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PROVISIONS  OF  CONSTITUTION 

RESPECTINO  THE  ' 

ORGANIZATION   AND  JURISDICTION 
OF  THE  COURTS 

[New  York  State  Constitution,  Article  VI] 

Supreme  Court;  how  constituted;  judicial  districts.— 

Section  1.  The  Supreme  Court  is  continued  with  general 
jurisdiction  in  law  and  equity,  subject  to  such  appellate 
jurisdiction  of  the  Court  of  Appeals  as  now  is  or  may 
be  prescribed  by  law  not  inconsistent  with  this  article. 
The  existing  judicial  districts  of  the  state  are  continued 
until  changed  as  hereinafter  provided.  The  Supreme 
Court  shall  consist  of  the  justices  now  in  oflBce,  and  of  the 
judges  transferred  thereto  by  the  fifth  section  of  this 
article,  all  of  whom  shall  continue  to  be  justices  of  the 
Supreme  Court  during  their  respective  terms,  and  of 
twelve  additional  justices  who  shall  reside  in  and  be 
chosen  by  the  electors  of,  the  several  existing  judicial 
districts,  three  in  the  first  district,  three  in  the  second, 
and  one  in  each  of  the  other  districts;  and  of  their  suc- 
cessors. The  successors  of  said  justices  shall  be  chosen 
by  the  electors  of  their  respective  judicial  districts.  The 
legislature  may  alter  the  judicial  districts  once  after  every 
enumeration  under  the  Constitution,  of  the  inhabitants 
of  the  state,  and  thereupon  reapportion  the  justices  to 
be  thereafter  elected  in  the  districts  so  altered. 

The  legislature  may  from  time  to  time  increase  the 
number  of  justices  in  any  judicial  district  except  that  the 
number  of  justices  in  the  first  and  second  district,  or  in 
1  1 
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Supreme  Court;  how  constituted  —  CJonst.  Art.  VI,  §  1 

any  of  the  districts  into  which  the  second  district  may  be 
divided,  shall  not  be  increased  to  exceed  one  justice  for 
each  eighty  thousand  or  fraction  over  forty  thousand  of 
the  population  thereof,  as  shown  by  the  last  state  or 
federal  census  or  enumeration,  and  except  that  the  num- 
ber of  justices  in  any  other  district  shall  not  be  increased 
to  exceed  one  justice  for  each  sixty  thousand  or  fraction 
over  thirty-five  thousand  of  the  population  thereof,  as 
shown  by  the  last  state  or  federal  census  or  enumeration. 
The  legislature  may  erect  out  of  the  second  judicial  dis- 
trict, as  now  constituted,  another  judicial  district  and 
apportion  the  justices  in  oflBce  between  the  districts,  and 
provide  for  the  election  of  additional  justices  in  the  new 
district  not  exceeding  the  limit  herein  provided.  (As 
amended  by  vote  of  the  people  Nov.  7,  1905.) 

Jurisdiction  of  Supreme  Court  —  The  Supreme  Ck>urt  of  this  state  has 
original  and  general  jurisdiction  of  all  cases  in  law  and  equity,  with  un- 
limited power  to  protect  the  rights  of  persons  and  property  by  adopting 
and  enforcing  all  of  the  remedies  afforded  by  an  enlightened  jurisprudence 
that  is  not  inconsistent  with  the  Constitution  of  the  state,  and  it  is  its 
privilege  and  duty  to  model  and  expand  its  principles  so  as  to  afford  ade- 
quate protection  to  the  rights  of  all  citizens.  Davis  v.  Zimmerman  (1895), 
91  Hun,  489, 36  N.  Y.  Supp.  303.  The  Supreme  CJourt  is  presumed  to  have 
acted  within  its  general  jurisdiction  in  trying  an  indictment.  People  v. 
Washor  (1910),  196  N.  Y.  104,  affd.  132  App.  Div.  924, 116  N.  Y.  Supp.  1143- 

Since  the  Supreme  Court  is  vested  with  certain  jurisdiction  in  law  and 
equity,  this  jurisdiction  cannot  be  transferred  to  other  courts  so  as  to 
restrict  citizens  in  the  right  thus  granted  to  them.  Moroney  v.  State  of 
New  York  (1910),  67  Misc.  58. 

The  continuing  of  the  Supreme  Court  with  general  jurisdiction  in  law 
and  equity,  preserves  the  jurisdiction  over  lunatics  and  their  property 
which  was  originally  vested  in  the  Chancellor  and  Court  of  Chancery  and 
was  subsequently  transferred  to  the  old  Supreme  Court  as  it  existed  prior 
to  the  adoption  of  the  Constitution  of  1846.  Moore  v.  Flagg  (1910),  137 
App.  Div.  338, 122  N.  Y.  Supp.  174. 

Although  the  Supreme  Court  under  the  Constitution  has  general  juris- 
diction in  law  and  equity,  the  exercise  of  its  power  is  subject  to  the  limita- 
tions and  regulations  of  the  Code  of  Civil  Procedure.  Clapp  v.  McCabe 
(1895),  84  Hun,  379,  32  N.  Y.  Supp.  425. 

The  legislature  cannot  impose  upon  the  Supreme  Court  or  the  justices 


Digitized  by 


Google 


Provisions  of  Constitution 


Supreme  Court;  how  constituted  —  Const.  Art.  VI,  {  1 

thereof  functions  of  a  non-judicial  character.  Matter  of  Attomey-Qeneral 
(1897),  21  Misc.  101,  107,  47  N.  Y.  Supp.  20. 

The  equitable  jurisdiction  of  the  Supreme  Court  includes  all  cases  which 
may  be  properly  comprehended  within  the  established  and  existing  prin- 
dples.   Youngs  v.  Carter  (1877),  10  Hun,  194. 

The  enforcement  of  trusts  is  one  of  the  original  inherent  powers  of  the 
Court  of  Equity  and  is  now  vested  in  the  Supreme  Court  by  force  of  the 
state  CJonstitution.    McCartney  v.  Boetwick  (1865),  32  N.  Y.  53. 

The  jurisdiction  of  the  Supreme  Court  cannot  be  limited  by  the  legis- 
lature. People  ex  rel.  v.  Nichols  (1880),  79  N.  Y.  582;  De  Hart  v.  Hatch 
(1874),  3  Hun,  375.  Appellate  jurisdiction  of  the  Court  of  Appeals  is, 
however,  subject  to  regulation  by  the  legislature.  Butterfield  v.  Rudde 
(1874),  58  N.  Y.  489. 

Legislature  cannot  confer  jurisdiction-  upon  the  Supreme  Court  in  admi- 
ralty cases  even  by  stipulation.  Bartlett  v.  Spicer  (1879),  75  N.  Y.  528; 
Vose  V.  Cockroft  (1871),  44  id.  415;  Brookman  v.  Hamil  (1871),  43  id.  554; 
Matter  of  Steamboat  Josephine  (1868),  39  id.  19;  Poole  v.  Kermit  (1875), 
59  id.  554. 

Legislature  cannot  abridge  or  limit  jurisdiction  of  Supreme  Court,  and 
acts  authorizing  transfer  of  certain  actions  to  Marine  Court  are  unconsti- 
tutional. De  Hart  v.  Hatch  (1874),  3  Hun,  375;  Alexander  v.  Bennett 
(1875),  60  N.  Y.  204;  People  ex  rel.  v.  Supervisors  (1888),  49  Hun,  476,  3 
N.  Y.  Supp.  570. 

Constitution  does  not  restrict  power  of  legislature  to  provide  for  admin- 
istering both  legal  and  equitable  relief  in  a  single  suit.  Phillips  v.  Gorham, 
(1858),  17  N.  Y.  270. 

Statute  (§  2122  of  Code  of  Civ.  Pro.),  limiting  remedy  by  certiorari  in 
Supreme  Court,  does  not  affect  the  constitutional  provision  of  general 
jurisdiction.  People  ex  rel.  v.  Supervisors  (1888),  49  Hun,  476,  3  N.  Y. 
Supp.  570. 

Courts  are  not  deprived  of  equity  jurisdiction  by  §  970  of  the  Code 
of  Civil  Procedure,  directing  that  certain  causes  be  tried  by  a  jiuy  upon 
the  request  of  either  party.  Eggers  v.  Man.  El.  R.  R.  Co.  (1891),  27  Abb. 
N.  C.  463;  UnderhiU  vi  Man.  El.  R.  R.  Co.  (1891),  id.  478. 

An  act  of  legislature  designating  place  where  surplus  moneys  arising 
from  the  sale  of  lands  in  foreclosure  or  petition  proceedings  may  be  de- 
posited, does  not  restrict  general  jurisdiction  of  courts.  Matter  of  Estate 
of  StilweU  (1894),  139  N.  Y.  337. 

Section  18  of  the  Mechanic's  Lien  Law  (L.  1885,  ch.  342),  providing  for 
consolidation  of  separate  actions  by  the  court  in  which  first  action  is 
brought,  does  not  deprive  Supreme  Court  of  jurisdiction.  Boyd  v.  Stewart 
(1893),  30  Abb.  N.C.  127. 

Acts  confining  the  trial  of  certain  actions  to  New  York  City,  are  uncon- 
stitutional as  limiting  the  jurisdiction  of  the  Supreme  Court.  Mussen  v. 
Ausable  Granite  Wks.  (1892),  63  Hun,  367, 18  N.  Y.  Supp.  267;  Getman  v. 
Mayor,  etc.,  of  N.  Y.  (1892),  66  id.  236, 21  N.  Y.  Supp.  116. 
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Legislature  cannot  require  the  Supreme  Court  to  perform  other  than 
judicial  duties.  People  ex  rel.  v.  Waters  (1893),  4  Misc.  1,  23  N.  Y.  Supp. 
691. 

Judicial  departments;  Appellate  Division,  how  consti- 
tuted; governor  to  designate  justices;  reporter;  time  and 
place  of  holding  courts.  —  §  2.  The  legislature  shall  divide 
the  state  into  four  judicial  departments.  The  first  de- 
partment shall  consist  of  the  Coimty  of  New  York;  the 
others  shall  be  boimded  by  county  lines,  and  be  compact 
and  equal  in  population  as  nearly  as  may  be.  Once  every 
ten  years  the  legislature  may  alter  the  judicial  depart- 
ments, but  without  increasing  the  number  thereof. 

There  shall  be  an  Appellate  Division  of  the  Supreme 
Court,  consisting  of  seven  justices  in  the  first  depart- 
ment, and  of  five  justices  in  each  of  the  other  depart- 
ments. In  each  department  four  shall  constitute  a 
quorum,  and  the  concurrence  of  three  shall  be  necessary 
to  a  decision.  No  more  than  five  justices  shall  sit  in  any 
case. 

From  all  the  justices  elected  to  the  Supreme  Court  the 
governor  shall  designate  those  who  shall  constitute  the 
Appellate  Division  in  each  department;  and  he  shall 
designate  the  presiding  justice  thereof,  who  shall  act  as 
such  during  his  term  of  office,  and  shall  be  a  resident  of 
the  department.  The  other  justices  shall  be  designated 
for  terms  of  five  years,  or  the  unexpired  portions  of  their 
respective  terms  of  office,  if  less  than  five  years.  From 
time  to  time  as  the  terms  of  such  designations  expire,  or 
vacancies  occur,  he  shall  make  new  designations.  A 
majority  of  the  justices  so  designated  to  sit  in  the  Appel- 
late Division  in  each  department  shall  be  residents  of  the 
department.  He  may  also  make  temporary  designations 
in  case  of  the  absence  or  inability  to  act  of  any  justice  in 
the  Appellate  Division,  or  in  case  the  presiding  justice 
of  any  Appellate  Division  shall  certify  to  him  that  one 
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or  more  additional  justices  are  needed  for  the  speedy 
disposition  of  the  business  before  it.  Whenever  the  Ap- 
pellate Division  in  any  department  shall  be  unable  to 
dispose  of  its  business  within  a  reasonable  time,  a  major- 
ity of  the  presiding  justices  of  the  several  departments 
at  a  meeting  called  by  the  presiding  justice  of  the  de- 
partment in  arrears  may  transfer  any  pending  appeals 
from  such  department  to  any  other  department  for  hear- 
ing and  determination.  No  justice  of  the  Appellate  Di- 
vision shall,  within  the  department  to  which  he  may  be 
designated  to  perform  the  duties  of  an  appellate  justice, 
exercise  any  of  the  powers  of  a  justice  of  the  Supreme 
Court,  other  than  those  of  a  justice  out  of  court,  and 
those  pertaining  to  the  Appellate  Division  or  to  the  hear- 
ing and  decision  of  motions  submitted  by  consent  of 
counsel,  but  any  such  justice,  when  not  actually  engaged 
in  performing  the  duties  of  such  appellate  justice  in  the 
department  to  which  he  is  designated,  may  hold  any  term 
of  the  Supreme  Court  and  exercise  any  of  the  powers  of 
a  justice  of  the  Supreme  Court  in  any  county  or  judicial 
district  in  any  other  department  of  the  state.  From  and 
after  the  last  day  of  December,  eighteen  hundred  and 
ninety-five,  the  Appellate  Division  shall  have  the  juris- 
diction now  exercised  by  the  Supreme  Court  at  its  Gen- 
eral Terms,  and  by  the  General  Terms  of  the  Court  of 
Common  Pleas  for  the  City  and  County  of  New  York, 
the  Superior  Court  of  the  City  of  New  York,  the  Su- 
perior Court  of  Buffalo  and  the  City  of  Brookljni,  and 
such  additional  jurisdiction  as  may  be  conferred  by  the 
legislature.  It  shall  have  power  to  appoint  and  remove 
a  reporter. 

The  justices  of  the  Appellate  Division  in  each  de- 
partment shall  have  power  to  fix  the  times  and  places 
for  holding  Special  Terms  therein,  and  to  assign  the 
justices  in   the   departments   to   hold   such   terms;    or 
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to  make  rules  therefor.  (As  amended  by  vote  of  the 
people  Nov.  5,  1899,  and  by  vote  of  the  people  Nov.  7, 
1905.) 

A  quorum  of  four  justices  holding  an  Appellate  Division  of  the  Supreme 
Court  are  in  contemplation  of  law  the  Appellate  Division  and  their  unani- 
mous vote  of  affirmance  is  a  unanimous  decision  within  the  meaning  of 
this  section  and  subdivision  2  of  section  191  of  the  Code  of  Civil  Procedure. 
Harround  v.  Brush  Electric  Light  Co.  (1907),  152  N.  Y.  210. 

Appointment  of  terms  of  court  —  The  provisions  of  this  section  con- 
ferring upon  the  justices  of  the  Appellate  Division  of  each  department 
the  power  of  appointing  terms  of  the  Supreme  Court  in  and  for  such  de- 
partment, relate  to  ordinary  and  usual  terms  of  court  and  do  not  in  any 
manner  conflict  with  the  power  reposed  in  the  governor  by  the  statute  to 
call  extraordinary  terms.  People  v.  Gillette  (1908),  191  N.  Y.  107.  It 
is  within  the  power  of  the  governor  of  the  state  to  convene  an  extraordinary 
term  of  the  Supi'eme  Court  for  the  special  purpose  of  conducting  a  trial 
of  a  specific  indictment  for  crime.  People  ex  rel.  Neef  (1908),  191  N.  Y. 
210. 

An  exception  that  the  designation  of  the  Trial  Term  by  the  justice  of 
the  Appellate  Division  was  not  in  strict  compliance  with  the  provisions 
of  the  Constitution  or  the  statute  as  to  the  time  of  making  the  designation 
is  not  available  as  a  ground  of  attack  upon  the  regularity  of  an  indictment 
found  at  such  term  by  a  grand  jury  selected  and  oiganized  in  due  form. 
People  V.  Youngs  (1906),  161  N.  Y.  210. 

Designation  of  justice  to  hold  trial  terms.  —  The  provisions  of  this  sec- 
tion and  of  section  232  of  the  Code  of  Civil  Procedure  obviously  limit  the 
justices  of  the  Appellate  Division  to  appointing  to  duty  the  justices  of  the 
department  in  which  the  Appellate  Division  is  located.  But  if  a  justice 
of  another  department  is  assigned  to  hold  a  Trial  Term  in  their  department 
such  a  formal  assignment  is  a  mere  invitation,  which  may  be  declined  or 
accepted,  and,  if  it  is  accepted  by  the  justice,  he  has  jiuisdiction  to  hold 
the  term,  provided  he  is  not  a  member  of  the  Appellate  Division,  by  force 
of  the  provision  of  section  6,  poatj  of  the  Constitution  that  "any  justice  of 
the  Supreme  Court,  except  as  otherwise  provided  in  this  article,  may  hold 
court  m  any  county."    People  v.  Herrmann  (1906),  149  N.  Y.  190. 

Designation  of  justice  to  Appellate  Division;  effect  of.  —  Although  a 
justice  of  the  Supreme  Court  has  announced  his  decision  in  an  equity  case 
before  he  is  designated  to  the  Appellate  Division,  he  is  thereafter  disquaU- 
fied  by  this  section  from  acting  further  in  the  case  and  cannot  sign  and 
file  his  decision.  Under  such  circumstances  there  must  be  a  new  trial. 
Williamson  v.  Randolph  (1906),  111  App.  Div.  539,  97  N.  Y.  Supp.  949, 
affd.  185  N.  Y.  603. 
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An  order  of  reference  made  at  Special  Term  by  a  justice  who  at  the  time 
had  been  appointed  to  the  Appellate  Division  is  a  nullity  and  in  violation 
of  this  section.  Owasco  Lake  Cemetery  v.  Teller  (1906),  110  App.  Div. 
450,  96  N.  Y.  Supp.  986. 

Judge  or  justice  not  to  sit  in  review;  testimony  in  eq- 
uity cases.  —  §  3.  No  judge  or  justice  shall  sit  in  the  Ap- 
pellate Division  or  in  the  Court  of  Appeals  in  review  of  a 
decision  made  by  him  or  by  any  court  of  which  he  was 
at  the  time  a  sitting  member.  The  testimony  in  equity 
cases  shall  be  taken  in  like  manner  as  in  cases  at  law; 
and,  except  as  herein  otherwise  provided,  the  legislature 
shall  have  the  same  power  to  alter  and  regulate  the  ju- 
risdiction and  proceedings  in  law  and  in  equity  that  it 
has  heretofore  exercised. 

Application  of  section.  —  An  appeal  from  an  order  vacating  an  ex  parte 
order  for  the  examination  of  a  person  before  trial  may  be  heard  before 
General  Term  of  which  the  judge  who  granted  the  original  order  is  a  mem- 
ber. Phillips  V.  Gennania  Bank  (1888),  107  N.  Y.  630.  And  see  Pistor  v. 
Hatfield  (1871),  46  id.  249. 

This  section  does  not  restrict  the  power  of  the  legislature  to  provide  for 
equitable  and  legal  relief  in  one  suit.  Philh'ps  v.  Gorham  (1858),  17  N.  Y. 
270. 

Court  has  no  power  in  an  equity  case  to  make  a  compulsory  order  direct- 
ing testimony  to  be  taken  before  a  referee  and  the  cause  to  be  brought  to 
trial  upon  the  pleadings  and  the  evidence  so  taken.  Farmers'  Nat.  Bank 
of  Malone  v.  Houston  (1887),  44  Hun,  567. 

The  provision  of  the  Constitution  prohibiting  a  justice  from  sitting  in 
review  of  a  decision  made  by  him  prevents  such  justice  from  sitting  in  re- 
view of  an  order  which  denied  a  motion  to  vacate  >an  order  made  by  him. 
Van  Arsdale  v.  King  (1897),  152  N.  Y.  69. 

Terms  of  office;  vacancies,  how  filled.  —  §  4.  The  oflS- 
cial  terms  of  the  justices  of  the  Supreme  Court  shall  be> 
fourteen  years  from  and  including  the  first  day  of  Jan- 
uary next  after  their  election.  When  a  vacancy  shall 
occur  otherwise  than  by  expiration  of  term  in  the  office 
of  justice  of  the  Supreme  Court  the  same  shall  be  filled 
for  a  full  term,  at  the  next  general  election,  happening 
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not  less  than  three  months  after  such  vacancy  occurs; 
and,  until  the  vacancy  shall  be  so  filled,  the  governor  by 
and  with  the  advice  and  consent  of  the  senate,  if  the  sen- 
ate shall  be  in  session,  or  if  not  in  session  the  governor,  may 
fill  such  vacancy  by  appointment,  which  shall  continue 
until  and  including  the  last  day  of  December  next  after 
the  election  at  which  the  vacancy  shall  be  filled. 

The  term  shall  be  for  the  full  fourteen  years,  and  no  vacancy  can  exist 
longer  than  the  term.    People  ex  rel.  v.  Potter  (1872),  47  N.  Y.  375. 

The  words  **  in  session  "  indicate  a  present  acting  or  being  of  the  senate 
as  a  body,  and  the  governor  may  appoint  during  a  long  adjournment. 
People  V.  Fancher  (1872),  50  N.  Y.  288. 

City  Courts  abolished;  judges  become  justices  of  Su- 
preme Court;  salaries;  jurisdiction  vested  in  Supreme 
Court.  —  §5.  The  Superior  Court  of  the  City  of  New 
York,  the  Court  of  Common  Pleas  for  the  City  and 
County  of  New  York,  the  Superior  Court  of  Buffalo,  and 
the  City  Court  of  Brooklyn,  are  abolished  from  and  after 
the  first  day  of  January,  one  thousand  eight  hundred  and 
ninety-six,  and  thereupon  the  seals,  records,  papers  and 
documents  of  or  belonging  to  such  courts,  shall  be  de- 
posited in  the  offices  of  the  clerks  of  the  several  counties 
in  which  said  courts  now  exist;  and  all  actions  and  pro- 
ceedings then  pending  in  such  courts  shall  be  transferred 
to  the  Supreme  Court  for  hearing  and  determination. 
The  judges  of  said  courts  in  office  on  the  first  day  of 
January,  one  thousand  eight  hundred  and  ninety-six, 
shall,  for  the  remainder  of  the  term  for  which  they  were 
elected  or  appointed,  be  justices  of  the  Supreme  Court; 
but  they  shall  sit  only  in  the  counties  in  which  they  were 
elected  or  appointed.  Their  salaries  shall  be  paid  by  the 
said  counties  respectively,  and  shall  be  the  same  as  the 
salaries  of  the  other  justices  of  the  Supreme  Court  re- 
siding in  the  same  counties.     Their  successors  shall  be 
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elected  as  justices  of  the  Supreme  Court  by  the  electors 
of  the  judicial  districts  in  which  they  respectively  reside. 
The  jurisdiction  now  exercised  by  the  several  courts 
hereby  aboUshed,  shall  be  vested  in  the  Supreme  Court. 
Appeals  from  inferior  and  local  coiu1»  now  heard  in  the 
Court  of  Common  Pleas  for  the  City  and  County  of 
New  York  and  the  Superior  Court  of  Buffalo,  shall  be 
heard  in  the  Supreme  Court  in  such  manner  and  by 
such  justice  or  justices  as  the  Appellate  Divisions  in 
the  respective  departments  which  include  New  York 
and  Buffalo  shall  direct,  unless  otherwise  provided  by 
the  legislature. 

Circuit  Courts  and  Courts  of  Oyer  and  Terminer  abol- 
ished. —  §  6.  Circuit  Courts  and  Courts  of  Oyer  and  Ter- 
miner are  abolished  from  and  after  the  last  day  of  De- 
cember, one  thousand  eight  hundred  and  ninety-five. 
All  their  jurisdiction  shall  thereupon  be  vested  in  the 
Supreme  Court,  and  all  actions  and  proceedings  then 
pending  in  such  courts  shall  be  transferred  to  the  Su- 
preme Court  for  hearing  and  determination.  Any  jus- 
tice of  the  Supreme  Court,  except  as  otherwise  provided 
in  this  article,  may  hold  court  in  any  coimty. 

The  abolition  of  the  Court  of  Oyer  and  Terminer  was  self-executing  and 
an  order  transferring  a  pending  indictment  was  imnecessary.  People  v. 
Hoch  (1896),  150  N.  Y.  291. 

Court  of  Appeals.  —  §  7.  The  Court  of  Appeals  is  con- 
tinued. It  shall  consist  of  the  chief  judge  and  associ- 
ate judges  now  in  office,  who  shall  hold  their  offices 
until  the  expiration  of  their  respective  terms,  and  their 
successors,  who  shall  be  chosen  by  the  electors  of  the 
state.  The  official  terms  of  the  chief  judge  and  associate 
judges  shall  be  fourteen  years  from  and  including  the 
first  day  of  January  next  after  their  election.    Five  mem- 
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bers  of  the  court  shall  fonn  a  quorum,  and  the  concur- 
rence of  four  shall  be  necessary  to  a  decision.  The  court 
shall  have  power  to  appoint  and  to  remove  its  reporter, 
clerk  and  attendants.  Whenever  and  as  often  as  a  ma- 
jority of  the  judges  of  the  Court  of  Appeals  shall  certify 
to  the  governor  that  said  court  is  imable,  by  reason  of 
the  accumulation  of  causes  pending  therein,  to  hear  and 
dispose  of  the  same  with  reasonable  speed,  the  governor 
shall  designate  not  more  than  four  justices  of  the  Su- 
preme Court  to  serve  as  associate  judges  of  the  Court 
of  Appeals,  The  justices  so  designated  shall  be  relieved 
from  their  duties  as  justices  of  the  Supreme  Court  and 
shall  serve  as  associate  judges  of  the  Court  of  Appeals 
until  the  causes  undisposed  of  in  said  court  are  reduced 
to  two  hundred,  when  they  shall  return  to  the  Supreme 
Court.  The  governor  may  designate  justices  of  the 
Supreme  Court  to  fill  vacancies.  No  justice  shall  serve 
as  associate  judge  of  the  Court  of  Appeals  except  while 
holding  the  office  of  justice  of  the  Supreme  Court,  and 
no  more  than  seven  judges  shall  sit  in  any  case.  (Amended 
by  vote  of  people  Nov.  6,  1899.) 

Vacancy  in  Court  of  Appeals,  how  filled.  —  §  8.  When 
a  vacancy  shall  occur  otherwise  than  by  expiration  of 
term,  in  the  office  of  chief  or  associate  judge  of  the  Court 
of  Appeals,  the  same  shall  be  filled,  for  a  full  term,  at 
the  next  general  election  happening  not  less  than  three 
months  after  such  vacancy  occurs;  and  until  the  vacancy 
shall  be  so  filled,  the  governor,  by  and  with  the  advice 
and  consent  of  the  senate,  if  the  senate  shall  be  in  session, 
or  if  not  in  session  the  governor,  may  fill  such  vacancy  by 
appointment.  If  any  such  appointment  of  chief  judge 
shall  be  made  from  among  the  associate  judges,  a  tempo- 
rary appointment  of  associate  judge  shall  be  made  in  like 
manner;  but  in  such  case,  the  person  appointed  chief 
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judge  shall  not  be  deemed  to  vacate  his  oflSce  of  associate 
judge  any  longer  than  until  the  expiration  of  his  appoint- 
ment as  chief  judge.  The  powers  and  jurisdiction  of  the 
court  shall  not  be  suspended  for  want  of  appointment  or 
election,  when  the  nimiber  of  judges  is  sufficient  to  con- 
stitute a  quorum.  All  appointments  under  this  section 
shall  continue  imtil  and  including  the  last  day  of  Decem- 
ber next  after  the  election  at  which  the  vacancy  shall  be 
fUled. 

Jurisdiction  of  Court  of  Appeals.  —  §  9.  After  the  last 
day  of  December,  one  thousand  eight  hundred  and  ninety- 
five,  the  jurisdiction  of  the  Court  of  Appeals,  except 
where  the  judgment  is  of  death,  shall  be  limited  to  the 
review  of  questions  of  law.  No  unanimous  decision  of 
the  Appellate  Division  of  the  Supreme  Court  that  there 
is  evidence  supporting  or  tending  to  sustain  a  finding  of 
fact  or  a  verdict  not  directed  by  the  court,  shall  be  re- 
viewed by  the  Court  of  Appeals.  Except  where  the  judg- 
ment is  of  death,  appeals  may  be  taken,  as  of  right,  to 
said  court  only  from  judgments  or  orders  entered  upon 
decisions  of  the  Appellate  Division  of  the  Supreme  Comt, 
finally  determining  actions  or  special  proceedings,  and 
from  orders  granting  new  trials  on  exceptions,  where  the 
appellants  stipulate  that  upon  affirmance  judgment  ab- 
solute shall  be  rendered  against  them.  The  Appellate 
Division  in  any  department  may,  however,  allow  an  ap- 
peal upon  any  question  of  law  which,  in  its  opinion, 
ought  to  be  reviewed  by  the  Court  of  Appeals.  The  leg- 
islature may  fiuther  restrict  the  jurisdiction  of  the  Court 
of  Appeals  and  the  right  of  appeal  thereto,  but  the  right 
to  appeal  shall  not  depend  upon  the  amount  involved. 
The  provisions  of  this  section  shall  not  apply  to  orders 
made  or  judgments  rendered  by  any  General  Term  be- 
fore the  last  day  of  December,  one  thousand  eight  hun- 
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dred  and  ninety-five,  but  appeals  therefrom  may  be  taken 
under  existing  provisions  of  law. 

See  cases  cited  on  pp.  386-411,  post,  construing  this  section  together 
with  §§  190-191  of  the  Code  of  Qvil  Procedure. 

Application  of  section.  —  While  the  Constitution  does  not  expressly 
confer  jurisdiction  upon  the  Court  of  Appeals  to  review  an  act  of  appor- 
tionment, that  court  has  such  power  by  virtue  of  its  general  jurisdiction 
to  review  actual  determinations  of  the  Appellate  Division.  Matter  of 
SherriU  v.  O'Brien  (1907),  188  N.  Y.  185. 

The  provision  of  this  section  permitting  the  Appellate  Division  to  allow 
appeals  was  intended  to  apply  to  cases  where  the  appeal  is  not  given  as  a 
matter  of  right  and  that  court  has  no  power  to  allow  an  appeal  given  as  a 
matter  of  right  upon  certain  conditions  by  dispensing  with  the  conditions. 
Mundt  V.  Glokner  (1899),  160  N.  Y.  571. 

The  provision  of  this  section  empowering  the  Appellate  Division  to 
''allow  an  appeal  upon  any  question  of  law  which,  in  its  opinion,  ought  to 
be  reviewed  by  the  Court  of  Appeals,"  applies  only  to  the  allowance  of 
appeals  from  interlocutory  or  non-final  judgments  and  orders,  and  was  not 
intended  to  nullify  or  affect  the  provision  which  prevents  the  Court  of 
Appeals  from  reviewing  questions  as  to  the  sufficiency  of  the  evidence. 
Reed  v.  McCord  (1899),  160  N.  Y.  330. 

In  a  criminal  case  the  Court  of  Appeals  cannot  review  any  questions  of 
fact  except  where  the  judgment  is  of  death  nor  can  it  review  any  questions 
relating  to  the  sufficiency  of  the  evidence  where  the  Appellate  Division 
has  affirmed  the  conviction  by  a  unanimous  decision.  People  v.  Helmer 
(1898),  154  N.  Y.  596;  People  v.  Thompson  (1910),  198  N.  Y.  396. 

It  was  the  intent  of  this  section  to  establish  a  constitutional  right  of 
appeal  to  the  Court  of  Appeals  from  every  final  judgment  or  order  made  by 
the  Appellate  Division,  and  place  it  beyond  the  power  of  the  legislature  to 
abridge  such  right  or  take  it  away,  but  the  legislature  has  power  to  further 
restrict  such  right  within  the  limitations  prescribed  by  the  Constitution  and 
to  deny  the  right  of  appeal  to  the  Court  of  Appeals  in  any  class  of  actions 
in  its  discretion,  the  only  restriction  upon  the  legislative  power  being  that 
the  right  shall  not  be  made  to  depend  upon  the  amount  involved.  Sciolina 
v.  Erie  Preserving  Co.  (1896),  151  N.  Y.  50. 

Under  this  section  the  legislature  may  further  restrict  the  jurisdiction  of 
the  Court  of  Appeals,  and  Laws,  1896,  chapter  559,  taking  away  the  right 
to  appeal  from  unanimous  judgments  of  affirmance  in  actions  for  personal 
injury  is  constitutional.  Croveno  v.  Atlantic  Ave.  R.  R.  Co.  (1896),  150 
N.  Y.  225. 

The  provision  of  this  section,  that  the  legislature  may  further  restrict 
the  jurisdiction  of  the  Court  of  Appeals,  does  not  prevent  it  from  extend- 
ing such  jurisdiction.  People  ex  rel.  Commrs.  of  Public  Charities  v.  Cullen 
(1897),  153  N.  Y.  629. 
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Appeal  from  tmanimoos  decision  of  Appellate  Division.  —  The  provision 
of  this  section  that  no  unanimous  decision  of  the  Appellate  Division  that 
there  is  evidence  supporting  a  finding  of  fact  shall  be  reviewed  by  the  Court 
of  Appeals,  has  no  application  to  an  appeal  from  an  order  of  the  Appellate 
Division  affirming  an  order  of  a  surrogate  reversing  the  imposition  of  a 
transfer  tax  where  no  question  of  fact  was  in  controversy  and  the  only 
question  involved  was  the  legal  construction  of  the  instrument  of  transfer 
and  the  statute.  Matter  of  Green  (1897),  153  N.  Y.  223.  The  provision 
of  this  section  that  no  unanimous  decision  of  the  Appellate  Division,  that 
there  is  evidence  supporting  or  tending  to  sustain  a  finding  of  fact  shall 
be  reviewed  by  the  Court  of  Appeals,  applies  to  a  special  proceeding  com- 
menced by  writ  of  certiorari.  People  ex  rel.  Manhattan  R.  R.  Co.  v. 
Barker  (1897),  152  N.  Y.  417. 

The  Court  of  Appeals  is  without  jurisdiction  to  review  a  unanimous 
decision  pf  the  Appellate  Division,  even  if  the  Trial  Court  erred  in  holding 
that  the  evidence  was  insufficient  to  require  the  submission  of  the  case  to 
the  jury  and  the  Appellate  Division  was  wrong  in  deciding  that  the  evidence 
sustained  the  verdict.  Szuchy  v.  Hillside  Coal  &  Iron  Co.  (1906),  150  N.  Y. 
219. 

The  provisions  of  this  section  and  of  section  191  of  the  Code  of  Civil 
Procedure  that  no  unanimous  decision  of  the  Appellate  Division,  that 
there  is  evidence  supporting  or  tending  to  sustain  findings  of  fact,  shall  be 
reviewed  by  the  Court  of  Appeals,  applies  not  only  to  the  facts  affirma- 
tively stated  in  favor  of  the  successful  party,  but  to  those  expressly  or 
impliedly  negatived  against  the  party  appealing.  Marden  v.  Dorthy 
(1899),  160  N.  Y.  39. 

The  fact  that  an  affirmance  by  the  General  Term  of  the  City  Court  of 
the  City  of  New  York  of  a  judgment  entered  upon  a  verdict  in  favor  of 
the  plaintiff  was  unanimous  does  not  preclude  the  Court  of  Appeals  from 
reviewing  the  case  for  the  purpose  of  determining  whether  there  was  any 
evidence  to  support  the  judgment,  upon  an  appeal  by  permission  from  a 
judgment  of  the  Appellate  Division  affirming  a  judgment  of  the  Appellate 
Term  of  the  Supreme  Court  which  affirmed  the  judgment  of  the  Gen- 
eral Term  —  it  is  a  unanimous  decision  of  the  Appellate  Division,  not 
of  the  General  Term  of  the  City  Court,  that  limits  the  review  by  the 
Court  of  Appeals.  Klein  v.  East  River  Electric  Light  Co.  (1905),  182 
N.  Y.  27. 

Since  the  adoption  of  the  present  Constitution,  the  question  whether 
a  finding  of  fact  is  sustained  by  evidence,  though  one  of  law,  is  not  re- 
viewable by  the  Court  of  Appeals  when  the  Appellate  Division  has 
affirmed  the  judgment  by  a  unanimous  decision.  The  purpose  and  effect 
of  the  present  Constitution  is  to  prohibit  the  Court  of  Appeals  from  in 
any  case  reviewing  the  question  whether  there  is  any  or  sufficient  evidence 
to  sustain  a  decision  or  undirected  verdict,  where  there  was  a  unanimous 
affirmance  by  the  Appellate  Division.  Reed  v.  McCord  (1899),  160  N.  Y. 
330. 
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Judges  not  to  hold  any  other  office.  —  §  10.  The 
judges  of  the  Court  of  Appeals  and  the  justices  of  the 
Supreme  Court  shall  not  hold  any  other  office  or  pubUc 
trust.  All  votes  for  any  of  them,  for  any  other  than  a 
judicial  office,  given  by  the  legislature  or  the  people, 
shall  be  void. 

Offices  of  public  trust  —  Power  conferred  upon  the  Supreme  Court  to 
appoint  commissioners  of  estimate  and  assessment,  is  not  unconstitutional, 
as  conferring  another  office  of  public  trust.  Striker  v.  Kelly  (1884),  7 
HUI,  9.    And  see  Embury  v.  Connor  (1850),  3  N.  Y.  511. 

Nor  is  the  duty  of  designating  a  journal  for  the  publication  of  Judicial 
notices.  Printing  Co.  v.  Mayor,  etc.,  of  N.  Y.  (1889),  52  Hun,  542, 6  N.  Y. 
Supp.  10. 

The  term  "office  of  public  trust"  refers  to  a  permanent  public  trust  or 
employment  to  be  exercised  generally.  Matter  of  Hathaway  (1877),  71 
N.  Y.  238. 

The  office  of  commissioner  of  appraisal  for  lands  appointed  by  the 
Supreme  Court  is  a  public  trust.  Matter  of  Gilroy  (1896),  11  App.  Div. 
65,  42  N.  Y.  Supp.  640. 

Act  of  1858,  allowing  assessments  in  City  of  New  York  to  be  set  aside 
by  the  Supreme  Court  for  fraud  or  irregularity,  is  not  unconstitutional  as 
conferring  new  office  or  trust  on  justices  of  the  Supreme  (Dourt.  Matter  of 
Geekman  (1860),  19  How.  Pr.  518. 

This  section  does  not  apply  to  a  case  where  a  judge  and  two  others  were 
appointed  by  the  legislature  as  apprentices  to  fix  the  value  of  relics  bought 
by  the  state.    People  ex  rel.  v.  Nichols  (1873),  52  N.  Y.  478. 

The  Anti-Trust  Law,  conferring  upon  a  judge  administrative  and  non- 
judicial functions,  held  unconstitutional,  Matter  of  Attorney-General 
(1897),  21  Misc.  101;  afifd.  22  App.  Div.  285,  47  N.  Y.  Supp.  883,  but  not 
on  constitutional  grounds. 

Removal  of  judges.  —  §11.  Judges  of  the  Court  of 
Appeals  and  justices  of  the  Supreme  Court  may  be  re- 
moved by  concurrent  resolution  of  both  houses  of  the 
legislature,  if  two-thirds  of  all  the  members  elected  to 
each  house  concur  therein.  All  other  judicial  officers, 
except  justices  of  the  peace  and  judges  or  justices  of  in- 
ferior courts  not  of  record,  may  be  removed  by  the  senate, 
on  the  recommendation  of  the  governor,  if  two-thirds  of 
all  the  members  elected  to  the  senate  concur  therein. 
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Ck>mpeii8ation;  age  restrictions;  assignment,  etc.  —  Const.  Art.  VI,  {  12 

But  no  officer  shall  be  removed  by  virtue  of  this  section 
except  for  cause,  which  shall  be  entered  on  the  journals, 
nor  unless  he  shall  have  been  served  with  a  statement  of 
the  cause  alleged,  and  shall  have  had  an  opportunity  to 
be  heard.  On  the  question  of  removal,  the  yeas  and  nays 
shall  be  entered  on  the  journal. 

Compensation;  age  restrictions;  assignment  by  gov- 
ernor. —  §  12.  No  person  shall  hold  the  office  of  judge 
or  justice  of  any  court  longer  than  until  and  including 
the  last  day  of  December  next  after  he  shall  be  seventy 
years  of  age.  Each  justice  of  the  Supreme  Court  shall 
receive  from  the  state  the  sum  of  ten  thousand  dollars 
per  year.  Those  assigned  to  the  Appellate  Divisions  in 
the  third  and  fourth  departments  shall  each  receive  in 
addition  the  sum  of  two  thousand  dollars,  and  the  pre- 
siding justices  thereof  the  sum  of  two  thousand  five 
hundred  dollars  per  year.  Those  justices  elected  in  the 
first  and  second  judicial  departments  shall  continue  to 
receive  from  their  respective  cities,  counties  or  districts, 
as  now  provided  by  law,  such  additional  compensation 
as  will  make  their  aggregate  compensation  what  they  are 
now  receiving.  Those  justices  elected  in  any  judicial  de- 
partment other  than  the  first  or  second,  and  assigned  to 
the  Appellate  Divisions  of  the  first  or  second  departments, 
shall,  while  so  assigned,  receive  from  those  departments 
respectively,  as  now  provided  by  law,  such  additional 
sum  as  is  paid  to  the  justices  of  those  departments.  A 
justice  elected  in  the  third  or  fourth  department  assigned 
by  the  Appellate  Division  or  designated  by  the  governor 
to  hold  a  Trial  or  Special  Term  in  a  judicial  district  other 
than  that  in  which  he  is  elected  shall  receive  in  addition 
ten  dollars  per  day  for  expenses  while  actually  so  engaged 
in  holding  such  term,  which  shall  be  paid  by  the  state 
and  charged  upon  the  judicial  district  where  the  service 
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Trial  of  impeachments  —  Const.  Art.  VI,  §  13 


is*  rendered.  The  compensation  herein  provided  shall  be 
in  lieu  of  and  shall  exclude  all  other  compensation  and 
allowance  to  said  justices  for  expenses  of  every  kind  and 
nature  whatsoever.  The  provisions  of  this  section  shall 
apply  to  the  judges  and  justices  now  in  office  and  to  those 
hereafter  elected. 

Age  limitation  does  not  apply  to  Justices  of  the  peace.  Dehring  v.  People 
(1873),  2  T.  &  C.  458;  People  v.  Mann  (1885),  97  N.  Y.  530.  Nor  to  comity 
judges.  People  v.  Gardner  (1871),  45  N.  Y.  812;  People  ex  rel.  Joyce  v. 
Brundage  (1879),  78  N.  Y.  403.  Nor  to  the  office  of  surrogate;  such  office 
not  being  that  of  ''judge  or  justice"  within  the  meaning  of  thi§  section. 
People  ex  rcl.  Lent  v.  Carr  (1885),  100  N.  Y.  236. 

Compensation  after  expiration  of  tenn.  —  Ten  years*  service  need  not 
have  been  rendered  during  the  term  abridged  to  entitle  justice  to  compen- 
sation after  expiration.  People  ex  rel.  Gilbert  v.  Wemple  (1891),  125  N.  Y. 
485. 

Retired  justice  of  Supreme  Court  is  entitled  to  $1,200  per  annum,  given 
by  act  of  legislature  for  official  expenses.  People  ex  rel.  v.  Wemple  (1889), 
115  N.  Y.  302. 

Trial  of  impeachments.  —  §  13.  The  assembly  shall 
have  the  power  of  impeachment,  by  a  vote  of  a  majority 
of  all  the  members  elected.  The  Court  for  the  Trial  of 
Impeachments  shall  be  composed  of  the  president  of  the 
senate,  the  senators  or  the  major  part  of  them,  and  the 
judges  of  the  Court  of  Appeals,  or  the  major  part  of  them. 
On  the  trial  of  an  impeachment  against  the  governor  or 
lieutenant  governor,  the  lieutenant  governor  shall  not 
act  as  a  member  of  the  court.  No  judicial  oflBcer  shall 
exercise  his  office,  after  articles  of  impeachment  against 
him  shall  have  been  preferred  to  the  senate,  imtil  he 
shall  have  been  acquitted.  Before  the  trial  of  an  im- 
peachment the  members  of  the  court  shall  take  an  oath 
or  affirmation  truly  and  impartially  to  try  the  impeach- 
ment according  to  the  evidence,  and  no  person  shall  be 
convicted  without  the  concurrence  of  two-thirds  of  the 
members  present.     Judgment  in  cases  of  impeachment 
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County  Courtfl  —  Const.  Art.  VI,  §  14 

shall  not  extend  further  than  to  removal  from  office,  or 
removal  from  office  and  disqualification  to  hold  and  en- 
joy any  office  of  honor,  trust  or  profit  imder  this  state; 
but  the  party  impeached  shall  be  liable  to  indictment  and 
punishment  according  to  law. 

County  Courts.  —  §  14.  The  existing  County  Courts 
are  continued,  and  the  judges  thereof  now  in  office  shall 
hold  their  offices  until  the  expiration  of  their  respective 
terms.  In  the  County  of  Kings  there  shall  be  two  county 
judges  and  the  additional  coimty  judge  shall  be  chosen 
at  the  next  general  election  held  after  the  adoption  of 
this  article.  The  successors  of  the  several  county  judges 
shall  be  chosen  by  the  electors  of  the  coimties  for  the 
term  of  six  years.  County  Courts  shall  have  the  powers 
and  jurisdiction  they  now  possess,  and  also  original  ju- 
risdiction in  actions  for  the  recovery  of  money  only, 
where  the  defendants  reside  in  the  county,  and  in  which 
the  complaint  demands  judgment  for  a  sum  not  exceed- 
ing two  thousand  dollars.  The  legislature  may  here- 
after enlarge  or  restrict  the  jiuisdiction  of  the  County 
Courts,  provided,  however,  that  their  jurisdiction  shall 
not  be  so  extended  as  to  authorize  an  action  therein  for 
the  recovery  of  money  only,  in  which  the  sum  demanded 
exceeds  two  thousand  dollars,  or  in  which  any  person 
not  a  resident  of  the  county  is  a  defendant. 

Courts  of  Sessions,  except  in  the  County  of  New  York, 
are  abolished  from  and  after  the  last  day  of  December, 
one  thousand  eight  hundred  and  ninety-five.  All  the 
jurisdiction  of  the  Court  of  Sessions  in  each  coimty,  ex- 
cept the  County  of  New  York,  shall  thereupon  be  vested 
in  the  County  Court  thereof,  and  all  actions  and  proceed- 
ings then  pending  in  such  Courts  of  Sessions  shall  be 
transferred  to  said  County  Courts  for  hearing  and  de- 
termination.    Every  county  judge  shall  perform  such 
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SuTPogatee'  Courts  —  Const.  Art.  VI,  §  15 

duties  as  may  be  required  by  law.  His  salary  shall  be 
established  by  law,  payable  out  of  the  county  treasury. 
A  county  judge  of  any  county  may  hold  County  Courts 
in  any  other  coimty  when  requested  by  the  judge  of  such 
other  county. 

Legislature  cannot  authoriie  board  of  supervisors  to  fix  salary  oi  county 
judge  or  surrogate.   Healy  v.  Dudly  (1871),  5  Lans.  115. 

When  the  county  judge  is  surrogate,  an  administrator's  bond,  made  to 
run  to  the  county  judge,  is  correct.  Farley  v.  McConnell  (1873),  52  N.  Y. 
630. 

In  view  of  the  provisions  of  this  section  a  statute  which  d^uived  a 
person  charged  with  a  misdemeanor  of  the  right  to  a  trial  by  jiuy  cannot  be 
hdd  to  be  unconstitutional.  People  ex  rel.  Colmford  v.  Dutcher  (1880), 
83  N.  Y.  240;  People  v.  Levy  (1898),  24  Misc.  469,  53  N.  Y.  Supp.  643. 

Juriediction  of  County  Courts.  —  The  power  of  the  legislature  to  annul 
or  restrict  the  jurisdiction  of  County  Courts  is  not  a  restriction  except  in 
actions  for  recovery  of  money  or  in  a  case  where  a  person  not  a  resident  of 
the  county  is  a  defendant.  Matter  of  Folts  Street  (1897),  18  App.  Div. 
568,  575.  46  N.  Y.  Supp.  43. 

The  City  of  New  York  is  not  a  resident  of  the  County  of  Kings  within 
the  meaning  of  this  section  which  provides  that  the  jurisdiction  of  County 
Courts  will  not  be  extended  so  as  to  authorize  an  action  therein  in  which 
any  person  not  a  resident  of  the  county  is  a  defendant.  Maisch  v.  City  of 
New  York  (1908),  127  App.  Div.  424,  111  N.  Y.  Supp.  645,  affd.  193  N.  Y. 
640. 

A  County  Court  may  entertain  an  i4)plication  by  a  village  to  extend  a 
street  across  the  tracks  of  a  railroad,  where  the  principal  place  of  business 
6i  the  railroad  company  is  outside  of  the  county.  Matter  of  Folts  Street 
(1897),  18  App.  Div.  568,  46  N.  Y.  Supp.  43. 


Surrogates'  Courts;  surrogates;  their  powers  and  ju- 
risdictioii;  vacancies.  —  §  15.  The  existing  Surrogates' 
Courts  are  continued,  and  the  surrogates  now  in  oflBce 
shall  hold  their  offices  until  the  expiration  of  their  terms. 
Their  successors  shall  be  chosen  by  the  electors  of  their 
respective  counties,  and  their  terms  of  office  shall  be  six 
years,  except  in  the  County  of  New  York,  where  they 
diall  continue  to  be  fourteen  years.  Surrogates  and  Sur- 
rogates' Courts  shall  have  the  jurisdiction  and  powers 
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Surrogates'  Courts  —  Const.  Art.  VI,  §  15 


which  the  siirrogates  and  existmg  Surrogates'  Courts 
now  possess,  until  otherwise  provided  by  the  legislature. 
The  county  judge  shall  be  surrogate  of  his  county,  ex- 
cept where  a  separate  surrogate  has  been  or  shall  be 
elected.  In  counties  having  a  population  exceeding  forty 
thousand,  wherein  there  is  no  separate  surrogate,  the  leg- 
islature may  provide  for  the  election  of  a  separate  officer 
to  be  surrogate,  whose  term  of  office  shall  be  six  years. 
When  the  surrogate  shall  be  elected  as  a  separate  officer 
his  salary  shall  be  established  by  law,  payable  out  of  the 
county  treasury.  No  county  judge  or  surrogate  shall 
hold  office  longer  than  until  and  including  the  last  day 
of  December  next  after  he  shall  be  seventy  years  of  age. 
Vacancies  occurring  in  the  office  of  county  judge  or  sur- 
rogate shall  be  filled  in  the  same  manner  as  like  vacancies 
occurring  in  the  Supreme  Court.  The  compensation  of 
any  coimty  judge  or  surrogate  shall  not  be  increased  or 
diminished  during  his  term  of  office.  For  the  relief  of 
Surrogates'  Courts  the  legislature  may  confer  upon  the 
Supreme  Court  in  any  county  having  a  population  ex- 
ceeding four  hundred  thousand,  the  powers  and  juris- 
diction of  surrogates,  with  authority  to  try  issues  of  fact 
by  jury  in  probate  cases. 

Applicatioii.  —  This  provision  of  the  Constitution  does  not  confer  on 
the  legislature  authority  to  add  to  the  Jurisdiction  of  surrogates'  courts 
but  only  to  regulate,  take  away,  cut  down,  or  limit  such  jurisdiction. 
Matter  of  Bunting  (1904),  98  App.  Div.  122,  90  N.  Y.  Supp.  786. 

The  provision  of  this  section  that  a  county  judge  will  be  surrogate  of 
his  county  or  authorizing  the  legislature  to  provide  for  the  election  of  a 
separate  officer  in  counties  having  a  population  of  over  40,000  does  not 
apply  to  the  City  and  County  of  New  York.  People  ex  rel.  Rozenkranz  v. 
Carr  (1881),  86  N.  Y.  512. 

Collateral  Inheritance  Tax  Law  confers  no  power  upon  surrogate  pro- 
hibited by  the  Constitution.    Matter  of  McPherson  (1887),  104  N.  Y.  306. 

Election  of  successor  to  surrogate.  —  In  the  case  of  People  ex  rel.  Weller 
V.  Townsend  (1886),  102  N.  Y.  430,  construing  this  section  together  with 
L.  1871,  ch.  859,  it  was  held  that  when  a  vacancy  occurs  in  the  office  of 
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Justices  of  the  peace;  District  Court  justices  —  Const.  Art.  VI,  §  17 

surrogate,  outside  the  counties  of  New  York  and  Kings,  caused  by  the  death 
of  the  incumbent,  the  election  must  be  for  a  full  term,  beginning  on  the 
first  day  of  January  after  the  election. 

Local  judicial  officers,  ^r  §  16.  The  legislature  may, 
on  application  of  the  board  of  supervisors,  provide  for 
the  election  of  local  ofl&cers,  not  to  exceed  two  in  any 
county,  to  discharge  the  duties  of  county  judge  and  of 
surrogate,  in  cases  of  their  inability  or  of  vacancy,  and 
in  such  other  cases  as  may  be  provided  by  law,  and  to 
exercise  such  other  powers  in  special  cases  as  are  or  may 
be  provided  by  law. 

Under  this  section,  the  legislature  has  power  to  authorize  a  special  county 
Judge  to  take  a  recognizance.   People  v.  Main  (1859),  20  N.  Y.  434. 


Justices  of  the  peace;  District  Court  justices.  —  §  17. 
The  electors  of  the  several  towns  shall,  at  their  annual 
town  meetings,  or  at  such  other  time  and  in  such  maimer 
as  the  legislature  may  direct  elect  justices  of  the  peace,, 
whose  term  of  office  shall  be  four  years.  In  case  of  an 
election  to  fill  a  vacancy  occurring  before  the  expiration 
of  a  full  term,  they  shall  hold  for  the  residue  of  the  un- 
expired term.  Their  number  and  classification  may  be 
regulated  by  law.  Justices  of  the  peace  and  judges  or 
justices  of  inferior  courts  not  of  record,  and  their  clerks 
may  be  removed  for  cause,  after  due  notice  and  an  op- 
portunity of  being  heard,  by  such  courts  as  are  or  may  be 
prescribed  by  law.  Justices  of  the  peace  and  District 
Court  justices  may  be  elected  in  the  different  cities  of  this 
state  in  such  manner,  and  with  such  powers,  and  for 
such  terms,  respectively,  as  are  or  shall  be  prescribed  by 
law;  all  other  judicial  officers  in  cities,  whose  election  or 
appointment  is  not  otherwise  provided  for  in  this  article, 
shall  be  chosen  by  the  electors  of  such  cities,  or  appointed 
by  some  local  authorities  thereof. 
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Justices  of  the  peace.  —  Legislature  cannot  provide  for  election  of 
justices  of  the  peace  in  any  other  manner  or  by  any  other  locality  than  is 
prescribed  in  Constitution.  Geraty  v.  Reid  (1879),  78  N.  Y.  64.  They 
can  be  elected  only  at  an  "annual  town  meeting."  People  ex  rel.  Smith  v. 
Schiellen  (1884),  95  N.  Y.  124. 

This  section  does  not  prevent  annexing  towns  to  cities,  and  in  effect  end- 
ing the  term  of  a  justice  of  the  peace.  Gertum  v.  Supervisors  of  Kings 
(1888),  109  N.  Y.  170. 

Legislature  may  confer  powers  of  justices  of  the  peace  of  towns  upon 
justices  in  cities.   Ostrander  v.  People  (1882),  29  Hun,  513. 

A  justice  of  the  peace  in  a  town  is  a  constitutional  officer.  Eisenberg  v. 
Lape  (1907),  52  Misc.  229,  103  N.  Y.  Supp.  169.  His  office  cannot  be 
abolished,  directly  or  indirectly.  People  ex  rel.  Bxuhy  v.  Howland  (1898), 
155  N.  Y.  270. 

The  criminal  jurisdiction  of  a  justice  of  the  peace  may  be  limited  as  to 
a  village,  and  the  provision  of  the  General  Village  Law  conferring  upon 
police  justices  exclusive  jurisdiction  of  misdemeanors  in  the  village,  is  con- 
stitutional. People  ex  rel.  Saloom  v.  Whitney  (1898),  32  App.  Div.  144, 
52  N.  Y.  Supp.  695. 

See  also  People  ex  rel.  Ryan  v.  Supervisors  (1898),  155  N.  Y.  295. 

Civil  justices  of  the  peace  in  cities  have  no  jurisdiction  beyond  the  city 
limits.   Tobias  v.  Perry  (1898),  25  Misc.  74,  54  N.  Y.  Supp.  716. 

Police  Justices.  —  This  section  does  not  apply  to  police  justices  in  New 
.York  City,  and  they  may  be  appointed.  Wenxler  v.  People  (1874),  58 
N.  Y.  516;  People  v.  Moigan  (1874),  5  Daly,  161,  affd.  58  N.  Y.  679. 
And  the  legislature  may  abolish  or  abridge  the  tenure  of  office  of  a  police 
justice.  Coulter  v.  Murray  (1873),  15  Abb.  (N.  S.)  129.  A  statute  con- 
ferring exclusive  jurisdiction  on  the  police  justice  of  a  town  is  in  violation 
of  this  section.  People  ex  rel.  Holmes  v.  Lane  (1900),  53  App.  Div.  531, 
65  N.  Y.  Supp.  1004. 

Removal  of  justice  of  Court  of  Special  Sessions.  —  The  Appellate 
Division  pursuant  to  the  provision  of  this  section  that  "justices  of  the 
peace  and  judges  or  justices  of  inferior  courts  not  of  record  .  .  .  may 
be  removed  for  cause,"  has  jurisdiction  in  the  First  Department  to  hear  a 
petition  for  the  removal  of  a  justice  of  the  Court  of  Special  Sessions.  Matter 
of  Duel  (1906),  112  App.  Div.  99, 98  N.  Y,  Supp.  297. 

Inferior  local  courts.  —  §  18.  Inferior  local  courts  of 
civil  and  criminal  jurisdiction  may  be  established  by  the 
legislature,  but  no  inferior  local  court  hereafter  created 
shall  be  a  court  of  record.  The  legislature  shall  not  here- 
after confer  upon  any  inferior  or  local  court  of  its  crea- 
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tion  any  equity  jurisdiction  or  any  greater  jurisdiction 
in  other  respects  than  is  conferred  upon  County  Courts 
by  or  under  this  article.  Except  as  herein  otherwise  pro- 
vided, all  judicial  officers  shall  be  elected  or  appointed 
at  such  times  and  in  such  manner  as  the  legislature  may 
direct. 

The  limitation  imposed  by  this  section  upon  the  power  of  the  legislature 
to  confer  jurisdiction  upon  inferior  local  courts  relates  to  the  jurisdiction 
as  to  subject-matter  and  not  as  to  territory,  non-resident  parties  defendant, 
or  foreign  corporations.  Worthington  v.  London  G.  &  A.  Co.  (1900), 
164  N.  Y.  81;  Irwin  v.  Metropolitan  St.  Ry.  Co.  (1899),  38  App.  Div. 
263,  57  N.  Y.  Supp.  21;  Kamtro  v.  Armstrong  (1899),  44  App.  Div.  506, 
60N.Y.Supp.970. 

An  act  establishing  within  a  village  a  court  with  inferior  and  local  juris- 
diction, although  he  be  named  a  justice  of  the  peace  and  is  given  similar 
powers,  is  valid.  People  ex  rel.  v.  Terry  (1888),  108  N.  Y.  1;  Bocock  v. 
Cochran  (1884),  32  Hun,  521. 

The  Municipal  Court  of  the  City  of  New  York  is  not  a  new  local  inferior 
court  within  the  meaning  of  this  section.  Worthington  v.  London  Q.  A 
A.  Co.  (1900),  164  N.  Y.  81. 

Act  creating  office  of  police  justice  in  village  is  not  void  as  giving  too 
broad  territorial  jurisdiction.  Village  of  Deposit  v.  Vail  (1875),  5  Hun,  310. 
An  act  (L.  1861,  ch.  31),  creating  the  office  of  police  justice  for  a  town, 
which  attempts  to  vest  in  the  police  justice  exclusive  jurisdiction  to  hear 
and  determine  all  criminal  cases  in  a  town,  is  unconstitutional;  but  after 
eliminating  this  provision  there  still  remains  a  court  created  having  con- 
current jurisdiction  with  the  justice  of  the  peace  in  criminal  matters  only, 
which  neither  supersedes  nor  fulfills  the  purpose  of  any  constitutional  court 
the  creation  of  which  was  within  the  power  of  the  legislature.  People  ex 
rel.  Slade  v.  Boyce  (1909),  63  Misc.  357, 118  N.  Y.  Supp.  500. 

Legislature  has  power  to  confer  upon  a  local  inferior  court,  whatever 
civil  or  criminal  jurisdiction  it  deems  best,  subject  to  constitutional  restric- 
tion.   Anderson  v.  Reilly  (1876),  66  N.  Y.  189. 

This  section  does  not  authorise  the  legislature  to  provide  a  district  for 
judicial  purposes  not  bounded  by  town,  county,  village  or  city  lines. 
People  ex  rel.  v.  Porter  (1882),  90  N.  Y.  68. 

Jurisdiction  is  limited  to  localities  for  which  such  comics  were  estab- 
lished. Rockwell  V.  Raymond  (1889),  5  N.  Y.  Supp.  642.  Legislature 
may  prescribe  the  jurisdiction.    Connors  v.  Hilton  (1883),  66  How.  Pr.  144. 

Act  giving  exclusive  jurisdiction  to  Courts  of  Special  Sessions  is  valid. 
Jurisdiction  is  not  exclusive  imless  specified.  People  v.  Austin  (1888), 
49  Hun,  396,  3  N.  Y.  Supp.  578. 

A  justice  of  the  peace  is  a  constitutional  officer  and  his  court  stands  on 
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a  different  footing  from  that  of  inferior  local  courts  established  under  the 
provisions  of  this  section.  His  jurisdiction  is  usually  coextensive  with  the 
county  in  which  he  resides.  Beach  v.  Baker  (1898),  25  App.  Div.  9,  48 
N.  Y.  Supp.  1042. 

The  justices'  court  of  HomellsviUe  is  not  an  "inferior  local  court"  within 
the  meaning  of  this  section.  Lantz  v.  Qalpin  (1904),  44  Misc.  356,  89 
N.  Y.  Supp.  1096. 

Justices  of  the  peace  in  Rochester,  possessing  no  criminal  jurisdiction, 
are  inferior  local  courts  and  may  be  abolished.  People  ex  rel.  v.  Common 
Council  of  Rochester  (1877),  11  Hun,  241.  As  to  Municipal  Court  of 
Syracuse,  see  Curtin  v.  Barton  (1894),  139  N.  Y.  505. 

The  only  limitation  upon  the  jurisdiction  of  new  magistrates  created 
under  this  provision,  is  that  it  be  local  and  inferior.  Brandon  v.  Avery 
(1860),  22  N.  Y.  469. 

The  jurisdiction  of  a  local  court  must  be  exercised  within  the  locality,  and 
its  process  cannot  be  executed  outside  of  it.  Geraty  v.  Reid  (1879),  78 
N.  Y.  65;  Hoag  v.  Lamont  (1875),  60  id.  96;  Connor  v.  Hilton  (1883),  66 
How.  Pr.  144. 

An  act  authorizing  the  City  Court  of  Mount  Vernon  to  authorize  the 
service  of  its  summons  outside  of  the  city,  held  imconstitutional.  Pierson 
V.  Fries  (1896),  3  App.  Div.  418, 38  N.  Y.  Supp.  765. 

The  jurisdiction  of  a  local  court  cannot  be  extended  by  legislation  so  as 
to  authorize  service  of  process  without  its  territorial  limits.  Baird  v. 
Heifer  (1896),  12  App.  Div.  23,  42  N.  Y.  Supp.  484;  Ziegler  v.  Corwin 
(1897),  12  App.  Div.  60,  48  N.  Y.  Supp.  855. 

See  Armstrong  v.  Kennedy  (1898),  23  Misc.  47,  51  N.  Y.  Supp.  609. 

Although  several  of  the  above  decisions  hold  that  process  of  a  local 
court  cannot  be  served  without  the  municipality,  they  were  rendered  under 
the  language  of  section  19  of  article  6  of  the  old  Constitution,  which  was 
much  narrower  than  the  language  of  the  above  section.  It  is  believed  that 
the  section  was  expressly  amended  to  obviate  the  effect  of  these  decisions, 
and  that  under  this  section,  process  of  a  local  court  may,  if  authorized  by 
the  legislature,  be  served  anywhere  in  the  county. 

Clerks  of  courts.  —  §  19.  Clerks  of  the  several  comi- 
ties shall  be  clerks  of  the  Supreme  Court,  with  such  powers 
and  duties  as  shall  be  prescribed  by  law.  The  justices  of 
the  Appellate  Division  in  each  department  shall  have 
powa:  to  appoint  and  to  remove  a  clerk,  who  shall  keep 
his  office  at  a  place  to  be  designated  by  said  justices. 
The  clerk  of  the  Court  of  Appeals  shall  keep  his  office  at 
the  seat  of  government.  The  clerk  of  the  Court  of  Ap- 
peals and  the  clerks  of  the  Appellate  Division  shall  re- 
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ceive  compensation  to  be  established  by  law  and  paid 
out  of  the  pubhc  treasury. 

No  judicial  officer,  except  justice  of  the  peace,  to  re- 
ceive fees;  not  to  act  as  attorney  or  counselor.  —  §  20. 

No  judicial  oflBcer,  except  justices  of  the  peace,  shall  re- 
ceive to  his  own  use  any  fees  or  perquisites  of  office;  nor 
shall  any  judge  of  the  Court  of  Appeals,  or  justice  of  the 
Supreme  Court,  or  any  coimty  judge  or  surrogate  here- 
after elected  in  a  coimty  having  a  population  exceeding 
one  hundred  and  twenty  thousand,  practice  as  an  attor- 
ney or  counselor  in  any  court  of  record  in  this  state,  or 
act  as  referee.  The  legislature  may  impose  a  similar 
prohibition  upon  county  judges  and  surrogates  in  other 
counties.  No  one  shall  be  eligible  to  the  office  of  judge 
of  the  Court  of  Appeals,  justice  of  the  Supreme  Court, 
or,  except  in  the  coimty  of  Hamilton,  to  the  office  of 
county  judge  or  surrogate,  who  is  not  an  attorney  and 
counselor  of  this  state. 

An  objection  that  a  referee  in  an  action  for  an  accounting  was  disqualified 
because  at  the  time  of  his  appointment  he  was  the  county  judge  of  a  county 
having  more  than  120,000  inhabitants,  cannot  be  sustained  by  the  Court  of 
Appeals  where  the  last  public  record  preceding  his  appointment  shows  the 
population  to  have  been  less  than  120,000,  although  in  fact  it  may  have  been 
more  at  the  time.    Adams  v.  Elwood  (1903),  176  N.  Y.  106. 

The  Appellate  Division  has  no  jurisdiction  to  suspend  from  practice  or 
remove  from  his  office  as  attorney,  a  surrogate  who  practices  law  during 
his  term  of  office,  in  violation  of  this  section.  Matter  of  Silkman  (1903), 
88  App.  Div.  102,  84  N.  Y.  Supp.  1025. 

Publication  of  statutes.  —  §21.  The  legislature  shall 
provide  for  the  speedy  publication  of  all  statutes,  and 
shall  regulate  the  reporting  of  the  decisions  of  the  courts; 
but  all  laws  and  judicial  decisions  shall  be  free  for  pub- 
lication by  any  person. 

Terms  of  office  of  present  justices  of  the  peace  and 
local  judicial  officers.  —  §  22.  Justices  of  the  peace  and 
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other  local  judicial  officers  provided  for  in  sections  seven- 
teen and  eighteen,  in  office  when  this  article  takes  effect, 
shall  hold  their  offices  until  the  expiration  of  their  respec- 
tive terms. 

Abolition  of  office  of  police  justice  in  New  York  City,  held  not  in  violation 
of  this  section.  Koch  v.  Mayor  (1897),  152  N.  Y.  72;  Stenson  v.  Koch 
(1807),  152  N.  Y.  87;  Matter  of  Qumn  (1897),  152  N.  Y.  89. 

Courts  of  special  sessions.  —  §  23.  Courts  of  Special 
Sessions  shall  have  such  jurisdiction  of  offenses  of  the 
grade  of  misdemeanors  as  may  be  prescribed  by  law. 

Section  is  not  limited  to  offenses  of  the  grade  specified  created  by  statute 
after  the  adoption  of  such  section.  People  ex  rel.  v.  Dutcher  (1880),  83 
N.  Y.  240. 
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THE  GENERAL  RULES  OF  PRACTICE 

GENERALLY  APPLICABLE  TO  ALL  COURTS, 
EXCEPT  THE  COURT  OF  APPEALS 

Afi  amended  by  the  justices  assigned  to  the  Appellate  Division  in  Conven- 
tion held  at  Albany  on  the  first  day  of  April,  1910,  and  in  fcArce  Sept.  1, 
1910. 

Rule     1.  Application  for  admission  as  attorneys. 

2.  Papers,  where  filed;  papers  served  to  be  indorsed. 

3.  Motion  papers  to  be  specified  in  order  and  filed;  effect  of  fail- 

ing to  file;  entry  of  order. 

4.  Bonds  and  undertakings  to  be  filed;  petition  and  affidavit  in 

proceedings  for  injunction;  attachment,  order  of  arrest,  etc. 

5.  Justification  of  siu^ties;  acknowledgment  of  bonds,  attorney  not 

to  be  surety. 

6.  Return  of  sheriff  or  other  officer,  how  compelled. 

7.  Books  to  be  kept  by  clerks  of  courts. 

8.  Judgments  only  to  be  entered  and  docketed  during  office  hours. 

9.  Entry  of  appearance.    [Repealed  Apr.  1, 1910,  in  effect  Sept.  1, 

1910.) 

10.  Substitution  of  attorneys. 

11.  Agreements  between  parties  or  attorneys  to  be  in  writing. 

12.  Consents  for  payment  of  money  out  of  court. 

13.  Orders  of  arrest,  injunction  and  attachment. 

14.  When  discovery  of  books,  papers  and  documents  may  be  com- 

pelled. 

15.  Form  of  application  for  discovery  of  books,  papers,  etc. 

16.  Contents  of  order;  order  operates  as  a  stay  of  proceedings. 

17.  Apphcation  for  a  subpoena  to  compel  the  attendance  of  a  wit- 

ness to  obtain  testimony  under  depositions  taken  within  the 
state,  and  proceedings  thereon. 

18.  Proof  of  service  of  simmions,  when  not  made  by  sheriff;  in  di- 

vorce cases. 

19.  Pleadings  and  other  papers  to  be  folioed;  must  be  legible;  ob- 

jections, when  waived;  allegations  to  be  mariced. 

20.  Service  and  settlement  of  interrogatories. 

21.  Non-enumerated  motions,  when  to  be  noticed. 

22.  Notice  of  motion  to  strike  out  irrelevant  matter^ 

23.  Affidavits  of  merits. 
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RuLF  24.  Affidavit  for  order  extending  time. 

25.  Ex  parte  application  to  contain  statement  as  to  previous  applica- 

tion. 

26.  Application  for  judgment  on  failure  to  answer,  where  made;  in 

first  judicial  district. 

27.  Orders  granted  on  petition,  what  to  state;  contents  may  be 

docketed. 

28.  Inquests,  when  taken.    [Repealed  Apr.  1, 1910,  in  effect  Sept.  1, 

1910.) 

29.  Opening  of  counsel,  examination  of  witnesses,  and  summing  up. 

30.  Non-cuit  before  referee;  referee's  report;  testimony  in  references 

other  than  for  the  trial  of  issues;  exceptions,  when  filed. 

31.  Motion  for  new  trial,  where  made;  case  and  exceptions,  when 

necessary. 

32.  Case  and  exceptions,  when  served;  amendments;  allowance  or 

disallowance  of  amendments;  settlement  of  case;  notice  of  ex- 
tension of  time  to  serve. 

33.  Effect  of  failure  to  make  a  case  or  to  propose  amendments. 

34.  Case  and  bill  of  exceptions;  contents;  resettlement;  printing 

exhibits. 

35.  Case  to  be  signed;  service  of  copy.    [Repealed  Apr.  1,  1910,  in 

effect  Sept.  1,  1910.] 

36.  Neglect  to  bring  issue  of  fact  to  trial;  cause  where  defendant  is 

under  arrest  preferred. 

37.  Notice  of  argument  and  of  motions;  order  to  show  cause,  where 

returnable;  effect  of  order  staying  proceedings  when  made 
within  ten  days  of  Trial  Term;  irregularities  to  be  stated; 
judgment  by  default  in  divorce  cases. 

38.  Ekiumerated  motions;  non-enumerated  motions,  what  are;  when 

contested  motions  not  heard  at  Trial  Term. 

39.  Calendar  of  Appellate  Division;  notes  of  issue  for  AppeUate 

Division;  preferred  cases;  judgment  by  default. 

40.  Enumerated  motions,  what  papers  to  be  furnished  and  by  whom; 

points  to  contain  a  statement  of  facts. 

41.  Papers  to  be  furnished  on  appeal  by  appellant;  printed  copies 

of  case  and  points;  appeals  from  non-enumerated  motions. 

42.  Briefs  and  points  to  be  exchanged  by  the  parties. 

43.  Cases  and  points  to  be  printed  and  indexed;  number  to  be  de- 

livered to  the  court;  citations  from  official  reports. 

44.  Non-enumerated  motions,  when  heard;  default,  how  taken. 

45.  Additional  allowance. 

46.  Motion  to  amend  justice's  return  on  appeal,  when  to  be  noticed. 

47.  Time  allowed  counsel  in  Appellate  Division  or  at  Special  Term. 

48.  Stay  of  proceedings  for  change  of  venue;  affidavits  on  motion  to 

change  venue. 

49.  Guardians  ad  litem,  qualifications. 
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RuLB  60.  Duties  of  guardian  ad  litem;  affidavit  to  entitle  guardian  to  com- 
pensation. 

51.  Guaidian,  bond  of»  before  receiving  property. 

52.  Appointment  of  general  guardian. 

53.  Age  of  infant  and  amount  of  property  to  be  ascertained  by  the 

court. 

54.  Bond  of  general  guardian. 

55.  Sale  of  real  estate  of  infants,  lunatics,  etc.;  contents  of  petition. 

56.  Referee's  report  on  petition  to  sell;  proof  of  value. 

57.  Bond  of  special  guardian. 

58.  Proceeds  of  sale  must  be  brought  into  court;  costs. 

59.  When  proceeds  of  sale  to  be  paid  to  general  guardian. 

60.  Reference  on  failure  to  answer  on  mortgage  foreclosure;  appH- 

cation  for  judgment;  proof  required. 

61.  Judgment  for  sale  on  foreclosure,  what  to  contain;  disposition  of 

surplus  money;  referee. 

62.  Sale  of  lands  in  the  counties  of  New  York  and  Kings  imd  the 

city  of  Buffalo  under  judgment  or  order. 

63.  Mortgage  and  assignments  to  be  filed  or  recorded  before  con- 

veyance. 

64.  Application  for  surplus  moneys;  reference;  searches;  unsatisfied 

liens. 

65.  Partition  to  embrace  all  lands  in  conunon. 

66.  Reference  as  to  title  of  premises. 

67.  Notice  of  stay  of  sale  in  partition  or  foreclosure. 

68.  Payment  of  money  into  court;  designation  of  trust  company; 

order  or  judgment  to  be  filed.     [Repealed  Apr.  1,  1910,  in 
effect  Sept.  1,  1910.] 

69.  Order  for  payment  out  of  court;  accounts  with  trust  companies; 

annual  statement;  draft  to  be  countersigned  by  justice;  what 
to  be  stated  in  draft. 

70.  Gross  sum  in  payment  of  life  estate. 

71.  Fees  on  inquisition  of  lunacy;  special  order  of  the  court,  when 

necessary,  to  pay  costs. 

72.  Divorce  or  separation,  action  for;  reference  on  default;  aver- 

ments in  complaint;  plaintiff  to  be  examined  on  oath. 

73.  Divorce,  judgment  by  default,  when  granted;  proof  required. 

74.  Answer  in  action  for  divorce;  trial. 

75.  Legitimacy  of  children  on  divorce. 

76.  Judgment  declaring  marriage  void,  or  granting  divorce  not  to 

be  by  default;  copy  of  pleading  or  testimony  not  to  be  fur- 
nished; entry  of  judgment. 

77.  Receiver  of  debtor's  estate;  powers  and  duties;  costs;  sale  of 

doubtful  claims. 

78.  Suits  by  receiver;  costs. 

79.  Who  may  be  referee,  and  duties  of. 
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Rule  80.  Sequeetration  of  property  of  corporation;  where  motion  for  re- 
ceiver may  be  made;  removal  of  receiver. 

81.  When  receiver  may  employ  counsel. 

82.  Examination  of  party  before  trial. 

83.  Courts  may  make  further  rules. 

84.  Practice  when  not  covered  by  rules  or  statutes. 
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RULES  OF  COURTS  GENERALLY 
CONSIDERED 

General  Rules  of  Practice.  —  The  authority  to  make  rules  regulating 
practice  it  an  essential  incident  to  the  constituent  powers  of  a  court  of  gen- 
eral jurisdiction,  and  has  been  exercised  by  the  higher  courts  of  our  state 
from  the  first.  Section  470  of  the  Code  of  Procedure,  adopted  in  1848,  and 
amended  in  1851  and  1852,  authorized  the  ''judges  of  the  Supreme  Court, 
of  the  Superior  Court  of  the  city  of  New  York,  and  of  the  Court  of  Conunon 
Pleas  for  the  city  and  county  of  New  York,"  to  meet  every  two  years  to 
revise  their  general  rules  and  to  make  such  amendments  thereto  "as  ex- 
perience has  shown  to  be  necessary  to  carry  into  effect  the  provisions  of  the 
Code  of  Procedure,  and  make  such  further  rules  as  they  deem  proper,  not 
inconsistent  with  the  provisions  of  this  act."  The  rules  so  adopted  governed 
the  Supreme  Court,  the  Superior  Court  of  the  city  of  New  York,  the  Court 
of  Common  Pleas  of  the  city  and  county  of  New  York  and  the  County 
Courts. 

The  first  rules  adopted  under  this  section  of  the  Code  of  Procedure  were 
published  by  the  judges  of  the  Supreme  Court  in  general  session  on  the 
4th  of  August,  1849,  and  took  effect  September  1st  of  that  year.  Revisions 
took  effect  on  October  1,  1852,  and  October  1,  1854.  No  revision  was  made 
in  1856.  The  rules  were  revised  in  1858,  and  were  not  again  changed  by  a 
general  revision  until  1871. 

The  revision  of  1871  was  made  pursuant  to  section  13  of  L.  1870,  ch.  408, 
entitled  "An  Act  relating  to  the  Supreme  Court  and  to  the  election  of  a 
judge  of  the  Court  of  Common  Pleas  in  and  for  the  city  and  county  of  New 
York."  This  act  was  passed  to  carry  into  effect  the  change  made  in  the 
judiciary  of  the  state  by  the  constitutional  amendments  of  1869.  By  sec- 
tion 13  of  this  act  all  rules  of  the  Supreme  Court  then  in  force  not  inconsist- 
ent with  the  Constitution  or  any  statute  of  the  state,  were  to  remain  in 
force  until  abolished  or  altered  by  "the  General  Term  justices,  the  chief 
judges  of  the  Superior  Courts  of  cities,  the  chief  judge  of  the  Court  of  Com- 
mon Pleas  of  the  city  of  New  York  and  of  the  City  Court  of  Brooklyn  in 
convention  assembled  at  the  Capitol  in  the  city  of  Albany."  Such  section 
provided  that  a  convention  of  such  judges  be  held  on  the  first  Wednesday 
in  August,  1870,  and  every  two  years  thereafter,  and  that  "such  conven- 
tion shall  revise,  alter,  abolish  and  make  rules,  which  shall  be  binding  upon 
all  courts  of  record,  so  far  as  they  may  be  appUcable  to  the  practice  thereof." 
A  revision  of  the  rules  was  made  under  this  section  in  1874. 

The  Code  of  Civil  Procedure,  section  17  (now  Judiciary  Law,  sections  93, 
94),  as  adopted  in  1876,  and  amended  in  1877,  required  the  General  Term 
justices  of  the  Supreme  Court  and  the  chief  judges  of  the  Superior  City 
Courts  to  meet  in  convention  at  the  Capitol  in  the  city  of  Albany,  on  the 
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first  Wednesday  of  October,  1877,  and  every  second  year  thereafter.  It 
also  provided  that:  "The  convention  must  establish  rules  of  practice  not 
inconsistent  with  this  act,  which  shall  be  binding  upon  all  courts  of  record, 
except  the  Court  for  the  Trial  of  Impeachments  and  the  Court  of  Appeals. 
A  majority  of  the  members  of  the  convention  constitute  a  quorum."  The 
rules  thus  established  are  styled  in  this  act,  ''The  General  Rules  of  Prac- 
tice." Under  this  section  the  rules  of  1877,  1880,  1884  and  1888  were 
adopted. 

Convention  of  justices  of  Appellate  Division.  —  The  justices  assigned  to 
the  Appellate  Division  of  the  Supreme  Court  shall  meet  in  convention  at  the 
capitol  in  the  city  of  Albany,  on  the  fourth  Tuesday  in  October,  eighteen 
hundred  and  ninety-five,  and  at  least  every  second  year  thereafter.  They 
must  also  meet  from  time  to  time  at  the  same  place  whenever  called  to- 
gether by  at  least  five  of  said  justices  at  a  time  to  be  fixed  in  the  said  call, 
a  copy  of  which  shall  be  delivered  at  least  one  week  before  the  time  fixed 
to  the  presiding  justice  of  each  department. 

A  majority  of  the  members  of  such  convention  shall  constitute  a  quorum. 
(Judiciary  Law,  section  93.) 

General  Rules  of  Practice  must  be  established  by  convention  of  justices 
of  Appellate  Division.  —  The  convention  of  justices  assigned  to  the  Ap- 
pellate Division,  must  establish  rules  of  practice  not  inconsistent  with  this 
chapter  or  the  Code  of  Civil  Procedure,  which  shall  be  binding  upon  all  the 
courts  in  this  state  and  all  the  judges  and  justices  thereof,  except  the  court 
for  the  trial  of  impeachments  and  the  Court  of  Appeals. 

The  rules  thus  established  are  styled  "the  general  rules  of  practice." 
(Judiciary  Law,  section  94.) 

General  Rules  of  Practice  must  be  published.  —  A  rule  thus  established 
does  not  take  effect,  until  it  has  been  published  in  the  newspaper  published 
at  Albany,  designated  pursuant  to  section  eighty-two  of  the  executive  law, 
once  in  each  week  for  three  successive  weeks.    (Judiciary  Law,  section  95.) 

Rules  to  be  published.  —  A  general  rule  or  order  of  the  Court  of  Ap- 
peals, does  not  take  effect,  until  it  has  been  published  in  the  newspaper  pub- 
lished at  Albany,  designated  pursuant  to  section  eighty-two  of  the  execu- 
tive law,  once  in  each  week  for  three  successive  weeks.  (Judiciary  Law, 
section  52.) 

Other  provisions  of  the  Code  relating  to  General  Rules  of  Practice.  — 
Section  804  of  the  Code  of  Civil  Procedure  provides  that  the  General  Rules 
of  Practice  must  prescribe  the  cases  in  which  a  discovery  or  inspection  of 
books  and  papers  may  be  compelled,  and  the  proceedings  for  that  purpose 
where  the  same  are  not  prescribed  in  the  Code.   See  Rules,  14  15,  16,  post. 
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Section  915  of  the  Code,  as  amended  by  L.  1899,  ch.  602,  requires  that 
the  General  Rules  of  Practice  contain  rules  regulating  proceedings  to  ob- 
tain testimony  under  depositions  taken  within  the  state  for  use  without 
the  state.    The  convention  of  1899  accordingly  adopted  Rule  16,  post. 

Section  976  of  the  Code  provides  that:  "In  the  Supreme  Court  an  is- 
sue of  fact,  triable  by  jury,  must  be  tried  at  a  Trial  Term  thereof,  and 
an  issue  of  law  may  be  tried  at  a  Trial  Term  or  a  Special  Term  of  the  Su- 
preme Court  as  prescribed  in  the  General  Rules  of  Practice.'^ 

Section  997  of  the  Code  contains  the  following:  "When  a  party  intends 
to  appeal  from  a  judgment,  rendered  after  the  trial  of  an  issue  of  fact,  or  to 
move  for  a  new  trial  of  such  an  issue,  he  must,  except  as  otherwise  pre- 
scribed by  law,  make  a  case  and  procure  the  same  to  be  settled  and  signed 
by  the  judge,  justice  or  referee,  by  or  before  whom  the  action  was  tried,  as 
prescribed  in  the  General  Rules  of  Practice."  Rules  31,  32,  33,  34  and  35 
prescribe  the  manner  of  making  and  settling  a  case  and  exceptions,  post. 

Section  1353  of  the  Code  requires  the  case  and  exceptions,  or  other  papers 
on  appeal  to  the  Appellate  Division,  to  be  printed  as  required  by  the  Rules 
of  Practice. 

Section  1361  of  the  Code  applies  the  provisions  of  the  General  Rules  of 
Practice  to  appeals  from  final  determinations  in  qiecial  proceedings. 

Rules  cannot  nullify  or  contravene  statutes.  —  The  power  to  make 
General  Rules  of  Practice,  given  by  the  Code,  is  not  large  enough  to  au- 
thorise the  enactment  of  a  rule  inconsistent  with  the  Code  or  a  statute. 
Rice  V.  Ehele  (1894),  55  N.  Y.  518.  A  court  rule  cannot  nullify  a  statute,  and 
the  latter  must  be  interpreted  and  followed.  Glenney  v.  Stedwell  (1876),  64 
N.  Y.  120.  General  Rules  of  Practice  adopted  by  the  court  must  not  be 
inconsistent  with  the  provisions  of  the  Code  of  Civil  Procedure  and  no 
rule  can  enlarge  or  abridge  rights  conferred  by  the  Code  itself.  Ackerman 
V.  Ackerman  (1908),  123  App.  Div.  760,  108  N.  Y.  Supp.  534. 

The  justices  of  the  Supreme  Court  derive  their  authority  to  make 
rules  of  practice^  from  section  17  of  the  Code  of  Civil  Procedure  (now  Ju- 
diciary Law,  sections  93,  94),  but  their  power  to  do  so  is  limited  to  such 
rules  as  are  not  inconsistent  with  that  act.  The  evident  purpose  was,  not 
to  enable  the  convention  of  justices  to  alter,  modify  or  annul  any  rule  of 
practice  established  by  the  Code,  but  merely  to  make  such  others,  not 
therein  provided  for,  as  should  be  deemed  necessary,  and  should  be  con- 
sistent and  in  harmony  with  the  provisions  of  the  Code.  Gormerly  v.  Mc- 
Glynn  (1881),  84  N.  Y.  284.  The  Court  of  Appeals  has  held  rules  to  be  in- 
operative which  arc  in  conflict  with  the  Code  in  the  case  of  French  v. 
Powers  (1880),  80  N.  Y.  146.  See  also  Pahner  v.  Phenix  Ins.  Co.  (1880), 
22  Hun,  224;  People  v.  Bruflf  (1880),  9  Abb.  N.  C.  153. 

The  City  Court  of  New  York  has  power  to  make  rules  governing  the  con- 
duct of  its  business,  and  the  regulation  of  its  calendar  within  limitations, 
but  it  is  without  power  to  make  any  rule  which  is  inconsistent  with  the 
provisions  of  the  Code  of  Civil  Procedure  (section  323),  and  a  rule  requir- 
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ing  the  filing  of  a  ''new  note  of  iasue''  falls  witJiin  this  inhibition,  as  it 
creates  a  change  in  the  practice  inconsistent  with  section  977  of  the  Code 
<rf  Gvil  Procedure.  WiUncr  v.  Mink  Restaurant  Co.  (1908),  60  Misc.  358, 
113  N.  Y.  Supp.  633;  Ranchbeiger  v.  Int^urban  Stieet  R.  Co.  (1907),  52 
Misc.  518,  102  N.  Y.  Supp.  561. 

Rules  in  conflict  with  court  decisions.  —  The  justices  in  convention 
have  power  to  make  rules  which  are  in  conflict  with  the  previous  decisions 
of  the  court  regulating  practice.  Havemeyer  v.  Ingersoll  (1872),  12  Abb. 
Pr.  (N.  S.)  301,  306. 

Force  and  effect  of  rules.  —  Rules  established  by  the  conventions  of  the 
judges  have  the  force  and  effect  of  statutes,  and  cannot  be  properly  de- 
puted from.  People  ex  rel.  Mayor  v.  Nichols  (1879),  18  Hun,  530.  The 
rules  of  courts,  being  made  under  special  statutory  authority,  have  the 
force  and  effect  of  statutes.  Matter  of  Moore  (1888),  108  N.  Y.  280; 
Smith  V.  Warringer(1903),  41  Misc.  94,  83  N.  Y.  Supp.  655. 

The  rules  cannot  be  deemed  to  abrogate  practice  existing  before  their 
adoption,  when  such  practice  was  not  dependent  upon  a  court  rule.  Mil- 
ler V.  Stettiner  (1862),  7  Bosw.  696,  22  How.  Pr.  522. 

Rules  adopted  by  the  court  may  be  considered  as  giving  construction  to 
the  statute.    Myers  v.  Feeter  (1850),  4  How.  Pr.  240,  242. 

The  Special  Term  of  the  Supreme  Court  cannot  take  away  rights  given 
by  the  General  Rules  of  Practice.    Ford  v.  Lyons  (1886),  40  Hun,  557. 

Interpretation  and  enforcement  of  rules.  —  The  rules  of  the  Supreme 
Court  are  generally  under  its  control,  and  are  to  be  enforced  and  admin- 
istered by  it.  It  can  overlook  or  relieve  against  a  violation  of  them,  or  a 
non-compliance  with  them.  It  is  not  the  province  of  the  Court  of  Appeals 
to  enforce  them.  They  relate  to  practice  and  procedure  in  the  Supreme 
Court,  and  such  court  can  permit  a  party  to  do,  after  the  time  prescribed 
by  any  rule,  what  he  should  have  done  before.  Martine  v.  Loewenstein 
(1877),  68  N.  Y.  456,  458.  They  are  designed  to  regulate  practice  and 
thereby  facilitate  the  orderly  transaction  of  business,  to  promote  justice, 
ot  to  prevent  injusfices,  and,  in  thdr  scope  and  bearing,  like  the  statutes 
comprehend  within  their  provisions,  all  officials,  persons  and  parties  who 
come  into  court,  or  before  a  judge  or  justice  thereof,  to  enforce  a  right  or 
r^ress  a  wrong.  The  officers  of  the  court  are  boimd  by  them  and  required 
to  conduct  their  practice  in  obedience  to  them.  Disregard  of  these  rules 
imperils  the  rights  of  the  party  so  transgressing  in  like  manner  as  the  dis- 
regard of  any  other  law.  Smith  v.  Warring^  (1903),  41  Misc.  94,  83  N.  Y. 
Supp.  655. 

It  is  peculiarly  the  province  of  the  Supreme  Court  to  interpret  its  own 
rules,  the  Court  of  Appeals  has  always  considered  it  the  office  of  the  Su- 
preme Court  to  construe  and  administer  its  own  regulations,  and  in  its 
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discretion  to  impose  such  penalties  and  relieve  from  such  defaults  as  may 
have  been  suffered  or  incurred  by  attorneys,  through  neglect  to  comply 
with  its  modes  of  procedure.    Evans  v.  Backer  (1886),  101  N.  Y.  289,  292. 

Court  may  deviate  from  rules.  —  The  Sufureme  Court  may  deviate  from 
its  rules,  whenever,  in  its  judgment,  a  proper  case  is  presented.  It  is,  and 
always  has  been,  constantly  done.  A  familiar  instance  is  relieving  parties 
against  defaults  taken  for  want  of  an  affidavit  of  merits.  Clark  v.  Brooks 
(1864),  26  How.  Pr.  285. 

A  substantial  remedy  cannot  be  prevented  by  a  neglect  to  observe  the 
rules  of  practice.  GoWberg  v.  Utley  (1875),  60  N.  Y.  427.  While  a  failure 
to  comply  with  a  rule,  which  is  merely  directory  in  its  provisions,  may  be 
obviated  by  allowing  the  act  to  be  done,  nunc  pro  tunc;  this  is  not  so  mth 
reference  to  mandatory  provisions.  Matter  ol  Moore  (1888),  108  N.  Y. 
280. 

The  true  object  of  technical  rules  is  to  promote  justice  or  prevent  in- 
justice. When  they  fail  of  those  ends  and  come  to  eat  like  rust  into  the 
substance  of  justice,  courts  should  not  encourage  or  enforce  them.  People 
V.  Tweed  (1875),  5  Hun,  353,  358. 

Construction  of  amendments  to  rules.  —  The  amendments  of  the  rules 
of  the  court  are  analogous  to  the  amendments  of  the  statutes,  and  should 
receive  the  same  construction.  The  rule  of  statutory  construction,  —  that 
when  a  statute  is  amended  by  enacting  that  it  ''is  amended  to  read  as  fol- 
lows," and  then  incorporating  the  changes  and  additions,  with  so  much  of 
the  former  statute  as  is  retained,  the  part  which  remains  unchanged  is  to  be 
considered  as  having  been  continued  the  law  from  the  time  of  its  original 
enactment,  —  applies  to  amendments  of  rules  of  the  court.  Matter  of 
Warde  (1897),  154  N.  Y.  342. 

Regulation  of  practice  outside  of  rules  or  statutes.  —  All  matters  of 
practice  are,  in  the  first  instance,  in  the  discretion  of  the  courts  in  which 
questions  of  practice  arise,  when  there  are  no  statutory  provisions,  or  pro- 
visions by  general  rules  of  court  that  govern  the  cases.  Matters  of  practice 
come  after  a  while  to  be  governed  absolutely  by  the  custom  of  the  courts; 
and  what  is  found  in  every  case  to  have  been  held  by  authoritative  deci- 
sions to  be  the  custom  of  the  courts,  becomes  thus,  the  way  in  which  discre- 
tion must  go.    Fisher  v.  GouM  (1880),  81  N.  Y.  228,  232. 

The  powers  of  the  court  are  either  statutory  or  those  which  appertain  to 
them  by  force  of  the  conmion  law,  or  they  are  purely  statutory  and  partly 
derived  from  immemorial  usage,  which  latter  constitutes  their  inherent 
jurisdiction.  They  are  organized  for  the  protection  of  public  and  private 
rights  and  the  enforcement  of  remedies.  Presumptively,  therefore,  what- 
ever judicial  procedure  is  essential  to  enable  courts  to  exercise  their  func- 
tions is  authorized.  McQuigan  v.  D.,  L.  A  W.  R.  R.  Co.  (1891),  129  N.  Y. 
50,92. 
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Disregard  of  rules  by  surrogate.  —  A  Surrogate's  Court  has  no  power 
to  disregard,  relax  or  extend  the  operation  of  a  general  rule  of  practice. 
De  La  Mater  v.  Havens  (1887),  5  Dem.  53. 

The  general  rules  of  practice  are  binding  upon  the  Trial  and  Special  Terms 
and  compliance  therewith  must  be  required  where  the  objection  is  season- 
able and  properly  taken.  Cole  v.  Smith  (1903),  84  App.  Div.  500,  82  N.  Y. 
Supp.  982. 


Rule  1.  Application  for  admission  as  attorneys 

Within  ten  days  after  the  first  day  of  January  in  each 
year,  the  Appellate  Division  in  each  department  shall 
appoint  a  Committee  on  Character  and  Fitness  of  not 
less  than  three  for  the  department,  or  may  appoint  a 
committee  for  each  Judicial  District  within  the  depart- 
ment, to  whom  shall  be  referred  all  applications  for  ad- 
mission to  practice  as  attorney  and  counselor  at  law, 
such  committee  to  continue  in  office  until  their  successors 
are  appointed.  To  the  respective  committees  shall  be 
referred  all  applications  for  admission  to  practice,  either 
upon  the  certificate  of  the  State  Board  of  Law  Examiners, 
or  upon  motion  under  Rule  2  of  the  Rules  of  the  Court 
of  Appeals  for  the  admission  of  attorneys  and  counsel- 
ors at  law.  The  committee  shall  require  the  attendance 
before  it,  or  a  member  thereof,  of  each  applicant,  with 
the  affidavit  of  at  least  two  practicing  attorneys  ac- 
quainted with  such  applicant,  residing  in  the  Judicial 
District  in  which  the  applicant  resides,  that  he  is  of  such 
character  and  general  fitness  as  justifies  admission  to 
practice,  and  the  affidavit  must  set  forth  in  detail  the 
facts  upon  which  the  affiant's  knowledge  of  the  applicant 
Is  based,  and  it  shall  be  the  duty  of  the  committee  to  ex- 
amine each  appUcant,  and  the  conunittee  must  be  sat- 
isfied from  such  examination,  and  other  evidence  that 
the  applicant  shall  produce,  that  the  applicant  has  such 
qualifications  as  to  character  and  general  fitness  as  in  the 
opinion  of  the  committee  justify  his  admission  to  prac- 
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tice,  and  no  person  shall  be  admitted  to  practice  except 
upon  the  production  of  a  certificate  from  the  conmiittee 
to  that  effect,  unless  the  court  otherwise  orders- 
No  applicant  shall  be  entitled  to  receive  such  a  certifi- 
cate who  is  not  able  to  speak  and  to  write  the  English 
language  intelligently,  nor  until  he  affirmatively  estab- 
lishes to  the  satisfaction  of  the  committee  that  he  posses- 
ses such  a  character  as  justifies  his  admission  to  the  Bar 
and  quaUfies  him  to  perform  the  duties  of  an  attorney 
and  counselor  at  law. 

An  applicant  for  admission  to  practice  as  an  attorney 
and  counselor  at  law  on  motion,  imder  the  provisions  of 
Rule  2  of  the  Rules  of  the  Court  of  Appeals  for  the  ad- 
mission of  attorneys  and  counselors  at  law,  must  present 
to  the  court  proof  that  he  has  been  admitted  to  practice 
as  an  attorney  and  counselor  at  law  in  the  highest  court 
of  law  in  another  state,  or  in  a  country  whose  jiurispru- 
dence  is  based  upon  the  principles  of  the  common  law  of 
England;  a  certificate,  executed  by  the  proper  authori- 
ties, that  he  has  been  duly  admitted  to  practice  in  such 
state  or  coimtry;  that  he  has  actually  remained  in  said 
state  or  coimtry,  and  practiced  in  such  coiu*t  as  attorney 
and  counselor  at  law  for  at  least  three  years;  a  certificate 
from  a  judge  of  such  court  that  he  has  been  duly  admitted 
to  practice  and  has  actually  continuously  practiced  as  an 
attorney  and  counselor  at  law  for  a  period  of  at  least 
three  years  after  he  has  been  admitted,  specifying  the 
name  of  the  place  or  places  in  which  he  had  so  practiced 
and  that  he  has  a  good  character  as  such  attorney.  Such 
certificate  must  be  duly  certified  by  the  clerk  of  the  court 
of  which  the  judge  is  a  member,  and  the  seal  of  the  court 
must  be  attached  thereto.  He  must  also  prove  that  he  is 
a  citizen  of  the  United  States  and  has  been  an  actual 
resident  of  the  state  of  New  York,  or  of  an  adjoining 
state,  for  at  least  six  months  prior  to  the  making  of  the 
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application,  giving  the  place  of  his  residence  by  street 
and  number,  if  such  there  be,  and  the  length  of  time  he  has 
been  such  resident.  He  shall  also  submit  the  aflSdavits  of 
two  persons  who  are  residents  of  the  judicial  district  in 
which  he  resides,  one  of  whom  must  be  an  attorney  and 
counselor  at  law,  that  he  is  of  such  character  and  general 
fitness  as  justifies  admission  to  practice,  and  the  affidavit 
must  set  forth  in  detail  the  facts  upon  which  the  aflKant's 
knowledge  of  the  applicant  is  based.  In  all  cases  the  ap- 
plicant must  appear  in  person  before  the  court  on  the 
motion  for  his  admission,  and  also  before  the  conunittee 
on  character  and  fitness  for  the  district  in  which  the 
application  is  made.  When  the  applicant  resides  in  an 
adjoining  state,  and  a  motion  is  made  to  admit  him  to 
practice  in  this  state  without  actual  residence  herein,  in 
addition  to  the  foregoing  facts,  the  applicant  must  prove 
to  the  satisfaction  of  the  court  that  he  has  opened  and 
maintains  an  office  in  this  state  for  the  transaction  of  law 
business  therein. 

In  all  cases  the  appUcant  for  admission  must  file  with 
the  clerk  of  the  Appellate  Division  of  the  proper  depart- 
ment the  papers  required  for  his  admission  as  hereinbe- 
fore specified  prior  to  or  at  the  time  of  the  motion  for  ad- 
mission to  practice.  (Amended  Apr.  1,  1910,  in  effect 
Sept.  1,  1910.) 

Formerly  Rules  1  and  2,  1858;  Rules  1  and  2,  1871;  Rules  1  and  2,  1874; 
Rule  1,  1877;  Rule  1,  1880;  Rule  1,  1884;  Rule  1,  1888;  Rule  1,  1896. 

Rules  of  Court  of  Appeals  regulating  the  examination  of  applicants 
for  admission  to  the  bar  are  contained  in  another  part  of  this  work,  poai, 
p.  463. 

The  provisions  of  the  Judiciary  Law,  relating  to  the  examination  and  ad- 
mission of  attorneys,  are  either  included  in  full  or  noted  in  the  part  of  this 
work  containing  the  Rules  of  the  Court  of  Appeals,  postf  p.  464. 

Registration  of  attorneys  is  required  by  Judiciary  Law,  §§466,  469. 

See  post,  p.  487. 
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Rule  2.  Papers,  where  filed;  papers  served  to  be  indorsed 

The  papers,  in  cases  pending  in  the  Appellate  Division^ 
shall  be  filed  with  the  clerk  of  such  division  of  the  de- 
partment in  which  the  case  is  pending.  In  all  other  cases 
where  no  provision  is  made  by  the  Code,  papers  in  the 
Supreme  Court  shall  be  filed  in  the  oflSce  of  the  clerk  of 
the  county  specified  in  the  complaint  as  the  place  of  trial. 
In  Surrogates'  Coiuls,  in  the  office  of  the  surrogate;  in 
other  courts  of  record,  in  the  office  of  the  respective  clerks 
thereof.  In  case  the  place  of  trial  be  changed  to  another 
county,  all  subsequent  papers  shall  be  filed  in  the  county 
to  which  such  change  is  made.  All  papers  served  or  filed 
must  be  indorsed  or  subscribed  with  the  name  of  the  at- 
torney or  attorneys,  or  the  name  of  the  party  if  he  ap- 
pears in  person,  and  his  or  their  office  address,  or  place 
of  business. 

Formerly  Rule  3,  1858;  Rule  3,  1871;  Rule  3,  1874;  Rule  2,  1877;  Rule 
2,  1880;  Rule  2,  1884;  Rule  2,  1888;  Rule  2,  1896. 

What  constitates  a  filing.  —  Where  the  office  of  a  town  clerk  was  vacant, 
a  person  in  charge  received  a  chattel  mortgage,  brought  to  the  office  to  be 
filed,  and  indorsed  it  "filed  Oct.  20, 1845,"  and  placed  it  among  the  chattel 
mortgages  in  the  office.  This  was  held  to  be  a  valid  filing  of  the  mortgage 
within  the  meaning  of  the  statute.  Bishop  v.  Cook  (Gen.  T.,  1850),  13 
Baib.326. 

The  mere  coming  into  the  hands  of  the  clerk  of  the  court,  of  a  remittitur, 
when  the  clerk  handed  the  remittitur  back  to  the  attorney  without  having 
maiked  it  filed,  is  not  a  filing.  Cushman  v.  Hadfield  (1873),  15  Abb.  Pr. 
(N.S.)109. 

Filing  out  of  office  hours.  —  Where  a  paper  was  handed  to  a  county 
derk  while  absent  from  his  office,  and  he  marked  it  as  filed  at  the  time  it 
was  delivered  to  him  during  sudi  absence,  the  filing  was  not  completed 
until  it  was  deposited  by  him  in  his  office.  Hathaway  v.  Howell  (1873), 
54  N.  Y.  97.  The  statutes  of  this  state,  requiring  county  clerks  to  keep 
open  their  respective  offices  during  certain  hours  each  day  for  the  transac- 
tion of  business,  were  intended  not  only  to  compel  the  clerks  to  be  at  their 
offices  during  Uiose  hours,  but  to  prescribe  rules  and  regulations  which 
should  oontn^  the  office  where  the  business  was  transacted.  Therefore, 
all  judgments  filed  and  docketed  by  a  county  clerk  out  of  office  hours,  al* 
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though  some  may  be  entered  before  others,  must  take  effect  and  become 
liens  equally  at  the  next  oflSce  hour  after  such  docketing.  France  v.  Ham- 
ilton (1862,  Gen.  T.),  26  How.  Fr.  180. 

All  records  delivered  to  a  county  clerk  before  office  hours  must  be  con- 
sidered as  filed  at  the  hour  of  nine,  that  being  the  hour  fixed  by  statute  for 
opening  the  office.    Wardell  v.  Maaon  (1833),  10  Wend.  573. 

Business  hours  in  clerks'  offices.  —  Clerks  of  counties,  courts  of  record, 
and  registers  of  deeds,  except  in  the  counties  of  New  York,  Kings,  Queens, 
Erie  and  Westchester,  as  hereinafter  provided,  shall  respectively  keep  op«i 
their  offices  for  the  transaction  of  business  every  day  in  the  year,  except 
Sundays  and  other  days  and  half-da3rs  declared  by  law  to  be  holidays  or 
half-holidays,  between  the  thirty-first  day  of  March  and  the  first  day  of 
October  next  following,  from  eight  o'clock  in  the  forenoon  to  five  o'clock 
in  the  afternoon,  and  between  the  thirtieth  day  of  September  and  the  first 
day  of  April  next  following,  from  nine  o'clock  in  the  forenoon  to  five  o'clock 
in  the  afternoon.  In  the  counties  of  New  York,  Kings  and  Queens,  said 
offices,  the  sheriff's  office  and  the  offices  of  the  commissioner  of  jurors  shall 
remain  open  during  the  months  of  July  and  August  in  each  year  from  nine 
o'clock  in  the  forenoon  to  two  o'clock  in  the  afternoon,  and  during  the  other 
months  in  the  year  from  nine  o'clock  in  the  forenoon  to  four  o'clock  in  the 
afternoon;  and  in  Erie  county  the  county  clerk's  office  shall  remain  open 
from  nine  o'clock  in  the  forenoon  to  five  o'clock  in  the  afternoon;  and  in 
Westchester  county  the  offices  of  clerks  of  counties,  courts  of  record,  reg- 
isters of  deeds,  sheriffs,  commissioner  of  jurors  and  surrogates  shall  remain 
open  from  nine  o'clock  in  the  forenoon  to  five  o'clock  in  the  afternoon,  ex- 
cept during  the  months  of  July  and  August,  when  they  shall  remain  open 
from  nine  o'clock  in  the  forenoon  to  three  o'clock  in  the  afternoon.  (County 
Law,  section  165  as  amended  by  L.  1909,  ch.  199.) 

Papers  required  to  be  filed.  —  On  motion  made  to  a  justice  out  of  court, 
upon  notice,  the  affidavits  of  the  respective  parties  must  be  filed  with  the 
clerk  of  the  county  where  the  venue  is  laid;  it  is  the  duty  of  the  respective 
attorneys  to  file  the  papers  used  by  them  on  such  motion,  and  of  the  pre- 
vailing party  to  see  that  the  order  is  entered  conformably  to  the  decision. 
Savage  v.  Relyea  (1848),  3  How.  Pr.  276. 

As  a  rule  an  ex  parte  order  of  a  judge  need  not  be  entered,  although  the 
papers  should  be  filed.  Albrecht  v.  Canfield  (1895),  92  Hun,  240,  36  N.  Y. 
Supp.  940.  See  Conant  v.  American  Rubber  Tire  Co.  (1902),  37  Misc.  129, 
74  N.  Y.  Supp.  409. 

Papers,  where  filed.  —  The  papers  used  on  a  motion  made  after  the  en- 
try of  a  final  judgment,  together  with  the  order  made  thereon,  must  be 
filed  in  the  office  of  the  clerk  of  the  county  where  the  judgment  was  en- 
tered.   Curtis  V.  Greene  (1882),  28  Hun,  294. 
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In  all  cases  on  appeal  from  the  Trial  Term,  the  judgment  on  appeal 
should  be  certified  to  the  clerk  with  whom  the  roll  is  filed,  to  be  there  en- 
tered and  docketed.    Andrews  v.  Durant  (Sp.  T.,  1851),  6  How.  Pr.  191. 

Effect  of  failure  to  file.  —  The  statute  does  not  expressly  require  the 
filing  of  affidavits  on  which  an  order  is  made  for  publication  in  case  of  a 
non-resident  defendant;  and  where  the  affidavits  filed  were  defective,  and 
it  appeared  there  was  another  sufficient  affidavit  used  before  the  judge  on 
procuring  the  order  which  had  not  been  filed,  a  motion  to  set  aside  the  rule 
was  denied.  Vemum  v.  Holbrook  (Sp.  T.,  1850),  5  How.  Pr.  3.  The  non- 
filing of  an  affidavit  in  the  clerk's  office,  upon  which  an  attachment  is  is- 
sued, does  not  affect  the  warrant  or  the  proceedings  thereunder.  Brash 
V.  Wielarsky  (Sp.  T.,  1868),  36  How.  Pr.  253.  An  attachment  will  not  be 
vacated  as  a  matter  of  course,  for  failure  to  file  within  ten  days  the  papers 
on  which  it  was  issued.  Woodward  v.  Steams  (Sp.  T.,  Ct.  Com.  Pleas, 
1871),  10  Abb.  (N.  S.)  395. 

Where  it  appears  that  the  omission  of  the  plaintiff  to  file  the  papers  on 
which  the  injunction  is  granted  is  an  inadvertence,  the  court  may  relieve 
the  plaintiff  with  or  without  terms.  Leffingwell  v.  Chave  (N.  Y.  Sup.  Ct., 
1860),  19  How.  54;  S.  C,  5  Bosw.  703;  10  Abb.  472.  An  injunction  was 
dissolved  for  failure  to  file,  among  other  causes,  in  Johnson  v.  Carey  (N. 
Y.  Sup.  Ct.,  1865),  28  How.  Pr.  492. 

If  a  party  who  is  entitled  to  enter  an  order  fails  to  do  so  within  twenty- 
four  hours  after  the  decision  has  been  made,  any  party  interested  may  have 
it  drawn  up  and  entered.  Matter  of  Rhinebeck  &  Conn.  R.  R.  Co.  (1876),  8 
Hun,  34.    See  also  Peet  v.  Cowenhoven  (1861),  14  Abb.  Pr.  56. 

Indorsement  of  papers.  —  A  notice  of  the  entry  of  an  order,  indorsed 
upon  the  cover  of  the  copy  order  served,  so  as,  when  the  cover  is  folded,  to 
be  entirely  concealed,  and  to  make  it  possible  to  open  and  read  the  copy 
order  without  discovering  the  notice  of  its  entry,  is  not  a  sufficient  notice 
to  limit  the  time  within  which  an  appeal  may  be  t^en  from  the  order, 
within  the  requirements  of  section  1351  of  the  Code  of  Civil  Procedure. 
Weeks  v.  Coe  (1899),  36  App.  Div.  339,  55  N.  Y.  Supp.  263. 

A  notice  of  the  entry  of  judgment,  which  is  not  indorsed  or  subscribed 
both  with  the  name  of  the  attorney  and  his  office  address  or  place  of  busi- 
ness, as  required  by  the  General  Rules  of  Practice  (the  above  rule),  is  ir- 
regular and  ineffectual  to  limit  the  time  for  appealing.  Kelly  v.  Sheehan 
(1879),  76  N.  Y.  325. 

The  omission  to  indorse  upon  a  paper  served,  the  post-office  address  or 
place  of  business  of  the  attorney,  as  required  by  the  above  rule,  is  a  mere 
irregularity  and  does  not  necessarily  vitiate  either  the  paper  or  its  service. 
The  omission  entitles  the  party  served  either  to  return  the  paper  or  move 
to  set  it  aside,  but  after  receiving  it  without  objection,  be  may  not  safely 
disregard  it.    Evans  v.  Backer  (1886),  101  N.  Y.  289. 
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The  above  rule  does  not  require  the  office  address  to  be  stated  more  than 
once  on  the  same  paper.  Where,  therefore,  a  copy  of  a  judgment  was  in- 
dorsed with  the  names  of  the  plaintiff's  attorneys  and  thdr  office  addrefls, 
and  below  this  was  also  indorsed  a  notice  of  judgment  signed  by  such  at- 
torneys, without  giving  their  office  address,  it  was  held  that  there  was 
a  sufficient  compliance  with  the  rule  to  limit  the  time  of  appeal.  Falker 
V.  N.  Y.,  W.  S.  A  B.  R.  R.  Co.  (1885),  100  N.  Y.  86.  To  the  same 
effect,  People  ex  rel.  WalkiU  Valley  R.  R.  Co.  v.  Keator  (1885),  101  N.  Y. 
610. 

Under  the  rule  that  requires  an  indorsement  on  an  order  of  arrest,  it  is 
not  sufficient  that  the  indorsement  be  made  on  the  original  order  only  — 
it  must  be  made  on  the  copy  served  on  the  defendant.  Dent  v.  Watldns 
(Cham.,  1876),  49  How.  Pr.  275. 

By  admitting  due  and  proper  service  of  a  judgment  and  notice  of  entry 
thereof,  a  defect  in  the  notice  of  entry,  consisting  in  the  omission  of  the 
attorney  serving  it  to  subscribe  thereto  his  office  address  as  well  as  his 
name,  is  waived.  Patterson  v.  McCann  (Gen.  T.,  1886),  23  Week.  Dig. 
70. 

The  defendant  filed  a  verified  answer  signed:  *'Anna  K.  Daniel,  defend- 
ant in  person. ''  Her  office  address  or  place  of  business  was  not  added. 
Held,  such  omission  is  a  mere  irregularity  and  does  not  vitiate  the  answer 
or  its  service.  Heidenheimer  v.  Daniel  (1904),  45  Misc.  385,  90  N.  Y. 
Supp.  387.  The  omission  of  attorney's  name  and  address  is  not  fatal,  but 
may  be  corrected  by  amendment.  Hull  v.  Canandaigua  Elect.  L.  Co. 
(1900),  55  App,  Div.  419,  66  N.  Y.  Supp.  865. 

Compelling  filing  of  papers.  —  In  proceedings  supplementary  to  execu- 
tion, instituted  by  a  judgment  to  require  a  third  party  indebted  to  the 
judgment  debtor  to  submit  to  an  examination,  the  debtor  has  an  interest 
by  virtue  of  which  he  may  compel  the  judgment  creditor's  attorney  to  file 
an  order  which  he  has  procured  for  such  examination,  although,  the  judg- 
ment having  been  paid,  the  judgment  creditor  has  obtained  an  order  dis- 
continuing the  proceeding  against  the  third  person.  The  fact  that  the 
order  or  the  affidavit  on  which  it  was  granted  may  tend  to  criminate  the 
person  who  obtained  it,  is  not  a  justification  for  his  failure  to  file  the  papers. 
Sinnott  v.  First  Nat.  Bank  (1898),  34  App.  Div.  161,  54  N.  Y.  Supp. 
417. 

Papers  on  which  a  motion  is  made  should  be  filed  by  the  attorney.  It 
is  his  duty  to  file  them  without  motion  therefor,  and  the  court  will  com- 
pel him  to  do  this  upon  suggestion.  He  cannot  oppose  a  motion  to  com- 
pel him  to  file  because  it  is  sought  to  compel  the  filing  with  a  view  to  prose- 
cute him  for  perjury.    Anonymous  (1825),  5  Cow.  13. 

Costs  may  be  allowed  on  an  ex  parte  motion  to  compel  the  filing  of  a 
pleading,  where  the  party  omits  to  file  it  after  notice  requiring  him  to  file 
it.    Langbein  v.  Gross  (1873),  14  Abb.  Pr.  (N.  S.)  412. 
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Role  3.  Motion  papers  to  be  specified  in  order  and  filed;  ef- 
fect oi  failure  to  file;  entry  ot  order 

When  any  order  is  entered,  all  the  papers,  used  or  read 
on  the  motion  on  either  side,  shall  be  specified  in  the  or- 
der, and  shall  be  filed  with  the  clerk,  unless  already  on 
file  or  otherwise  ordered  by  the  court,  or  the  order  may 
be  set  aside  as  irregular,  with  costs.  The  clerk  shall  not 
enter  such  order  unless  the  motion  papers  are  filed,  and 
unless  the  order  is  signed  by  the  justice  presiding  at  the 
court  at  which  the  motion  was  heard.  When  an  opinion 
has  been  delivered  by  the  court,  it  shall  be  filed  with  the 
order  and  shall  be  considered  a  part  of  the  record  upon 
which  the  order  was  made;  and  if  the  order  does  not  state 
the  grounds  upon  which  it  was  made,  the  opinion  may  be 
considered  to  ascertain  such  grounds. 

When  the  affidavits  and  papers  upon  a  non-enumerated 
motion  are  required  by  law  or  by  the  rules  of  the  court 
to  be  filed,  and  the  order  to  be  entered  in  a  county  other 
than  that  in  which  the  motion  is  made,  the  clerk  shall 
deliver  to  the  party  prevailing  in  the  motion,  unless  the 
court  shall  otherwise  direct,  a  certified  copy  of  the  rough 
minutes,  showing  what  papers  were  used  or  read,  to- 
gether with  the  affidavits  and  papers  used  or  read  upon 
such  motion,  with  a  note  of  the  decision  thereon,  or  the 
order  directed  to  be  entered,  properly  certified.  It  shall 
be  the  duty  of  the  party  to  whom  such  papers  are  de- 
livered to  cause  the  same  to  be  filed,  and  the  proper 
order  entered  in  the  proper  county  within  ten  days  there- 
after, or  the  order  may  be  set  aside  as  irregular,  with 
costs.    (Amended  Apr.  1,  1910,  in  effect  Sept.  1,  1910.) 

Fonneriy  Rule  3,  1858;  Rule  3,  1871;  Rule  7,  1871;  Rules  4  and  7,  1874; 
Rule  3, 1877;  Rule  3,  1880;  Rule  3,  1884;  Rule  3,  1888;  Rule  3,  1896. 

Deflnitton  of  order.  —  A  direction  of  a  court  or  judge,  made,  as  pre- 
scribed in  this  act  (Code  of  Civil  Procedure),  in  an  action  or  special  pro- 
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ceeding,  must  be  in  writiiig,  unless  otherwise  spedBed  in  the  pvticaUr 
case.  Such  a  direction,  unless  it  is  contained  in  a  judgment,  is  an  ocder. 
Code  Qv.  Pro.,  §  767. 

An  order  is  a  decision  of  a  motion,  and  a  judgment,  the  deciakMi  of  a 
trial.  Roberts  v.  Morrison  (1853),  7  How.  Pr.  396.  The  dectsioii  of  a 
judge  settling  interrogatories  is  an  order.  Uline  v.  N.  Y.  C.  A  H.  R.  R.  R. 
Co.  (1879),  79  N.  Y.  175.  Every  decision  or  resolution  of  a  court  or  judge 
does  not  become  an  order  by  being  put  in  writing  when  otherwise  it  would 
not  be.    Uowaid  v.  Freeman  (1866),  6  Robt.  511. 

Eatry  of  order.  —  Order  denying  new  trial  must  be  in  writing  and  en- 
tered by  the  clerk.  These  prerequisites  are  jurisdictional.  Mass  v.  EDis 
(1887),  9  N.  Y.  St.  Rep.  512;  Coakley  v.  Mahar  (1885),  36  Hun,  157.  Every 
formal  order  must  be  entered.  Seeman  v.  Reiche  (1883),  16  Week.  Dig. 
561.  And  see  Lovatt  V.  Watson  (1885),  35  Hun,  553.  The  order  may  be 
entered  by  either  party.  Staffords  v.  Ambe  (1879),  8  Abb.  N.  C.  237.  If 
the  successful  party  does  not  enter  the  order,  the  unsuccessful  party  may 
enter  it  in  order  to  appeal  therefrom.  Feet  v.  Cowenhoven  (1861),  14 
Abb.  Pr.  56. 

It  is  the  duty  of  the  clerk  to  ent^  orders  without  any  spedal  directions 
from  the  court.  The  duty  is  merely  clerical,  and  in  no  case  will  the  omis- 
sion of  it  be  allowed  to  prejudice  the  substantial  rights  of  parties.  Matter 
of  Rhinebeck  A  Conn.  R.  R.  Co.  (1876),  8  Hun,  34.  See  also  P«>ple  v. 
Crat.  City  Bank  (1867),  35  How.  Pr.  428;  S.  C,  53  Baib.  412. 

When  order  to  take  effect  —  The  day  of  the  argument  of  the  motion 
is  the  time  from  which  the  order  is  to  run,  though  the  court  did  not  decide 
it  for  several  days  afterwards.  McKee  v.  Flaherty  (1878),  1  M<HithIy 
Law  BuD.  14. 

If  the  papers  are  indorsed  with  the  decision  of  the  court  and  handed  to 
the  cleric,  the  decision  is  considered  as  rendered  at  that  time.  People  v. 
ftnith  (1878),  13  Hun,  416. 

Where  an  order  was  dated  and  entered  on  a  late  day  of  a  term,  it  was 
held  to  relate  back  and  take  effect  as  of  the  first  day  of  the  term  on  which 
it  was  made.    May  v.  Cooper  (1881),  24  Hun,  7. 

Ffttng  stenographer's  minutes.  —  Where,  upon  a  motion  for  a  new 
trial  made  upon  the  minutes,  a  copy  of  the  stenographer's  minutes,  obtained 
by  the  moving  party  at  an  expense  of  several  hundred  dollars,  is  substituted 
for  the  judge's  minutes,  pursuant  to  section  1007  of  the  Code  of  Civil  Pro- 
cedure, it  is  not  necessary,  under  Rule  3  of  the  (jieneral  Rules  of  Praotioe, 
that  the  copy  of  the  stenographic  minutes  thus  obtained  shall  be  filed  in 
the  clerk's  office,  and  the  moving  party  is  entitled  to  have  such  copy  re- 
turned to  him.  Schlotterer  v.  Brooklyn  &  N.  Y.  F.  Co.  (1905),  102  App. 
Div.  363,  92  N.  Y.  Supp.  674. 
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Appeal  from  order.  —  An  order  granted  in  the  Supreme  Court  must  be 
filed  or  entered  with  the  clerk,  before  an  appeal  can  be  taken  on  it.  Mar- 
shall V.  Francisco  (1864),  10  How.  Pr.  147;  Gait  v.  Finch  (1862,  Gen.  T.), 
24  id.  193.  An  order  made  by  a  County  Court  must  be  reviewed  in  the 
same  manner  as  an  order  of  the  Supreme  Court,  and  an  order  of  a  county 
judge  made  out  of  court  must  be  entered  in  the  office  of  the  county  clerk 
before  it  can  be  reviewed  on  appeal.    Pool  v.  Safford  (1877),  10  Hun,  497. 

Order  to  recite  papers.  —  Exhibits  and  papers  used  on  a  motion  should 
be  specified  in  the  order.  Duclos  v.  Kelly  (1907),  122  App.  Div.  361,  106 
N.  Y.  Supp.  1085.  Under  the  above  rule,  all  papers  used  or  read  on  a  mo- 
tion, upon  either  side,  must  be  specified  in  the  order,  and  where  it  appears 
that  an  order  does  not  specify  a  paper  which  was  handed  to  the  court  upon 
the  hearing  of  a  motion,  the  Appellate  Division  will  order  a  resettlement 
of  the  order  so  that  it  may  recite  the  paper  omitted.  An  objection  by  the 
successful  party  entering  the  order  on  the  motion,  that  the  paper  was  un- 
necessary and  superfluous;  that  it  was  introduced  only  for  a  special  pur- 
pose, and  that  the  printing  of  it  on  appeal  would  be  expensive,  affords  no 
ground  for  a  denial  of  the  motion.  Farmers'  Nat.  Bank  v.  Underwood 
(1896),  12  App.  Div.  269,  42  N.  Y.  Supp.  500. 

A  party  is  entitled  to  have  recited  in  an  order  all  of  the  papers  which  he 
or  his  adversary  has  used  upon  the  motion  from  which  the  order  results, 
unless  there  be  scandalous  matter  which  the  court  is  authorized  to  strike 
out.  Deuterman  v.  Pollock  (1899),  36  App.  Div.  523,  55  N.  Y.  Supp.  829. 
A  party  is  entitled  to  have  recited  in  the  interlocutory  judgment  the  notice 
by  which  the  question  was  brought  before  the  court  and  upon  which  judg- 
ment was  entered.  Adams  v.  Bristol  (1905),  108  App.  Div.  303,  95  N.  Y. 
Supp.  628. 

The  provisions  of  the  rule  are  not  satisfied  by  a  statement  that  the  mo- 
tion was  made  on  all  the  papers  and  proceedings  in  the  action.  Hobart  v. 
Hobart  (1881),  85  N.  Y.  637. 

The  purpose  of  the  rule  is  to  avoid  confusion  and  dispute  as  to  th^  papers 
used  on  a  motion,  and  such  papers  should  be  so  definitely  specified  that 
they  can  be  easily  identified.  An  order  specifying  the  papers  by  the  use 
of  the  words  "and  on  all  the  papers  and  proceedings  herein,"  is  too  in- 
definite to  comply  with  the  rule.  Faxon  v.  Mason  (1895),  87  Hun,  139, 
33  N.  Y.  Supp.  802;  Southack  v.  Southack  (1901),  61  App.  Div.  105,  70 
N.  Y.  Supp.  234. 

Where  an  important  affidavit,  read  on  a  motion,  has  neither  been  re- 
cited in  the  order  made  on  such  motion,  nor  filed,  nor  made  part  of  the 
record,  and  a  sufficient  excuse  is  shown  therefor,  it  is  improper  to  impose 
as  a  condition  of  allowing  it  to  be  recited  in  the  order  and  filed,  thac  the 
party  seeking  such  relief  should  admit  service  upon  her  of  a  judgment  en- 
tered in  the  action.  Thousand  Island  Park  Assn.  v.  Gridley  (1898),  25 
App.  Div.  499,  49  N.  Y.  Supp.  722. 

If  the  printed  pi4)ers  upon  an  appeal  from  an  order  do  not  contain  all 
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the  papers  that  were  used  upon  the  motion,  the  defendant's  remedy  is  to 
move  in  the  court  below  for  a  resettlement  of  such  order,  and  not  by  mo- 
tion to  recall  the  case  on  appeal.  Koeppel  v.  Koeppel  (1905),  48  Miso. 
368,  96  N.  Y.  Supp.  812. 

Motions,  what  are.  —  An  application  for  an  order  is  a  motion.  Code 
Civ.  Pit).,  §  768. 

A  motion  is  to  furnish  relief  in  the  progress  of  the  action  or  proceeding 
in  which  it  is  made,  and  gen^^ly  relates  to  matters  of  procedure,  although 
it  may  be  used  to  secure  some  right  in  consequence  of  the  determination 
of  the  principal  remedy.    Matter  of  Jetter  (1879),  78  N.  Y.  601. 

Non-enumerated  motions,  what  are;  how  noticed.  See  Rules  38  and 
21,  post. 

Motions,  where  made.  —  An  application  or  motion  must  be  made  to  a 
court,  or  to  a  judge  or  justice  thereof.  When  the  defendants  have  made 
default  in  appearing  in  an  action  or  proceeding,  any  application  or  motion 
therdn  may  be  made  to  the  court  or  to  a  judge  or  justice  thereof  out  of 
court.  Where  any  of  the  defendants  in  an  action  or  proceeding  have  ap- 
peared, all  motions  or  applications  thereafter  made  in  such  action  or  pro- 
ceeding, must  be  made  to  the  court,  unless  such  defendants  consent  to  the 
making  of  such  motion  or  application  to  a  judge  or  justice  out  of  court. 
Code  Civ.  Pro.,  §  768,  as  amended  by  L.  1900,  ch.  147.  See  also  Code  Qv. 
Pro.,  §  769.  In  New  York  city.  Id.,  §  770.  Transfer  of  motion  from  one 
judge  to  another.    Id.,  §  771. 

The  practice  of  moving  before  one  judge  at  Special  Term  to  declare  void 
an  order  of  another  judge  at  Special  Term  should  not  be  countenanced. 
Piatt  V.  N.  Y.  &  Sea  Beach  Ry.  Co.  (1902),  170  N.  Y.  451. 

Ordev  may  be  made  by  any  judge  of  the  Supreme  Court,  out  of  court, 
in  any  part  of  the  state  ''or  except  to  stay  proceedings  after  verdict,  r^wrt 
or  decision,  by  a  justice  of  the  Supreme  Court,  or  by  the  county  judge 
where  the  action  is  triable,  or  in  which  the  attorney  for  the  applicant  re- 
sides.'' An  order  granting  a  provisional  remedy  is  vacated  in  the  manner 
prescribed  by  law  or  by  the  judge  making  it.    Code  Civ.  Pro.,  §  772. 

Review  of  order  made  by  judge  of  another  court.   Code  Civ.  Pro.,  §  774. 

Stay  of  proceedings  not  to  exceed  twenty  days.    Code  Civ.  Ptt>.,  §  776. 

Subsequent  application  for  order,  after  denial  of  prior  application. 
Code  Civ.  Pro.,  §  776.  For  a  judgment.  Id.,  §  777.  Penalty  for  violation. 
Id.,  §  778. 

Costs  of  motion,  how  collected.    Code  Civ.  Pro.,  §  779. 
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Rule  4.  Bonds  and  undertakings  to  be  filed;  petition  and 
affidavit  in  proceedings  for  injunction;  attachment,  order  of 
arresti  etc. 

Except  where  otherwise  expressly  provided  by  law,  it 
shall  be  the  duty  of  the  attorney  of  the  party  required 
to  give  a  bond  or  undertaking  to  forthwith  file  the  same 
with  the  proper  clerk;  and  in  case  such  bonds  and  under- 
takings shall  not  be  so  filed,  any  party  to  the  action  or 
special  proceeding,  or  other  persons  interested,  shall  be 
at  liberty  to  move  the  coiu*t  to  vacate  the  proceedings  or 
order  as  if  no  bond  or  undertaking  had  been  given.  It 
shall  also  be  the  duty  of  the  attorney  to  file  the  petition 
or  affidavit  upon  which  an  injunction,  attachment,  order 
of  arrest,  or  writ  has  been  granted  within  ten  days  after 
the  same  shall  have  been  served.  In  case  of  a  failure  so 
to  file  such  petition  or  affidavit,  the  opposing  party  may 
move  to  vacate  the  order,  warrant  or  writ,  and  the  same 
shall  be  vacated  by  the  court  or  judge  granting  the  same, 
unless  for  proper  cause  shown  time  to  file  the  same  shall 
be  extended. 

Formerly  Rule  4,  1858,  1871,  1877,  1880,  1884,  1888,  1896,  and  Rule  6, 
1874. 

Bonds  or  undertakiiigs  to  be  filed.  —  A  bond  or  undertaking,  required 
to  be  given  by  this  act,  must  be  filed  with  the  clerk  of  the  court;  except 
where,  in  a  special  case,  a  different  disposition  thereof  is  directed  by  the 
court,  or  prescribed  in  this  act.    Code  Civ.  Pro.,  §  816. 

Where  there  is  an  omission  to  file  the  undertaking  through  inadvertence, 
the  court  may  relieve  the  party  in  default  with  or  without  terms.  Le^g- 
weU  V.  Chave  (1860),  19  How.  Pr.  54. 

Undertaldiig  on  appeal.  —  An  undertaking  given  as  prescribed  in  this 
chapter,  must  be  filed  with  the  clerk,  with  whom  the  judgment  or  order 
appealed  from  is  entered,  except  that  upon  an  appeal  to  the  Court  of  Ap- 
peals the  imdertaking  must  be  filed  with  the  clerk  of  the  court  wherein  the 
original  judgment  or  order  was  entered.  Code  Civ.  Pro.,  §  1307.  An  im- 
dertaking on  appeal  is  not  effectual  until  filed.  Webster  v.  Stevens  (1856), 
3  Abb.  Pr.  227. 
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An  undertaking  to  stay  proceedings  pending  appeal,  must  be  filed  and 
served  with  the  notice  of  appeal,  and  not  afterwards.  If  such  an  under- 
taking be  filed  and  served  after  the  appeal  has  been  perfected  by  service 
of  the  notice  of  appeal,  it  will  be  of  no  force,  and  the  proceeding  will  not 
be  stayed.  New  York  Cent.  Ins.  Co.  v.  Nat.  Protective  Co.  (1854),  10 
How.  Pr.  344. 

Security  for  costs;  undertaking  to  be  filed.    Code  Civ.  Pro.,  §  3272. 

Appeal  from  Surrogate's  Court.  —  Undertakings  on  appeals  from  de- 
crees of  surrogates  must  be  filed  in  the  surrogate's  oflSce.  Code  Civ.  Pro., 
§2581. 

Administrator's  bonds  are  to  be  filed  with  the  surrogate.  Code  Civ. 
Pro.,  §  2667. 

Action  or  undertaking  on  file.  —  Where  the  undertaking  given  on  an 
appeal  has  become  forfeited  by  the  affirmance  and  non-payment  of  the 
judgment  appealed  from,  an  action  may  be  brought  on  the  undertaking 
without  first  obtaining  leave  to  prosecute.  Although  the  undertaking  be 
filed  with  the  cleric  of  the  court  pursuant  to  the  statute,  yet  it  is  the  prop- 
erty of  the  respondent,  and  he  may  enforce  it  without  taking  it  from  the 
files  of  the  court.  New  York  Cent.  Ins.  Co.  v.  Nat.  Protective  Ins.  Co. 
(1854),  10  How.  Pr.  344. 

Canceling  undertaking  on  file.  —  The  canceling  of  an  undertaking  on 
file  in  the  court  is  of  doubtful  propriety.  It  certainly  ought  not  to  be 
done  where  there  are  other  persons  interested  besides  those  who  consent 
to  the  order  of  cancellation.  Dry  Dock,  etc.,  R.  R.  Co.  v.  Cunningham 
(1873),  45  How.  Pr.  458.  See  also  Cunningham  v.  White  (1873),  46  How. 
Pr.  486. 

Order  of  arrest;  filing  papers.  —  ''  The  papers  on  which  the  order  waa 
granted,  with  the  undertaking,  if  any,  must  be  filed  with  the  order  of 
arrest,  or  a  certified  copy  thereof,  at  the  time  prescribed  for  filing  the  same, 
in  section  590  of  this  act.    Code  Civ.  Pro.,  §  562,  last  sentence. 

Within  ten  days  after  the  defendant  is  arrested,  if  he  does  not  give  bail, 
or  if  he  gives  bail,  within  ten  days  after  the  justification  of  the  bail,  the 
sheriff  must  file  with  the  clerk  the  order  of  arrest,  or,  where  it  was  granted 
by  the  court,  the  certified  copy  thereof,  delivered  to  him,  with  his  return 
thereupon  indorsed,  the  papers  upon  which  the  order  of  arrest  was  granted, 
and  the  undertaking  given  on  the  part  of  the  plaintiff.  Where  an  order  of 
arrest,  directing  the  arrest  of  two  or  more  defendants,  has  been  executed  as 
to  one  or  more,  but  not  as  to  all  of  them,  the  sheriff  may  file  a  copy  of  the 
order  of  arrest,  instead  of  the  original.    Code  Civ.  Pro.,  §  590. 
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Where  a  motion  is  made  to  set  aside  the  order  of  arrest  for  failure  to  file 
the  undertaking,  it  must  specify  the  irregularity.  The  court  will,  upon 
such  a  motion,  permit  the  undertaking  to  be  filed  nunc  pro  tunc.  Diecker- 
hoflF  V.  Ahlbom  (1878),  2  Abb.  N.  C.  372. 

Warrant  oi  attachment;  affidavits  to  be  filed.  — The  plaintiff  procur- 
ing the  warrant  must,  within  ten  days  after  the  granting  thereof,  cause  the 
affidavits,  upon  which  it  is  granted,  to  be  filed  in  the  office  of  the  clerk. 
Code  Civ.  Pro.,  {  639. 

The  neglect  of  the  plaintiffs  to  file  the  affidavits  on  which  the  warrant 
is  granted,  within  ten  days,  as  required,  does  not  affect  the  validity  of  the 
warrant.  Lewis  v.  Douglas  (1880),  53  Hun,  587,  6  N.  Y.  Supp.  888;  Brash 
v.  Wielarsky  (1868),  36  How.  Pr.  253;  Woodward  v.  Steams  (1871),  10 
Abb.  Pr.  (N.  8.)  395. 


Rule  6.  Justification  of  sureties;  acknowledgment  of  bonds; 
attorney  not  to  be  surety 

Whenever  a  justice  or  other  officer  approves  of  the 
security  to  be  given  in  any  case,  or  reports  upon  its  suffi- 
ciency, it  shall  be  his  duty  to  require  personal  sureties  to 
justify,  or,  if  the  security  offered  is  by  way  of  mortgage 
on  real  estate,  to  require  proof  of  the  value  of  such  real 
estate.  And  all  bonds  and  undertakings,  and  other  se- 
curities in  writing,  shall  be  duly  proved  or  acknowledged 
in  like  manner  as  deeds  of  real  estate,  before  the  same 
shall  be  received  or  filed. 

In  no  case  shall  an  attorney  or  counselor  be  surety  on 
any  undertakmg  or  bond  required  by  law,  or  by  these 
rules,  or  by  any  order  of  a  court  or  judge,  in  any  action 
or  proceeding,  or  be  bail  in  any  civil  or  criminal  ca^,  or 
proceeding. 

Formerly  Rules  5,  6, 1858;  Ruies.8,  9,  1871;  Rules  8,  9,  1874;  Rule  5, 
1877;  Rule  5,  1880;  Rule  5,  1884;  Rule  5,  1888;  Rule  5,  1896. 

Juatiicatton  oi  sureties.  —  The  following  sections  of  the  Code  of  Civil 
Procedure  are  applicable  to  justification  of  sureties  on  bail  bonds  given  to 
discharge  a  defendant  from  arrest  in  a  civil  action : 

1 578.  Within  ten  days  after  the  receipt  of  the  notice,  the  sheriff  or  the 
defendant  may  serve  upon  the  plaintiff's  attorney,  notice  of  the  justification 
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of  the  same  or  other  bail,  specifying  the  place  of  residence  and  occupation 
of  each  of  the  latter,  before  a  judge  of  the  court,  or  a  county  judge,  at  a 
specified  time  and  place;  the  time  to  be  not  less  than  five  nor  more  than 
ten  days  thereafter,  and  the  place  to  be  within  the  county  where  one  of  the 
bail  resides,  or  where  the  defendant  was  arrested.  If  other  bail  are  given, 
a  new  undertaking  must  be  executed,  as  prescribed  in  section  five  hundred 
and  seventy-five  of  this  act. 

§  579.  The  qualifications  of  bail  are  as  follows: 

1.  Each  of  them  must  be  a  resident  of,  and  a  householder  or  freeholder 
within  the  state. 

2.  Each  of  them  must  be  worth  the  sum  specified  in  the  order  of  arrest, 
exclusive  of  property  exempt  from  execution;  but  the  judge,  on  justifica- 
tion, may  allow  more  than  two  bail  to  justify,  severally,  in  sums  less  than 
that  specified  in  the  order,  if  the  whole  justification  is  equivalent  to  that 
of  two  suflScient  bail. 

§  580.  For  the  purpose  of  justification,  each  of  the  bail  must  attend  be- 
fore the  judge,  at  the  time  and  place  mentioned  in  the  notice,  and  be  ex- 
amined on  oath,  on  the  part  of  the  plaintiff,  touching  his  sufficiency,  in 
such  manner  as  the  judge,  in  his  discretion,  thinks  proper.  The  judge  may, 
in  his  discretion,  adjourn  the  examination  from  day  to  day,  untH  it  is  com- 
pleted; but  such  an  adjournment  must  always  be  to  the  next  judicial  day, 
unless  by  consent  of  parties.  If  required  by  the  plaintiff's  attorney,  the 
examination  must  be  reduced  to  writing,  and  subscribed  by  the  bail. 

Although  the  failure  of  sureties  on  an  undertaking  on  appeal  to  justify 
when  their  sufficiency  has  been  excepted  to,  discharges  them,  no  authority 
is  given  the  court  to  vacate  the  undertaking;  its  validity  must  be  deter- 
mined in  an  action  brought  thereon.  Riddle  v.  MacFadden  (1908),  60 
Misc.  569,  112  N.  Y.  Supp.  498. 

If  sureties  do  not  justify  at  the  time  noticed,  further  time  may  be  al- 
lowed on  good  cause  shown,  but  a  new  notice  is  required.  Bums  v.  Rob- 
bins  (1848),  1  Code  R.  62.  Where  leave  to  except  after  the  time  has  ex- 
pired is  granted,  terms  may  be  imposed.  Zinn  v.  Ritterman  (1868),  5 
Robt.  618. 

Undertakings  on  appeal.  —  Section  1335  of  the  Code  of  Civil  Procedure 
is  as  follows: 

§  1335.  It  is  not  necessary  that  the  undertaking  shoidd  be  approved; 
but  attorney  for  the  respondent  may,  within  ten  days  after  the  service 
of  a  copy  of  the  undertaking  with  notice  of  the  filing  thereof,  serve  upon 
the  attorney  for  the  appellant,  a  written  notice  that  he  excepts  to  the  suffi- 
ciency of  the  sureties.  Within  ten  days  thereafter,  the  sureties,  or  other 
sureties  in  a  new  undertaking  to  the  same  effect,  must  justify  before  the 
court  below,  or  a  judge  thereof,  or  a  referee  appointed  by  the  same,  or  a 
county  judge.  At  least  five  days'  notice  of  the  justification  must  be  given. 
A  referee  may  be  appointed  upon  the  motion  of  either  party,  or  upon  the 
court's  own  motion  to  take  the  justification  of  such  sureties  and  to  report 
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the  evidence  upon  the  same  to  the  court  or  judge  with  his  opinion.  The 
court  may  further  direct  that  either  party  shall  pay  the  expenses  of  such 
reference.  If  the  court  or  judge  finds  the  sureties  sufficient  he  must  indorse 
his  allowance  of  them  upon  the  undertakingi  or  a  copy  thereof,  and  a  notice 
of  the  allowance  must  be  served  upon  the  attorney  for  the  exceptant. 
The  effect  of  a  failure  so  to  justify  and  procure  an  allowance,  is  the  same  as 
if  the  undertaking  had  not  been  given.  The  court  shall  also  have  power, 
in  case  it  shall  be  made  to  appear  to  its  satisfaction,  upon  motion,  that  the 
exception  was  taken  imnecessarily  or  for  purposes  of  vexation  or  delay,  to 
set  the  same  aside  and  approve  the  undertaking. 

This  section  makes  sections  578,  579  and  580  of  the  Code  of  Civil  Pro- 
cedure applicable  to  the  justification  of  sureties,  and  the  party  who  pro- 
duces the  sureties  names  the  time,  place  and  officer  for  the  justification. 
Wheeler  v.  Millar  (1881),  61  How.  Pr.  396. 

The  provision  as  to  justification  is  for  the  benefit  of  the  respondent,  and 
if  sureties,  after  being  excepted  to,  refuse  and  fail  to  justify,  they  are  dis- 
charged from  liability  on  the  undertaking.  Manning  v.  Gould  (1882),  90 
N.  Y.  476. 

Undertakiiigs  of  civil  prisoners,  on  being  admitted  to  jail  liberties,  are 
subject  to  sections  578-580  of  the  Code,  relating  to  the  justification  of  the 
sureties  on  such  undertakings.    Code  Civ.  Pro.,  §  150. 

Form  of  bond  or  undertaking;  affidavit  of  sureties;  approval  by  court 
or  judge.  —  Section  812  of  the  Code  of  Civil  Procedure  is  as  follows: 

§  812.  A  bond  or  undertaking,  executed  by  a  surety  or  sureties,  as  pre- 
scribed in  this  act,  must,  where  two  or  more  persons  execute  it,  be  joint  and 
several  in  form;  and,  except  when  executed  by  a  fidelity  or  surety  company, 
or  when  otherwise  expressly  prescribed  by  law,  it  must  be  accompanied  with 
the  affidavit  of  each  surety,  subjoined  thereto,  to  the  effect  that  he  is  a 
resident  of  and  a  householder  or  a  freeholder  within  the  state,  and  is  worth 
the  penalty  of  the  bond,  or  twice  the  sum  specified  in  the  undertaking,  over 
all  the  debts  and  liabilities  which  he  owes  or  has  incurred,  and  exclusive 
of  property  exempt  by  law  from  levy  and  sale  under  an  execution.  A  bond 
or  undertaking  given  by  a  party  without  a  surety  must  be  accompanied 
by  his  affidavit  to  the  same  effect.  The  bond  or  imdertaking,  except  as 
otherwise  expressly  prescribed  by  law,  must  be  approved  by  the  court  be- 
fore which  the  proceeding  is  taken,  or  a  judge  thereof,  or  the  judge  before 
whom  the  proceeding  is  taken.  The  approval  must  be  indorsed  upon  the 
bond  or  undertaking.  The  surety  or  sureties,  or  the  representatives  of 
any  surety  or  sureties,  upon  the  boncl  heretofore  or  hereafter  executed,  of 
any  trustee,  committee,  guardian,  assignee,  receiver,  executor,  adminis- 
trator or  other  fiduciary,  shall  be  entitled  as  a  matter  of  right  to  be,  and 
shall  be,  discharged  from  liability  as  hereinafter  provided,  and  to  that  end 
may  on  notice  to  the  principal  named  in  such  bond  apply  to  the  court  that 
accepted  such  bond  or  to  the  court  of  which  the  judge  that  accepted  such 
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bond  was  a  member  or  to  any  judge  thereof,  praying  to  be  relieved  from 
liability  as  such  surety  or  sureties  for  the  act  or  omission  of  such  principal 
occurring  after  the  date  of  the  order  relieving  such  surety  or  sureiies  here- 
inafter provided  for  and  that  such  principal  be  required  to  account  and 
give  new  sureties.  Such  notice  of  such  application  may  be  served  <m  said 
principal  personally  within  or  without  the  state,  or,  not  less  than  five  days 
prior  to  the  date  on  which  such  application  is  to  be  made,  unless  it  satis- 
factorily appears  to  the  court,  or  a  judge  thereof,  that  personal  notice  can- 
not be  given  with  due  diligence  within  the  state,  in  which  case  notice  may 
be  given  in  such  manner  as  the  court  or  a  judge  thereof  directs.  Pending 
the  hearing  of  such  application  the  court  or  judge  may  restrain  sudi  prin- 
cipal from  acting  except  to  preserve  the  trust  estate  imtil  further  (nder. 
Upon  the  hearing  of  such  application  if  the  principal  does  not  file  a  new 
bond  in  the  usual  form  to  the  satisfaction  of  the  court  or  judge  the  court  or 
judge  must  make  an  order  requiring  the  principal  to  file  a  new  bond  within 
such  reasonable  time  not  exceeding  five  days  as  the  court  or  judge  in  such 
order  fixes.  If  such  new  bond  shall  be  filed  upon  such  hearing  or  within 
the  time  fixed  by  said  order  the  court  or  judge  must  thereupon  make  a 
decree  or  order  requiring  the  principal  to  account  for  all  his  acts  and  pro- 
ceedings to  and  including  the  date  of  such  order  and  to  file  such  account 
within  a  time  fixed,  not  exceeding  twenty  dajrs,  and  releasing  the  surety 
or  sureties  making  such  application  from  liability  upon  the  bond  for  any 
act  or  default  of  the  principal  subsequent  to  the  date  of  such  decree  or 
order.  If  the  principal  fail  so  to  file  such  new  bond  within  the  time  speci- 
fied, a  decree  or  order  must  be  made  revoking  the  appointment  of  such  prin- 
cipal or  removing  him  and  requiring  him  to  so  account  and  file  such  ac- 
ooimt  within  twenty  days.  If  the  principal  fail  to  file  his  account  as  in 
this  section  provided  such  surety  or  sureties,  or  representatives  thereof, 
may  make  and  file  such  account  with  like  force  and  effect  as  though  made 
and  filed  by  such  principal,  and  upon  the  settlement  thereof  credit  shall  be 
given  for  all  commissions,  costs,  disbursements,  and  allowances  to  which  the 
principal  would  be  entitled  were  he  accounting,  and  allowance  shall  be 
made  to  such  surety  or  sureties  or  representative  for  the  expense  incurred 
in  so  filing  such  account  and  procuring  the  settlement  thereof.  And  after 
the  filing  of  an  account  as  required,  or  permitted,  in  this  section  the  court 
or  judge  must  upon  the  petition  of  the  principal  or  surety  or  sureties  or 
the  representatives  of  any  such  surety  or  sureties,  issue  an  order  requiring 
all  persons  interested  in  the  estate  or  trust  funds  to  attend  a  settlement  of 
such  account  at  a  time  and  place  therein  specified  and  upon  the  trust  fund 
or  estate  being  found  or  made  good  and  paid  over  or  properly  secured,  the 
surety  or  sureties  shall  be  dischaiged  from  any  and  all  further  liability  and 
the  court  or  judge  shall  settle,  determine  and  enforce  the  rights  and  lia- 
biliti^)  of  all  parties  to  the  proceedings  in  like  manner  and  to  the  same 
extent  as  in  actions  for  an  accounting  in  the  Supreme  Court.  And  upon 
demand  made  in  writing  by  the  principal  such  surety  or  sureties,  or  repre- 
sentatives thereof,  shall  return  any  compensation  that  has  been  paid  for 
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the  unexpired  portion  of  such  suretyship.    (As  amended  by  L.  1809,  oh. 
726,  and  L.  1901,  ch.  524.) 

When  several  sureties  may  justify,  each  in  a  smaller  sum.  —  Section  813 
of  the  Code  of  Civil  Procedure  is  as  follows: 

§  813.  But  where  the  penalty  of  the  bond,  or  twice  the  sum  specified  in 
the  undertaking  is  five  thousand  dollars  or  upwards,  the  court  or  judge 
may,  in  its  or  his  discretion,  allow  the  sum  in  which  a  surety  is  required 
to  justify  to  be  made  up  by  the  justification  of  two  or  more  sureties  each 
in  a  smaller  sum.  But  in  that  case  a  surety  cannot  justify,  in  a  ,sum  less 
than  five  thousand  dollars,  and  when  two  or  more  sureties  are  required  by 
law  to  justify,  the  same  person  cannot  so  contribute  to  make  up  the  sum 
for  more  than  one  of  them.  It  shall  be  lawful  for  any  party  of  whom  a 
bond  or  imdertaking  is  required  to  agree  with  his  sureties  for  the  deposit 
of  any  or  all  mone3rs  for  which  such  sureties  are  or  may  be  held  respon- 
sible with  a  trust  company  authorized  by  law  to  receive  deposits,  if  such 
deposit  is  otherwise  proper,  and  for  the  sake-keeping  of  any  or  all  other 
depositable  assets  for  which  such  sureties  may  he  held  responsible,  with  a 
safe-deposit  company  authorized  by  law  to  do  business  as  such,  in  such  a 
manner  as  to  prevent  the  withdrawal  of  such  moneys  and  assets  or  any 
part  thereof,  except  with  the  written  consent  of  such  siu^ties,  or  an  order 
of  the  court  made  on  such  notice  to  them,  as  it  may  direct.  (As  amended 
by  L.  1894,  ch.  200.) 

Effect  of  faflure  to  justify.  —  If  sureties  fail  to  justify,  after  being  ex- 
cepted to,  the  bond  is  of  no  effect,  and  the  sureties  are  discharged.  Man- 
nmg  V.  Gould  (1882),  90  N.  Y.  476. 

Where  the  imdertaking  is  in  due  form,  the  fact  that  the  sureties  failed 
to  justify  to  double  the  amount  of  the  judgment,  and  to  double  the  $500 
limited  for  costs  and  damages,  does  not  invalidate  the  undertaking.  Hill 
V.  Burke  (1876),  62  N.  Y.  111. 

False  justification.  —  One  who  offers  himself  as  a  surety,  knowing  him- 
self to  be  insolvent  and  with  no  expectation  of  paying  the  liability  thus 
incurred,  is  guilty  of  a  fraud  on  the  court  and  may  be  fined  in  the  amount 
of  the  judgment  for  contempt,  and  the  pa)rment  thereof  may  be  enforced 
by  imprisonment.  Nathans  v.  Hope  (1884),  5  Civ.  Pro.  R.  401;  Stephen- 
son V.  Hanson  (1884),  6  id.  43.  But  the  contrary  was  held  in  Simon  v. 
Aldine  Pub.  Co.  (City  Ct.,  N.  Y.,  1886),  11  Civ.  Pro.  R.  261.  At  common 
law  a  person  not  a  party  to  an  action  and  not  representing  a  party  as  an 
agent  or  attorney,  could  not  be  punished  as  for  a  contempt  for  perjury 
committed  in  such  action;  therefore,  the  perjury  of  one  who  falsely  jus- 
tifies as  a  surety  on  an  undertaking  on  appeal  is  not  a  contempt  and  can- 
not be  pimished  as  such.  Norwood  v.  Ray  Mfg.  Co.  (Sup.  Ct.,  Sp.  T., 
1886),  11  av.  Pro.  R.  273. 
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•Notice  of  justification.  —  Where  a  notice  of  justification  was  duly 
served,  and  the  plaintiff  not  appearing,  the  bail  was  approved  by  default, 
it  was  held  that  the  court  had  no  power  to  open  the  default.  Lewis  v. 
Stevens  (1883),  93  N.  Y.  57. 

Acceptance  of  surety  without  justification.  —  On  appeal  to  the  Court 
of  Appeals,  an  undertaking  was  given  with  two  sureties,  to  whose  suffi- 
ciency the  plaintiff  excepted;  upon  examination  one  of  them  was  approved, 
and  the  other,  not  being  considered  sufficient,  an  adjournment  was  had 
to  give  the  defendant  time  to  give  additional  surety.  Subsequently  it 
was  agreed  by  the  attorneys  of  the  respective  parties  that  both  the  sure- 
ties should  be  accepted,  defendant's  attorney  promising  to  have  it  so 
marked  on  the  undertaking  by  the  court;  which,  however,  was  never  done, 
although  the  appeal  was  taken  as  though  it  had  been.  Li  an  action  brought 
on  the  undertaking,  it  was  claimed  that  it  could  not  be  maintained  be- 
cause the  approval  of  the  sureties  had  never  been  indorsed  on  the  under- 
taking. It  was  held  that  the  objection  could  not  be  sustained  because  the 
consent  in  writing  by  the  plaintiff's  attorney,  to  accept  the  surety  first 
objected  to,  was  a  waiver  of  the  justification  and  no  indorsement  was 
necessary.    Gopsill  v.  Decker  (1875),  4  Hun,  625. 

Attorneys  as  sureties.  —  The  provisions  of  this  rule  preventing  an  at- 
torney from  becoming  surety  do  not  apply  to  one  who  has  relinquished 
the  practice  of  law.  Stringham  v.  Stewart  (1886,  Sp.  T.),  8  Civ.  Pro.  R. 
120;  Evans  v.  Harris  (1881),  47  N.  Y.  Super.  366. 

An  undertaking  given  by  a  non-resident  plaintiff  as  security  for  costs  is 
valid,  notwithstanding  one  of  the  sureties  thereon  was  the  plaintiff's  at- 
torney. Where  the  bond  has  not  been  rejected  on  that  account,  the  only 
remedy  of  the  defendant  upon  succeeding  in  the  action  as  against  the  at- 
torney is  upon  the  undertaking.  An  undertaking  is  not  void  because 
signed  by  an  attorney  as  surety.  Hubbard  v.  Gicquel  (City  Ct.,  N.  Y. 
1888),  14  Civ.  Pro.  R.  15. 

Affidavit  of  sureties.  —  The  affidavits  of  justification  of  sureties  on  an 
undertaking  given  to  dischaige  an  attachment,  are  affidavits  made  in  the 
action  and,  if  made  before  the  attorney  for  the  defendant,  the  undertaking 
will  not  be  approved  or  the  dischaige  granted.  Bliss  v.  Molter  (Sup.  Ct., 
Sp.  T.,  1879),  58  How.  Pr.  112. 

The  affidavits  of  justification  should  be  annexed  to  and  ffied  with  the 
undertaking.    Van  Wezel  v.  Van  Wezel  (1831),  3  Paige,  38. 

Rule  6.  Return  of  sheriff  or  other  officer,  how  compelled 

At  any  time  after  the  day  when  it  is  the  duty  of  the 
sheriff,  or  other  officer,  to  return,  deliver,  or  file  any 
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process  or  other  paper,  by  the  provisions  of  the  Code  of 
Civil  Procediire,  pv  by  these  rules  of  the  courts,  any  party 
entitled  to  have  such  act  done,  except  where  otherwise 
provided  by  law,  may  serve  on  the  officer  a  notice  to  re- 
turn, deliver,  or  file  such  process,  or  other  paper,  as  the 
case  may  be,  within  ten  days,  or  show  cause,  at  a  Special 
Term  to  be  designated  in  said  notice,  why  an  attachment 
should  not  issue  against  him. 

Formerly  Rule  8, 1858;  Rule  10, 1871;  Rule  10, 1874;  Rule  6, 1877;  Rule 
6, 1880;  Rule  6, 1884;  Rule  6, 1888;  Rule  6, 1896. 

Neglect  to  return  a  contempt  —  A  court  of  record  may  punish  for  con- 
tempt, a  sheriff  or  ''other  person  in  any  manner  duly  selected  or  appointed 
to  perform  a  judicial  or  ministerial  service,  for  a  misbehavior  in  his  office 
or  trust,  or  for  a  willful  neglect  or  violation  of  duty  therein;  or  for  dis- 
obedience to  a  lawful  mandate  of  the  court,  or  of  a  judge  thereof,  or  of 
an  office  authorized  to  perform  the  duties  of  such  a  judge."  Judiciary 
Law,  §  753,  subd.  1. 

Return  oi  writ  or  other  process.  —  Section  23  of  the  Code  of  Civil  Pro- 
cedure is  as  follows: 

§  23.  A  writ  or  other  process,  issued  out  of  a  court  of  record^  must  be 
tested,  except  where  it  is  otherwise  specially  prescribed  by  law,  in  the  name 
of  a  judge  of  the  court,  on  any  day;  must  be  returnable  within  the  time 
prescribed  by  law;  or,  if  no  time  is  prescribed  by  law,  within  the  time  fixed 
by  the  court,  and  therein  specified  for  that  purpose;  and,  when  returnable, 
must,  together  with  the  return  thereto,  be  filed  with  the  clerk,  unless  other- 
wise specially  prescribed  by  law. 

Amendment  of  returns.  —  The  following  section  of  the  Code  of  Civil 
Procedure  permits  the  correction  of  a  return: 

§  725.  A  court,  to  which  a  return  is  made  by  a  sheriff  or  other  officer, 
or  by  a  subordinate  court  or  other  tribunal,  may,  in  its  discretion,  direct 
the  return  to  be  amended,  in  matter  of  form,  either  before  or  after  judg- 
ment. 

Although  a  sheriff  returns  an  execution  satisfied,  his  return  may  be 
amended  to  show  that  he  received  only  part  of  the  debt.  Todd  v.  Botch- 
ford  (1881),  86  N.  Y.  517.  A  sheriff's  return  may  be  amended  nunc  pro 
tunc  by  the  court.  Biunham  v.  Brennan  (1896),  42  N.  Y.  Supp.  49,  re- 
versed on  other  groimds,  75  N.  Y.  597.  So  also  may  a  constable.  Snyder 
V.  Schram  (1880),  59  How.  Pr.  404. 

Sheriff  may  return  process  by  mail.  —  A  mandate  directed  and  detiv- 
ered  to  a  sheriff  may  be  returned  by  depositing  the  same  in  the  post  office, 
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properly  inclosed  in  a  postpaid  wrapper,  addressed  to  the  derk,  at  the 
place  where  his  office  is  situated;  unless  the  officer,  making  the  return 
in  the  name  of  the  sheriff,  resides  in  the  place  where  the  cleric's  office  is 
situated.    Code  Civ.  Pro.,  §  102. 

Actions  against  sheriff  for  failure  to  return  or  for  false  return.  —  If  a 
sheriff  returns  an  execution  satisfied,  he  may  be  proceeded  against  by  ac- 
tion or  attachment.    Hatfield  v.  Hatfield  (1888),  15  N.  Y.  St.  Rep.  788. 

A  sheriff  is  not  bound  to  levy  upon  property  in  the  possession  of  the 
defendant,  but  claimed  by  a  third  party,  although  the  plaintiff  offers  to 
indemnify  him,  if  he  acts  in  good  faith  and  shows  that  the  property  did 
not  belong  to  the  defendant.  And  for  a  failure  to  return  an  execution,  a 
sheriff  is  liable  only  for  the  damages  actually  sustained  and  not  for  the 
full  amount  of  the  execution.    Dolson  v.  Saxton  (1877),  11  Hun,  565. 

The  return  by  a  sheriff  to  an  execution  against  the  person,  of  "not  found," 
subjects  the  bail  of  the  defendant  to  an  action  on  his  undertaking  and  is 
conclusive  on  him.  If  the  return  is  false,  the  bail  has  right  of  action  against 
th^  sheriff  for  damages  sustained  by  reason  thereof.  Cosine  v.  Walter 
(1873),  65  N.  Y.  304. 

When  a  sheriff  is  sued  for  a  false  return,  an  answer  that  he  had  prior 
executions  is  no  defense,  unless  he  shows  how  this  rendered  the  plaintiff's 
execution  fruitless.    Johnson  v.  Reilly  (1880),  59  How.  Pr.  354. 

In  an  action  against  a  sheriff  for  failure  to  return  an  execution,  it  may 
be  proved  in  mitigation  of  damages,  that  prior  to  the  return  day  the  plain- 
tiff's interest  in  the  judgment  was  levied  on  under  an  attachment  and  was 
liable  to  be  applied  thereon.    Wehle  v.  Connor  (1877),  69  N.  Y.  546. 

In  an  action  against  a  sheriff  for  not  collecting  and  returning  an  execu- 
tion, the  plaintiff  must  prove  a  valid  judgment  upon  which  the  execution 
was  issued;  but  the  sheriff  cannot  take  advantage  of  an  irregularity  which 
renders  it  vddable,  but  not  void.  Forsjrth  v.  Campbell  (1878),  15  Hun, 
235. 

A  sheriff  is  bound  to  return  an  execution  according  to  the  requisition  of 
the  statute,  at  his  peril;  in  default,  he  is  liable  to  an  attachment  or  an 
action  at  the  election  of  the  party  aggrieved;  and  in  all  cases  the  onus  is 
on  the  sheriff  to  excuse  his  default.  Wilson  v.  Wright  (1854,  Sp.  T.,  Sup. 
Ct.),  9  How.  Pr.  459. 

In  an  action  by  the  plaintiff  on  an  execution,  against  a  sheriff  for  the 
moneys  collected  on  it,  the  return  is  conclusive  as  to  the  amount,  and  al- 
thou^  made  by  a  deputy  of  the  sheriff,  it  cannot  be  impeached  by  him. 
Sheldon  v.  Payne  (1852),  7  N.  Y.  453. 

After  the  commencement  of  an  action  against  a  sheriff  for  failure  to  re- 
turn an  execution,  he  returned  the  same  indorsed  nulla  bona.  It  was  held 
that  as  the  return  was  made  by  a  public  officer  of  an  official  act  he  was 
bound  to  make,  it  was  evidence  in  favor  of  the  officer  making  it;  that  its 
admissibility  was  not  affected  by  the  fact  that  it  was  made  after  the  com- 
mencement of  the  action,  and  that  as  the  plaintiff  did  not  contradict  the 
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relum,  he  was  entitled  to  reoover  only  nominal  damages.    Bechstein  v. 
Sammis  (1877),  10  Hun,  585. 

An  officer  to  whom  an  execution  is  delivered  who  extends  the  judgm^t 
debtor's  time  for  payment  of  the  judgment  debt  beyond  the  time  fixed  for 
the  return  of  the  execution,  and,  without  consultation  with  the  judgm^it 
creditor  or  her  attorney,  procures  the  renewal  of  the  execution,  is  liable 
for  damages  sustained  by  the  subsequent  disappearance  of  the  judgment 
debtor.    McGuire  v.  Bauseher  (1900),  52  App.  Div.  276,  65  N.  Y.  Supp. 


When  sheriff  is  excused  from  making  return.  —  An  order  staying  pro- 
ceedings on  an  execution  exonerates  the  sheriff  during  its  continuance, 
and  he  cannot  be  compelled  to  make  a  return.  To  bring  the  sheriff  into 
contempt  it  must  be  shown  that  the  stay  is  no  longer  in  force.  People  v. 
Canity  (1856,  Sp.  T.),  3  Abb.  215. 

Sheriffs  return  on  Tacating  or  annulling  warrant  of  attachment  —  Sec- 
tion 712  of  the  Code  of  Civil  Procedure  is  as  follows: 

{  712.  Where  a  warrant  of  attachment  has  been  vacated  or  annulled,  the 
sheriff  must  forthwith  file,  in  the  clerk's  office,  the  warrant,  with  a  return 
of  his  proceedings  thereon.  Upon  the  application  of  either  party,  and 
proof  of  the  sheriff's  neglect,  the  court  may  direct  him  so  to  do,  forthwith, 
or  within  a  specified  time. 

Where  a  ^eriff  returns  and  files  with  the  county  clerk  a  warrant  of 
attachment  not  vacated  or  annulled,  he  may,  on  motion,  be  required  to 
take  the  warrant  from  the  files  and  cancel  the  return  thereof.  Tuck  v. 
Manning  (1892),  22  Civ.  Pro.  R.  94. 

Spedal  proceedings.  —  A  return  in  a  special  proceeding  must  be  filed 
''with  the  cleric  of  the  county  in  which  the  special  proceeding  is  taken,  if 
it  is  before  a  county  officer  or  a  judge  of  a  court  established  in  a  city;  if 
before  a  justice  of  the  Supreme  Court,  with  the  clerk  of  a  county  desig- 
nated by  the  justice;  or  if  no  designation  is  made  by  him,  of  a  county  where 
one  of  the  parties  resides."    Code  Civ.  Pro.,  §  825. 

Return  of  sheriff  in  replevin;  how  compelled.  —  Sections  1715  and  1716 
of  the  Code  of  CSvil  Procedure  are  as  follows: 

1 1715.  The  sheriff  must,  within  twenty  days  after  he  has  delivered  a 
chattel  r^evied  by  him,  to  the  party  entitled  to  the  possession,  thereof,  or 
to  a  third  person,  as  prescribed  in  this  article,  file  with  the  clerk  the  plain- 
tiff's affidavit,  and  the  accompanying  requisition,  with  a  return,  stating 
in  what  manner  he  has  executed  the  latter.  If  he  has  omitted  to  replevy 
a  part  of  the  chattel,  or  of  two  or  more  chattels,  described  in  the  affidavit, 
the  return  must  state  the  cause  of  the  omission. 

§  1716.  If  the  sheriff  fails  to  comply  with  the  last  section,  either  party 
may  require  lum  so  to  do,  within  ten  dajrs  after  service  of  a  notice  to  that 


Digitized  by 


Google 


60  The  General  Rules  op  Practice 

Books  to  be  kept  by  clerks  of  courts  —  Rule  7 

effect,  or  to  show  cause,  at  a  term  of  the  court  designated  in  the  notice, 
why  he  should  not  be  punished  for  a  contempt  of  the  court.  The  notice 
may  be  served  at  any  time  before  final  judgment,  except  that  it  can- 
not be  served  on  the  part  of  the  defendant,  before  answer.  An  omis- 
sion to  comply  with  such  a  notice  is  punishable  as  a  contempt  of  the 
court. 

Sheriff  or  other  officer,  how  compelled  to  make  return.  —  Where  it  is 
prescribed  by  law,  or  by  the  General  Rules  of  Practice,  that  a  notice  may  be 
served  in  behalf  of  a  party,  upon  a  sheriff  or  other  person,  requiring  him 
to  return  a  mandate,  delivered  to  him,  or  to  show  cause,  at  a  term  of  a 
court,  why  he  should  not  be  punished,  or  why  an  attachment  should  not 
be  issued  against  him,  for  a  contempt  of  the  court;  the  party,  in  whose 
behalf  the  notice  is  served,  may,  at  the  time  specified  therein,  file  with  the 
clerk,  proof,  by  affidavit  or  other  written  evidence,  of  the  delivery  of  the 
mandate  to  the  accused;  of  the  default  or  other  act,  upon  the  occurrence 
of  which,  he  was  entitled  to  serve  the  notice;  of  the  service  of  the  notice; 
and  of  the  failure  to  comply  therewith.  Thereupon  the  proceedings  are  the 
same,  as  where  an  order  to  show  cause  is  made,  and  it,  and  a  copy  of  the 
affidavits  upon  which  it  is  granted,  are  served  upon  the  accused.  Judi« 
ciary  Law,  §  758. 


Rule  7.    Books  to  be  kept  by  clerks  of  courts 

The  clerk  of  the  Appellate  Division  in  each  department 
shall  keep: 

1.  A  book,  properly  indexed,  in  which  shall  be  entered 
the  title  of  all  actions  and  proceedings  which  are  pending 
in  that  court,  and  all  actions  or  special  proceedings  com- 
menced in  the  Appellate  Division  with  entries  under 
each,  showing  the  proceedings  taken  therein  and  the 
final  disposition  thereof. 

2.  A  minute  book,  showing  the  proceedings  of  the  court 
from  day  to  day. 

3.  A  remittitur  book,  containing  the  final  order  made 
upon  the  decision  of  each  case,  a  certified  copy  of  which 
shall  be  transmitted  to  the  proper  clerk,  as  required  by 
the  Code  of  Civil  Procedure. 

4.  A  book,  properly  indexed,  in  which  shall  be  re- 
corded at  large  each  bond  or  undertaking  filed  in  his 
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office,  with  a  statement  of  the  action  or  special  proceed- 
ings in  which  it  is  given,  and  a  statement  of  any  dispo- 
sition or  order  made  of  or  concerning  it. 

5.  A  book,  properly  indexed,  which  shall  contain  the 
name  of  each  attorney  admitted  to  practice,  with  the 
date  of  his  admission,  and  a  book,  properly  indexed, 
which  shall  contain  the  name  of  each  person  who  has  been 
refused  admission  or  who  has  been  disbarred  or  otherwise 
disciplined  or  censured  by  the  court.  The  clerk  of  each 
department  shall  transmit  to  the  clerk  of  the  C!ourt  of 
Appeals  and  to  the  clerks  of  the  other  departments  the 
names  of  all  attorneys  who  have  been  admitted  to  prac- 
tice, the  names  of  all  applicants  who  have  been  refused 
admission,  and  the  names  of  all  attorneys  who  have  been 
disbarred,  disciplined  or  censured  by  the  court.  The  clerk 
of  each  department  is  directed  to  enter  in  the  proper 
book  the  name  of  each  attorney  who  has  been  admitted 
to  practice,  with  date  of  his  admission,  and  the  name  of 
each  person  who  has  been  refused  admission  or  has  been 
disciplined,  with  the  date  of  such  refusal  of  admission  or 
discipline,  received  from  the  other  departments  of  the 
state,  together  with  the  date  when  and  department 
wherein  the  order  was  made.  (Subd.  added  April  1, 1910, 
in  effect  Sept.  1,  1910.) 

The  clerks  of  the  other  courts  shall  keep  in  their  re- 
spective offices,  in  addition  to  the  "judgment  book*' 
required  to  be  kept  by  the  Code  of  Civil  Proced- 
ure: 

1.  A  book,  properly  indexed,  in  which  shall  be  entered 
the  title  of  all  civil  actions  and  special  proceedings,  with 
proper  entries  under  each  denoting  the  papers  filed,  and 
the  orders  made  and  the  steps  taken  therein,  with  the 
dates  of  the  several  proceedings. 

2.  A  book  in  which  shall  be  entered  at  large  each  bond 
and  undertaking  filed  in  his  office,  with  a  statement  show- 
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ing  when  filed,  and  a  statement  of  any  disposition  or  order 
made  of  or  concerning  it. 

3.  Such  other  books,  properly  indexed,  as  may  be 
necessary  to  enter  the  minutes  of  the  comi;,  docket  judg- 
ments, enter  orders  and  all  other  necessary  matters  and 
proceedings,  and  such  other  books  as  the  Appellate  Di- 
vision in  each  department  shall  direct. 

Formerly  Rule  9, 1868;  Rule  11, 1871;  Rule  11, 1874;  Rule  7, 1877;  Rule 
7,  1880;  Rule  7,  1884;  Rule  7,  1888;  Rule  7,  1896. 

Records  of  entries  in  books,  when  eyidence.  —  Section  933  of  the  Code 
of  Civil  Procedure  provides  that  a  record  kept  by  the  clerk  of  a  court  of 
the  state  or  a  transcript  from  a  record  kept,  pursuant  to  law,  in  the  office 
of  such  clerk,  is  evidence  as  if  the  original  was  produced.  To  entitle  it  to 
be  used  ss  evidence  it  must  be  certified  as  provided  in  such  section. 

Entry  of  Judgments.  —  Every  interlocutory  or  final  judgment  shall  be 
signed  by  the  clerk  and  filed  in  his  office,  and  such  signing  and  filing  shall 
constitute  the  entry  of  the  judgment.  The  derk  shall,  in  addition  to  the 
docket  books  required  to  be  kept  by  law,  keep  a  book,  styled  the  "judg- 
ment book,"  in  which  he  shall  record  all  judgments  entered  in  his  office. 
Code  Civ.  Pro.,  §  1236,  as  amended  by  L.  1897,  ch.  188. 

Certain  clerks  to  keep  docket  books.  —  §  1245.  Each  county  clerk,  each 
clerk  of  the  City  Court  of  the  city  of  New  York,  must  keep  one  or  more 
books,  ruled  in  columns,  convenient  for  making  the  entries,  prescribed  in 
the  next  section;  in  which  he  must  docket,  in  its  regular  order  and  accord- 
ing to  its  priority,  each  judgment,  which  he  is  required  by  this  article  to 
docket.  Tlie  expense  of  procuring  a  new  book,  when  necessaiy,  is  a  county 
charge. 

The  docket  book  required  by  this  section  is  a  distinct  book  from  the 
judgment  book  required  by  section  1236,  and  an  entry  of  a  judgment  in 
the  latter  is  not  sufficient  to  create  the  statutory  lien.  Sheridan  v.  linden 
(1880),  81  N.  Y.  182. 

Rule  8.  Judgments  only  to  be  entered  and  docketed  during 

office  hours 

Judgments  shall  only  be  entered,  or  docketed,  in  the 
offices  of  the  clerks  of  the  courts  of  this  state,  within  the 
hours  during  which,  by  law,  they  are  required  to  keep 
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open  their  respective  offices  for  the  transaction  of  busi- 
ness, and  at  no  other  time. 

Formerly  Rule  0, 1858;  Rule  12, 1871;  Rule  12, 1874;  Rule  8, 1877;  Rule 
8,  1880;  Rule  8,  1884;  Rule  8,  1888;  Rule  8,  1896. 

Office  hours  of  county  clerks  are  prescribed  by  County  Law,  section  165, 
as  amended  by  L.  1895,  ch.  961  and  L.  1909,  ch.  199.  See  note  to  Rule  2, 
ante,  where  such  section  is  set  out  in  full. 

What  constittttes  entry  oi  judgment  —  Every  interlocutory  judgment 
or  final  judgment  shall  be  signed  by  the  derk  and  filed  in  his  office,  and 
such  sigmng  and  filing  shall  constitute  the  entry  of  judgment.  Ckxie  Civ. 
Pro.,  §  1236,  first  sentence. 

When  separate  books  are  kept  for  legal  and  equitable  judgments,  the 
entry  of  a  judgment  of  one  description  in  the  book  where  judgments  of  the 
other  description  are  usually  entered,  may  be  disregarded  or  the  mistake 
corrected  by  the  court.    Whitney  v.  Townsend  (1876),  67  N.  Y.  40. 

Where  the  attorney  of  the  plaintiff  filed  a  request  in  the  office  of  the 
clerk  of  the  Superior  Court  to  docket  a  judgment  against  the  defendant, 
and  the  clerk  filed  it  and  gave  the  plaintiff  a  transcript,  which  was  filed 
on  the  same  day  in  the  county  clerk's  office,  but  no  actual  entry  was  made 
in  the  judgment  book,  it  was  held  that  this  was  a  substantial  compliance 
with  this  section  of  the  Code.    Appleby  v.  Barry  (1867),  2  Robt.  689. 

A  memorandum  of  the  decision  of  the  General  Term,  handed  down  by 
the  court,  is  not  a  judgment;  but  simply  an  authority  to  ent«r  a  judgment, 
upon  filing  which  a  formal  judgment  must  be  entered  by  the  clerk  in  the 
judgment  book.  Knapp  v.  Roche  (1880),  82  N.  Y.  368.  And  see  Schenec- 
tady Plank  R.  Co.  v.  Thatcher  (1852),  6  How.  Pr.  226;  Bentl^  v.  Jones 
(1850),  4  How.  Pr.  335. 

It  is  the  clerk's  duty  to  enter.  ^  The  cleric,  on  being  tendered  his  fee 
for  entering  judgment  is  bound  to  enter  it,  although  a  fee  for  a  previous 
service  remained  unpaid  by  either  party.  Pimiy  v.  Peters  (1863),  15  Abb. 
160.  It  b  the  clerk's  duty  to  enter  judgment  in  conformity  to  the  verdict. 
Morrison  v.  N.  Y.  A  N.  H.  R.  R.  Co.  (1861),  32  Barb.  568.  The  cleric's 
delay  in  entering  the  judgment  in  the  judgment  book  does  not  affect  its 
validity.  Butler  v.  Lee  (1868),  3  Keyes,  70;  S.  C,  33  How.  Pr.  251;  Lynch 
V.  Rome  Gas  Light  Co.  (1865),  42  Barb.  591. 

Where  a  clerk  gives  a  transcript  of  a  judgment  without  in  fact  entering 
the  judgment,  which  transcript  was  filed  in  the  office  of  the  clerk  of  another 
county  on  the  next  day,  and  an  execution  issued  thereon  to  the  sheriff  of 
that  county,  it  was  held  that  the  lien  acquired  in  the  county  where  the 
transcript  was  filed  was  effectual,  until  set  aside.  Steuben  Co.  Bank  v. 
Alberger  (1879),  78  N.  Y.  252. 
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The  cleric,  upon  entering  final  judgment,  must  immediatdy  file  tbe 
judgmentHt>ll.    Code  Qv.  Pro.,  §  1237. 

Correction  oi  errors  oi  derk.  —  The  omission  of  the  cleric  to  sign  the 
judgment-roll  on  entering  up  the  judgment  does  not  affect  the  validity  of 
the  judgment.  It  is  a  clerical  error  and  a  mere  question  of  practice  and 
regularity  which  the  court  should  allow  to  be  amended  at  any  time,  nunc 
pro  tunc.  Van  Alstyne  v.  Cook  (1862),  25  N.  Y.  489.  A  judgmentrroll  is 
not  void  because  not  signed  by  the  clerk.  Goelet  v.  Spofford  (1873),  55 
N.  Y.  647;  Lythgoe  v.  Lythgoe  (1894),  75  Hun,  147,  26  N.  Y.  Supp.  1063. 

But  where  an  alleged  copy  of  a  judgment  served  was  a  true  copy,  except 
the  attestation  of  the  clerk,  which  was  omitted,  it  was  held  that  the  paper 
served  was  not  a  complete  copy,  and  the  service  did  not  commence  the 
running  of  the  time  limited  for  taking  an  appeal.  Good  v.  Daland  (1890), 
119  N.  Y.  153.  In  this  case  the  court  remarlos,  on  p.  155:  **It  is  not  neces- 
sary to  hold  and  it  would  be  harmful  ,to  hold,  that  the  omission  of  the 
cleric  to  sign  a  judgment,  otherwise  properly  entered,  would  deprive  a  party 
of  rights  under  a  judgment.  The  judgment  would  be  irregular,  but  not 
v(nd,  and  the  defect  would  be  amendable  in  furtherance  of  justice.'' 

When  judgment  may  be  entered  by  tmsuccessfol  party.  —  The  unsuc- 
cessful party  to  an  action  may,  if  the  successful  party  neglects  to  ento*  the 
proper  jud^pnent,  enter  it  himself  in  order  to  appeal  therefrom.  Thompson 
V.  Schieffelin  (1884),  4  Civ.  Pro.  R.  270. 

On  the  plaintiff's  refusal  to  enter  judgment,  the  defendant  may  procure 
an  order  upon  motion  to  the  court,  compelling  the  plaintiff  to  enter  judg- 
ment so  that  an  appeal  can  be  taken  therefrom.  Skinner  v.  Quin  (1870), 
43  N.  Y.  99,  104. 

Jttdgment-roO,  by  whom  prepared;  manner  of  filing.  —  Sections  1238 
and  1239  of  the  Code  of  Civil  Procedure  are  as  follows: 

§  1238.  The  judgment-roll  must  be  prepared,  and  furnished  to  the  clerk, 
by  the  attorney,  for  the  party,  at  whose  instance  the  final  judgment  is 
entered;  except  that  the  clerk  must  attach  thereto  the  necessary  original 
papers,  on  file.  But  the  clerk  may,  at  his  option,  make  up  the  entire 
judgment-roll. 

§  1239.  The  clerk  must  make  a  minute,  upon  the  back  of  each  judgment- 
roll,  filed  in  his  ofllce,  of  the  time  of  filing  it,  specifying  the  3rear,  montii, 
day,  hour  and  minute.  A  proceeding  to  enforce  or  collect  a  final  judg- 
ment cannot  be  taken,  until  the  judgment-roll  is  filed. 

Docket  of  judgments.  —  Code  of  (Divil  Procedure,  section  1246,  is  as 
follows: 

§  1246.  Each  clerk,  q)ecified  in  the  last  section  (see  note  to  Rule  7), 
must,  when  he  files  a  judgment-roll,  upon  a  judgment,  rendered  in  a  court 
of  which  he  is  clerk,  docket  the  judgment  by  entering,  in  the  proper  docket 
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book,  the  following  particulars,  under  the  initial  letter  of  the  surname  of 
the  judgment  debtor,  in  its  alphabetical  order: 

1.  The  name,  at  length,  of  the  judgment  debtor;  and  also  his  residence, 
title,  and  trade  or  profession,  if  any  of  them  are  stated  in  the  judgment. 

2.  The  name  of  the  party,  in  whose  favor  the  judgment  was  rendered. 

3.  The  sum,  recovered  or  directed  to  be  paid,  in  figures. 

4.  The  day,  hour  and  minute,  when  the  judgment-roil  was  filed. 

5.  The  day,  hour  and  minute,  when  the  judgment  was  docketed  in  his 
office. 

6.  The  court  in  which  the  judgment  was  rendered,  and  if  it  was  rendered 
in  the  Supreme  Court,  the  county  where  the  judgment-roll  is  filed. 

7.  The  name  of  the  attorney  for  the  party  recovering  the  judgment. 

If  there  are  two  or  more  judgment  debtors,  those  entries  must  be  re- 
peated, under  the  initial  letter  of  the  surname  of  each. 

The  judgment-roll  must  be  made  up  and  filed  before  the  judgment  is 
docketed.    Bushfield  v.  Smith  (1882),  27  Hun,  114. 

An  error  in  the  statement  of  date,  amount,  etc.,  which  would  be  amend- 
able by  the  court  in  which  the  judgment  was  rendered  will  not  vitiate 
the  lien  of  such  judgment  as  against  persons  who  were  not  actually  mis- 
led and  prejudic^  thereby.    Seara  v.  Bumham  (1868),  17  N.  Y.  445. 

The  omission  of  the  initial  letter  of  the  judgment  debtor's  middle  name, 
in  the  entry  of  the  docket  of  a  judgment  against  him,  does  not  affect  the 
validity  of  the  docket  or  the  lien  on  real  property  acquired  thereby.  Qute 
V.  Emmerich  (1881),  26  Hun,  10. 

Where  a  judgment  is  docketed  against  a  person  whose  given  name  is 
entered  as  fictitious  because  unknown,  it  does  not  constitute  a  lien  on  real 
property.  Bernstein  v.  Schoenfeld  (1903),  81  App.  EHv.  171, 81  N.  Y.  Supp. 
11. 

Although  a  judgment-roll  has  been  lost,  its  entry  in  the  judgment  book 
is  evidence  that  the  court  had  jurisdiction  both  of  the  subject-matter  of 
the  action  and  of  the  parties  thereto  unless  clearly  and  explicitly  dLq>roved. 
Burke  v.  Kaltenbach  (1908),  125  App.  Div.  261,  109  N.  Y.  Supp.  225. 

TnmscriptB,  to  be  famished  and  docketed.  —  A  clerk  with  whom  a 
judgment-roll  is  filed,  upon  a  judgment  docketed  as  prescribed  in  the  last 
section  (antCy  §  1246),  must  furnish  to  any  person  appljing  therefor,  and 
pa3dng  the  fees  allowed  by  law,  one  or  more  transcripts  of  the  docket  of  the 
judgment  attested  by  his  signature.  A  county  cleric  to  whom  such  a  tran- 
script is  presented,  must,  upon  payment  of  his  fees  therefor,  immediately 
file  it,  and  docket  the  judgment,  as  prescribed  in  the  last  section,  in  the 
appropriate  docket  books,  kept  in  his  office.    Code  Civ.  Pro.,  §  1247. 


Dockets  to  be  public.  —  A  docket  book  kept  by  a  clerk,  must  be  kept 
open,  during  the  business  hours  fixed  by  law,  for  search  and  examination  by 
any  person.    Code  Civ.  Pro.,  $  1249. 
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Rule  9.  Entry  of  appearance 

[Repealed  Apr.  1,  1910,  in  effect  Sept.  1,  1010.] 

Rule  10.  Substitution  of  attorneys 

An  attorney  may  be  changed  by  consent  of  the  party 
and  his  attorney,  or  upon  application  of  the  client  upon 
cause  shown  and  upon  such  terms  as  shall  be  just,  by 
the  order  of  the  court  or  a  judge  thereof,  and  not  other- 
wise. 

Formeriy  Rule  12,  1858;  Rule  15,  1871;  Rule  15,  1874;  Rule  10,  1880; 
Rule  10,  1884;  Rule  10,  1888;  Rule  10,  1896. 

Change  by  consent;  service  of  order.  —  An  attorney  cannot  be  changed 
without  leave  of  the  court  or  an  order  of  the  judge  of  the  court.  Krekeler 
V.  Thaule  (Sp.  T.,  1875),  49  How.  Pr.  138.  He  may  be  changed  uponius 
own  consent,  but  the  consent  must  be  filed  on  an  order  entered  substitut- 
ing in  his  place  the  new  attorney,  and  notice  of  the  order  must  be  served  on 
the  opposite  party.  Id.,  citing  Robertson  v.  McClellin,  1  How.  Pr.  90; 
Dalon  V.  Lewis,  7  id.  132.  Without  the  usual  order  of  substitution  entered, 
and  without  the  usual  notice  of  substitution  served,  the  adverse  party  will 
be  entirely  justified  in  treating  only  with  the  attorney  who  first  appeared 
in  the  action.  Paiker  v.  City  of  Williamsburgh  (Sp.  T.,  1856),  13  How.  Pr. 
250;  Miller  v.  Schale  (1878),  67  Barb.  446;  Ward  v.  Sands  (1882),  10  Abb. 
N.  C.  60. 

Under  Rule  3  of  the  Court  of  Appeals  (post),  a  party  who  contemplates 
an  i^peal  to  that  court  from  a  judgment' of  the  Appellate  Division,  may, 
without  obtaining  an  order  of  substitution  from  the  court,  retain  a  new 
attorney,  and  upon  such  retainer  the  authority  of  the  former  attorney 
ceases.  Magnolia  Metal  Co.  v.  Sterlingworth  Co.  (1899),  37  App.  Div. 
366,  56  N.  Y.  Supp.  16. 

Change  without  content  of  attorney.  —  The  Supreme  (Dourt  has  juris- 
diction, either  on  a  motion,  or  in  a  special  proceeding,  to  determine  con- 
troversies arising  out  of  the  professional  relations  of  attorneys  and  clients, 
and  upon  what  terms  attorneys  shall  be  changed  in  pending  actions.  Mat- 
ter of  Baridey  (1899),  42  App.  Div.  597,  59  N.  Y.  Supp.  742.  A  surrogate 
cannot  direct  a  substitution  except  as  incidental  to  a  proceeding  before  him. 
Matter  of  Krakauer  (1901),  33  Misc.  674,  68  N.  Y.  Supp.  935. 

Upon  an  application  by  a  party  for  substitution  of  another  attorney,  in 
place  of  his  attorn^  of  record,  ordinarily  the  court  will  see  that  the  at- 
torney is  protected  as  to  his  fees;  yet,  where  the  attorney's  conduct  has 
been  improper  and  neglectful,  the  court  will  deny  this  protection  and  direct 
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aa  unooodltioiial  mibstitution,  leaving  the  attorney  to  his  action  for  his 
fees.  Id.,  p.  604,  citing  Pierce  v.  Waters  (1880),  10  Week.  Dig.  432;  Matter 
of  Prospect  Ave.  (1895),  85  Hun,  257,  32  N.  Y.  Supp.  1013;  Sheldon  v. 
Mott  (1895),  91  Hun,  637,  35  N.  Y.  Supp.  1117;  Barkley  v.  N.  Y.  C.  & 
H.  R.  R.  R,  CJo.  (1898),  35  App.  Div.  167,  54  N.  Y.  Supp.  970. 

Referee  James  C.  Smith,  in  his  opinion  in  the  case  of  Matter  of  Barkley, 
supra,  which  the  Appellate  Division  approved  and  concurred  in,  stated  that 
a  delay  of  nearly  eleven  years  by  the  plaintiff's  attome3rs  in  proceeding  to 
enforce  a  verdict  in  favor  of  the  plaintiff,  rendered  in  an  action  for  personal 
injuries,  which  they  were  retained  to  prosecute,  establishes  such  neglect  on 
their  part  as  will  justify  the  granting  of  an  order  allowing  the  plaintiff  to 
substitute  another  attorney  in  their  place,  and  leaving  them  to  their  rem- 
edy by  an  action  at  law  for  compensation  for  their  services  rendered  in  the 
action.  Apart  from  the  question  of  misconduct  or  bad  faith,  a  client,  sub- 
ject only  to  the  payment  of  his  attorney's  fees  in  a  proper  case,  or  the 
receiving  of  them,  if  they  cannot  then  be  fixed  and  determined,  has  the 
right,  without  assigning  any  cause,  to  change  his  attorney,  at  any  point  in 
a  suit  or  proceeding.  Matter  of  Prospect  Ave.  (1895),  85  Hun,  257, 32  N.  Y. 
Supp.  1013.  This  case  was  followed  in  Sheldon  v.  Mott  (1895),  91  Hun, 
637,  35  N.  Y.  Supp.  1117. 

A  substitution  of  attorneys  was  granted  unconditionally  where  it  ap- 
peared that  by  the  negligent  omission  by  the  attorney  of  necessary  par- 
ties defendant,  the  services  rendered  by  such  attorney  were  of  no  value. 
Reynolds  v.  Kaplan  (1896),  3  App.  Div.  420,  38  N.  Y.  Supp.  764. 

A  change  of  attorneys  may  be  made  even  when  no  fault  is  alleged  and 
the  matter  is  conducted  to  the  satisfaction  of  the  client.  Before  substitu- 
tion, the  client  must  pay  the  attorney  in  full,  and  the  court  may  order  a 
reference  to  ascertain  the  amount.  If  the  court  below  refuses  to  make  the 
proper  order,  the  court,  on  appeal,  at  General  Term,  may  direct  the  form 
and  conditions  of  the  order  as  the  court  below  should  have  done.  Ogden 
V.  Devlin  (1879),  53  N.  Y.  Super.  631. 

While,  as  a  general  rule,  a  elicit  has  a  right  to  change  his  attorney  upon 
pa3rment  of  his  reasonable  charges,  he  should  not  have  a  right  to  do  so 
when  the  effect  will  be  to  bargain  away  the  rights  of  other  persons,  who 
are  interested  in  the  action  and  for  whose  benefit,  as  well  as  for  that  of  the 
plaintiff,  the  action  was  brought.  Hirshfeld  v.  Bopp  (1896),  5  App.  Div. 
202,  39  N.  Y.  Supp.  24. 

Where  the  moving  papers  fail  to  show  any  cause  for  substitution  other 
than  the  mere  will  of  the  party,  the  court  will  not  order  a  substitution  of 
attorneys  until  the  amoimt  of  the  just  demands  of  the  attorney  of  record 
for  his  services  and  disbursements  have  been  ascertained  and  paid,  or  at 
least  secured.  Board  of  Supervisors  v.  Broadhead  (1872),  44  How.  Pr. 
411;  Creighton  v.  Ingersoll  (1856),  20  Barb.  541;  Hoffman  v.  Van  Nos- 
trand  (1863),  14  Abb.  336. 

The  court,  in  the  absence  of  an  agreement,  will  not  order  a  substitution 
upon  payment  of  the  taxable  costs  only,  but  will  allow  such  further  corn- 
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pensation  as,  under  the  cirounstances,  is  proper,  and  may  ascertain  it  by 
reference.    Cregier  v.  Cheesbrough  (1863),  25  How.  Pr.  200. 

The  court  may  make  the  substitution  conditionally  upon  the  pa3rment  by 
the  client  to  the  attorney  of  the  amoimt  found  to  be  due  him  upon  a  refer- 
ence and  need  not  make  it  conditionally  upon  the  payment  of  any  sum 
awarded  to  the  attorney  by  a  jury.  Youngling  v.  Betz  (1901),  58  App. 
Div.  8,  68  N.  Y.  Supp.  574.  And  may  impose  the  terms  upon  which  a  mo- 
tion for  the  substitution  of  attorneys  shall  be  granted;  and  this  includes  the 
power  to  incorporate  a  provision  to  the  effect  that  the  lien  of  the  attorney 
withdrawing  from  the  case  shall  be  in  no  wise  impaired  by  the  order,  but 
shall  remain  in  full  force  and  effect.  Jeffards  v.  Brooklyn  Hts.  R.  Co. 
(1900),  49  App.  Div.  45,  63  N.  Y.  Supp,  530.  See  Schneible  v.  Travellers' 
Insurance  Co.  (1901),  36  Misc.  522,  73  N.  Y.  Supp.  955;  Matter  of  Mi]:chell 
(1901),  57  App.  Div.  22,  67  N.  Y.  Supp.  961;  Fargo  v.  Paul  (1901),  35 
Misc.  568,  72  N.  Y.  Supp.  21.  On  the  substitution  of  attorneys,  lien  for 
services  is  not  destroyed.  Matter  of  Smith  (1906),  111  App.  Div.  23,  97 
N.  Y.  Supp.  171. 

Although  a  client  has  an  absolute  right  to  change  his  attorney,  an  attor- 
ney not  guilty  of  misconduct  should  be  allowed  to  retain  his  client's  papers 
until  the  amoimt  due  him  is  determined.  Anglo-Continental  Chem.  Works 
V.  DiUon  (1906),  111  App.  Div.  418,  97  N.  Y.  Supp.  1081. 

Right  of  receiver  of  an  insolvent  corporation  to  substitute  another  at- 
torney in  the  place  of  one  already  employed,  is  not  absolute  as  in  the  case 
of  other  clients,  but  rests  in  the  discretion  of  the  court.  The  court  must 
inquire  into  the  facts  and  grant  the  change  of  attorneys  unless  it  is  satis- 
fied upon  evidence  that  the  interests  of  the  trust  will  be  prejudiced.  Peo- 
ple V.  Bank  of  Staten  Island  (1906),  112  App.  Div.  791, 99  N.  Y.  Supp.  486. 

Substitution  in  case  of  attorney's  withdrawal.  —  An  attorney  who  re- 
fuses to  proceed  with  the  trial  of  an  action  or  to  permit  anyone  else  to 
represent  his  client  unless  the  attorney  is  paid  his  claim  for  services,  thereby 
discharges  himself  from  his  employment,  terminates  the  relation  of  attor- 
ney and  client,  and  loses  any  Hen  given  him  by  section  66  of  the  Code  of 
Civil  Procedure,  and  he  may  be  compelled  to  submit  to  an  order  substitut- 
ing another  attorney.  Halbert  v.  Gibbs  (1897),  16  App.  Div.  126,  45  N.  Y. 
Supp.  113. 

The  attorney  retained  generally  to  conduct  a  legal  proceeding,  enters 
into  an  entire  contract  to  conduct  the  proceeding  to  its  termination,  and 
if,  before  ^ch  termination,  he  abandon  the  service  of  his  client  without 
justifiable  cause  and  reasonable  notice,  an  attorney  may  be  substituted 
in  his  place,  and  he  cannot  insist  upon  the  recovery  for  the  service  he  has 
rendered  before  such  substitution;  but  the  employment  by  the  client,  with- 
out the  consent  of,  or  consultation  with,  the  attorney,  of  a  counsel  with 
whom  the  attorney's  relations  are  such  that  they  cannot  cordially  co- 
operate, is  a  justifiable  cause  for  his  withdrawal  from  the  case,  and  upon 
such  withdrawal  the  client  must  pay  for  the  services  rendered.  Tenney  v. 
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Berger  (1883),  93  N,  Y.  524.    See  also  Picard  v.  Picard  (1894),  83  Hun, 
338,  31  N.  Y.  Supp.  987. 

Where  an  attorney  abandoned  a  divorce  cause  without  apparent  justifica- 
tion, substitution  should  be  granted  unconditionally  without  additional 
compensation.  Gary  v.  Gary  (1804),  97  App.  Div.  471,  89  N.  Y.  Supp. 
1061. 

Rule  11.    Agreements  between  parties  or  attorneys  to  be  in 

writing 

No  private  agreement  or  consent  between  the  parties 
or  their  attorneys,  in  respect  to  the  proceedings  in  a  cause, 
shall  be  binding,  unless  the  same  shall  have  been  reduced 
to  the  form  of  an  order  by  consent,  and  entered,  or  unless 
the  evidence  thereof  shall  be- in  writing,  subscribed  by 
the  party  against  whom  the  same  shall  be  alleged,  or  by 
his  attorney  or  counsel. 

Formerly  Rule  13.  1858;  Rule  16,  1871;  Rule  16,  1874;  Rule  11,  1877; 
Rule  11,  1880;  Rule  11,  1884;  Rule  11,  1888;  Rule  11,  1896. 

When  order  will  not  be  granted.  —  An  attorney  who  has  entered  into 
an  agreem^it  with  the  owner  of  a  bond  and  mortgage,  that  he  is  to  receive, 
in  an  action  brought  for  its  foreclosure,  one-half  of  the  recovery,  together 
with  the  costs,  in  the  absence  of  proof  of  misconduct  or  delay  on  his  part, 
should  not  be  removed  and  another  attorney  be  appointed  in  his  place,  on 
the  application  of  the  purchaser  of  the  bond  and  mortgage,  at  a  sale  thereof 
by  a  receiver  appointed  in  supplementary  proceedings  instituted  against 
the  original  owner  of  such  bond  and  mortgage,  but  should  be  allowed  to 
continue  in  charge  of  the  prosecution  of  the  action  in  which  he  is  himself 
so  largely  interested.  Steenburgh  v.  Miller  (1896),  11  App.  Div.  286,  42 
N.  Y.  Supp.  333. 

When  application  is  made  by  a  client  for  leave  to  change  his  attorney, 
no  professional  misconduct  on  his  part  being  alleged,  and  it  appearing  to 
the  court  that  the  attorney  has  advanced  large  sums  of  money  in  the  prog- 
ress of  the  case,  relying  for  compensation  upon  the  interest  of  the  client 
in  the  subject-matter  of  the  action,  the  court  will  require  the  client  to  pay 
the  amount  due,  or  in  case  he  is  unable  to  do  so,  to  execute  to  the  attorney 
a  personal  assignment  of  so  much  of  his  interest  in  the  subject-matter  of 
the  action  as  may  be  necessary  to  insure  the  payment  thereof.  Rowland 
v.  Taylor  (1875),  6  Hun,  237. 

Object  of  the  rule.  —  The  object  of  this  rule  is  to  relieve  coiuls  from  de- 
ciding the  disputes  arising  between  attorneys  as  to  whether  or  not  the 
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particular  agreement  was  entered  into  in  respect  to  the  conduct  of  < 
and  ooiuls  will  not,  as  a  rule,  undertake  to  decide  whether  or  not  an  oral 
agreement  was  entered  into  between  the  attorneys  of  the  parties  to  the 
case.    Patterson  v.  Knapp  (1895),  83  Hun,  492,  32  N.  Y.  Supp.  32. 

The  above  rule  relates  to  the  proceedings  in  an  action,  but  does  not  apply 
to  an  agreement  for  the  settlement  of  the  controversy.  Smith  v.  Bach 
(1903),  82  App.  Div.  608,  81  N.  Y.  Supp.  1057. 

When  oral  stipulations  not  enforced.  —  Stipulations  made  between  the 
counsel  or  attorneys  in  an  action  will  not  be  enforced  imleas  they  are  in 
writing,  and  this  rule  is  especially  applicable  to  a  conversation  in  which 
the  substance  is  not  stated  in  an  affidavit  contained  in  the  record,  and  is 
only  referred  to  as  justifying  an  assumption  upon  the  part  of  one  of  the 
parties  to  the  conversation  that  the  owner  of  the  mortgage  would  not 
foreclose  it.  Bradford  v.  Downs  (1898),  25  App.  Div.  581,  49  N.  Y.  Supp. 
521. 

Although  an  oral  stipulation  with  respect  to  a  proceeding  in  a  case  is  not 
binding,  the  court  will  not  permit  a  party  to  be  misled,  deceived  or  de- 
frauded because  he  acted  upon  an  oral  stipulation  of  the  opposite  party. 
Zwecher  v.  Levine  (1909),  135  App.  Div.  432,  120  N.  Y.  Supp.  425. 

This  rule  will  not  be  extended  so  as  to  relieve  a  party  from  a  written  stip- 
ulation signed  by  his  attorney.  Schweinbuig  v.  Athman  (1909),  131  App. 
Div.  795,  116  N.  Y.  Supp.  318. 

A  verbal  stipulation  extending  the  time  to  answer  does  not  entitle  the 
defendant  to  an  order  opening  a  default;  if  such  a  default  is  opened  it  is  a 
matter  of  favor  and  should  only  be  granted  on  terms.  Friedland  v.  Com- 
monwealth Fire  Insurance  Co.  (1909),  136  App.  Div.  6,  120  N.  Y.  Supp. 
126. 

A  mere  oral  agreement  between  attome3rs  that  a  cause  should  be  placed 
upon  the  calendar  before  a  joinder  of  issue  and  tried,  '*if  it  could  be  done" 
does  not  entitle  the  defendant  who  prepared  for  trial  and  subpoenaed  wit- 
nesses before  serving  his  answer,  to  witness  and  trial  fees  for  that  term. 
Kennedy  v.  Jarvis  (1908),  126  App.  Div.  551,  110  N.  Y.  Supp.  894. 

Where  a  plaintiff's  attorney  entered  judgment  on  the  report  of  the  ref- 
eree without  serving  a  copy  of  the  report  on  the  defendant's  attorney,  and 
after  service  of  the  motion  papers  by  the  defendant  to  set  aside  the  judg- 
ment for  irregularity,  the  plaintiff's  attorney  showed  that  the  defendant's 
attorney  accepted  a  copy  of  the  report  and  a  stipulation  giving  him  twenty 
days  to  make  a  case  and  verbally  agreed  that  the  motion  diould  not  be 
made,  it  was  held  that  the  agreement  should  have  been  put  in  writing 
if  he  desired  to  avail  himself  of  it.  Leese  v.  Schemerhom  (Sp.  T.,  1849), 
3  How.  Pr.  263. 

A  stipulation  as  to  disbursements,  to  be  aviuling,  must  be  in  writing. 
Rust  v.  Hauselt  (Sp.  T.,  1880),  8  Abb.  N.  C.  148. 

While  an  oral  stipulation  in  respect  to  proceedings  in  a  case  is  not  bind- 
ing and  will  not  be  carried  into  effect  by  the  court,  the  court  will  not  per- 


Digitized  by 


Google 


The  General  Rules  op  Practice  71 

Consents  for  payment  of  money  out  of  court  —  Rule  12 

mit  a  party  to  be  misled,  deceived  or  defrauded  by  means  thereof,  and  if 
the  stipulation  has  been  acted  upon  by  the  party  making  it,  he  will  not 
be  permitted  to  retract  and  take  advantage  of  the  acts  or  omissions  of  his 
adversary  induced  thereby.  Mutual  Life  Ins.  Go.  v.  O'Donnell  (1895), 
146  N.  Y.  275. 

The  rule  laid  down  in  the  case  last  dted  was  also  stated  in  the  case  of 
People  V.  Stevens  (1873),  52  N.  Y.  306.  The  court,  in  this  case,  cited 
Qaillaid  v.  Smart,  6  Cow.  382;  Turner  v.  Burrows,  1  Hill,  627;  Montgomery 
V.  Ellis,  6  How.  Pr.  325. 

Oral  agreement  in  open  court  —  An  oral  stipulation,  made  in  open 
court  and  entered  in  the  minutes  of  the  stenographer  and  verified  by  him, 
will  be  enforced.  Slaven  v.  Germain  (1892),  64  Hun,  506,  19  N.  Y.  Supp. 
492. 

An  oral  agreement  made  at  a  hearing  before  a  referee,  which  is  In  effect 
in  open  court,  can  be  enforced,  although  not  in  writing.  Livingston  v. 
Gidney  (1863),  25  How.  Pr.  1. 

An  agreement  made  before  a  referee,  extending  indefinitely  the  time 
within  which  the  report  may  be  made  and  delivered,  is  enforceable.  Ballou 
V.  Parsons  (1874),  55  N.  Y.  673;  Sproul  v.  Star  Co.  (1899),  45  App.  Div. 
575,  61  N.  Y.  Supp.  404. 

A  stipulation  or  agreement  entered  into  by  the  counsel  for  the  respective 
parties  on  the  trial  of  a  case  in  open  court,  relative  to  the  conduct  of  the 
suit,  and  the  proceedings  therein,  and  entered  in  the  minutes,  is  binding 
and  conclusive  upon  the  parties.  The  rule  which  requires  all  agreements 
between  parties  and  their  attorneys  in  respect  to  the  proceedings  in  a 
case  to  be  in  writing,  has  no  application  to  that  class  of  stipulations. 
Staples  V.  Parker  (1864),  41  Barb.  648. 

The  cases  holding  that  where  agreements  between  parties  or  their  at- 
torneys, made  in  open  court,  in  respect  to  matters  connected  with  the 
litigation,  are  binding,  and  will  be  enforced,  have  no  appUcation  to  such  an 
agreement  relating  to  compensation  of  referees,  as  such  a  matter  is  wholly 
collateral  to  the  litigation  and  is  regulated  by  statute.  First  National 
Bank  v.  Tamajo  (1879),  77  N.  Y.  476. 

A  written  stipulation  between  attorneys  is  not  modified  by  a  private  oral 
agreement  respecting  the  same  matter.  Schlesinger  v.  Keene  (1904),  88 
N.  Y.  Supp.  1042. 


Rule  12.  Consents  for  payment  of  money  out  of  court 

All  consents  providing  for  the  payment  of  money  out 
of  court  shall  be  acknowledged  before  an  oflScer  author- 
ized to  take  the  acknowledgment  of  deeds,  accompanied 
with  proof  of  the  identity  of  the  applicant  from  some 
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person  other  than  the  applicant,  before  any  order  is 
granted  thereon. 

Formerly  Rule  17,  1871;  Rule  17,  1874;  Rule  12,  1877;  Rule  12,  1880; 
Rule  12,  1884;  Rule  12,  1888;  Rule  12,  1896. 

Payment  of  money  out  of  court  —  No  money,  security  or  oth^  prop- 
erty which  shall  have  been  placed  in  the  custody  of  the  court  shall  be 
surrendered  without  the  production  of  a  properly  certified  copy  of  an  order 
of  the  court,  in  whose  custody  said  money,  security  or  other  property  shall 
have  been  placed,  duly  made  and  entered,  directini;  such  disposition.  Each 
order  must  be  counterfflgned  by  the  presiding  judge  by  whose  direction 
it  is  made.    CJode  CSv.  I¥o.,  §  761. 

Sections  743  to  754,  inclusive,  of  the  Code  of  Civil  Procedure  regulate 
the  payment  of  money  Into  court  and  the  care  and  disposition  thereof. 

See  also  Rules  68  and  69,  i)ost. 

Rule  13.  Orders  of  arrest,  injujq^Mion  and  attachment 

Every  order  of  arrest,  bs  weKt  as  every  injunction  or 
attachment,  shall  briefly  state  the  grounds  on  which 
it  is  granted. 

Formerly  Rule  13,  1877;  Rule  13,  1880;  Rule  13,  1884;  Rule  13,  1896. 

For  contents  of  an  order  of  arrest,  see  section  561  of  the  Code  of  Civil 
Procedure. 

For  contents  of  an  injunction  order,  see  section  610  of  the  Code  of  Civil 
Procedure. 

For  contents  of  a  warrant  of  attachment,  see.Bection  641  of  the  Code  of 
Civil  Procedure. 

Order  of  arrest  —  An  order  of  arrest  which,  in  stating  the  grounds 
thereof,  as  required  by  the  above  rule,  states  that  such  ground  "is  the 
conversion  of  money  embezzled  or  fraudulently  misapplied  by  said  de- 
fendant in  the  course  of  his  employment  as  attorney  for  the  aforesaid 
James  D.  Quail,  deceased,''  is  not  fatally  defective  because  framed  in  the 
alternative,  as  the  court,  in  using  the  words  ''embezzled  or  fraudulently 
misapplied,"  merely  define,  by  the  use  of  equivalent  terms,  the  offense 
which  justified  the  issuing  of  the  order.  Quail  v.  Ndson  (1899),  39  App. 
Div.  18,  56  N.  Y.  Supp.  865. 

Injunction  order.  —  An  injunction  order  should  show  upon  its  face  all 
those  things  which  it  is  necessary  for  ike  defendant  to  know  in  order  to 
obey  it,  and  should  plainly  indicate  to  the  defendant  specifically  all  the 
acts  which  he  is  restrained  from  doing,  without  calling  upon  him  for  in- 
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ferenoes  or  any  oonolusioDS,  only  to  be  arrived  at  by  a  more  or  less  uncer- 
tain process  of  reasoning  and  about  which  the  parties  might  well  differ  in 
opinion,  either  as  to  the  facts  or  the  law.  The  act  prohibited  must  be  the 
doiiig  of  some  tangible  or  distinct  thing  or  series  of  things  to  be  clearly 
pointed  out  and  described.    Lyon  v.  Botchford  (1881),  25  Hun,  57. 

An  injunction  order  which  contains  no  ground  for  granting  the  same,  ex- 
cept that  it  appears  by  the  complaint  that  the  plaintiffs  demand  and  are 
entitled  to  judgment  against  the  defendant  restraining  the  creation  or  con- 
tinuance of  an  act,  the  creation  or  continuance  of  which  during  the  p«id- 
eney  of  the  action  would  produce  an  injury  to  the  plaintiff,  is  not  a  com- 
pfianoe  with  section  610  of  the  Ck>de  or  of  the  above  rule.  Hotchkiss  v. 
HotchkisB  (1888),  19  N.  Y.  St.  Rep.  767. 

Wamnt  of  attachment  —  A  warrant  of  attachment  recited  that  the 
defendant  "has  assigned  and  disposed  of,  or  is  about  to  assign  and  dispose 
of,"  with  intent  to  defraud  her  creditors.  This  was  held  not  to  be  a  com- 
pliance with  section  641  of  the  Code  of  Civil  Procedure,  since  the  war- 
rant stated  no  ground;  as  to  state  In  the  alternative  was  to  state  neither 
the  one  fact  nor  the  other,  and,  therefore,  it  was  fatally  defective.  Cronin 
V.  Crooks  (1894),  143  N.  Y.  352.  See  also  First  Nat.  Bank  of  Marietta  v. 
Bushwick  Chem.  Works  (1889),  17  Civ.  Pro.  R.  229.  As  to  curing  defects 
by  amendment  nunc  pro  tunc,  see  King  v.  King  (1902),  68  App.  Div.  189, 
74  N.  Y.  Supp.  119. 

A  recital  that  the  defendant  has  departed  from  the  state  is  not  a  com- 
pliance with  section  641,  as  it  is  not  one  of  the  grounds  specified  for  the 
granting  of  an  attachment.  McDonald  v.  Kiefendorf  (1892),  46  N.  Y. 
St.  Rep.  176. 

A  recital  in  the  attachment  that  "the  said  defendants  have  assigned  and 
disposed  of  or  secreted  their  property  with  intent  to  defraud  their  cred- 
itors," suflSdently  states  the  requirements.  Smith,  Perkins  A  Co.  v.  Wil- 
son (1894),  58  N.  Y.  St.  Rep.  245. 

Rule  14.  When  discovery  of  books,  papers  and  documents 
may  be  compelled 

Applications  may  be  made  in  the  maimer  provided  by 
law  to  compel  the  production  and  discovery  or  inspection 
with  copy  of  books,  papers  and  documents  relating  to 
the  merits  of  any  civil  action  pending  in  court  or  of  any 
defense  of  such  action,  in  the  following  cases: 

(1)  By  the  plaintiff,  to  compel  the  discovery  of  books, 
papers  or  documents  in  the  possession  or  under  the  con- 
trol of  the  defendant,  which  may  be  necessary  to  enable 
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the  plaintifif  to  frame  his  complaint  or  to  answer  any 
pleading  of  the  defendant. 

(2)  By  the  defendant,  to  compel  the  like  discovery  of 
books,  papers  or  docimients  in  the  possession  or  under 
the  control  of  the  plaintiffs,  which  may  be  necessary  to 
enable  the  defendant  to  answer  any  pleading  of  the  plain- 
tiffs. 

(3)  Either  party  may  be  compelled  to  make  any  dis- 
covery of  any  book,  document,  record,  article  or  prop- 
erty in  his  possession  or  under  his  control  or  in  the  posses- 
sion of  his  agent  or  attorney,  upon  its  appearing  to  the 
satisfaction  of  the  court  that  such  book,  docmnent, 
record,  article  or  property  is  material  to  the  decision  of 
the  action  or  special  proceeding,  or  some  motion  or  ap- 
plication therein,  or  is  competent  evidence  in  the  ca^, 
or  an  inspection  thereof  is  necessary  to  enable  a  party 
to  prepare  for  trial. 

Fonnerly  Rule  14,  1858;  Rule  18,  1871;  Rule  18,  1874;  Rule  14,  1877; 
Rule  14,  1880;  Rule  14,  1884;  Rule  14,  1888;  Rule  14,  1896. 

Rules  may  prescribe  how  discovery  or  inspection  may  be  con^ielled.  ^- 
The  General  Rules  of  Practice  must  prescribe  the  cases,  in  which  a  dis- 
covery or  inspection  may  be  so  compelled,  and  the  proceedings  for  that 
purpose,  where  the  same  are  not  prescribed  in  this  act.  Code  Civ.  Pro., 
{804. 

A  court  of  record,  other  than  a  justices'  court  in  a  dty,  has  power  to 
compel  a  party  to  an  action  pending  therein,  to  produce  and  discover,  or  to 
give  to  the  other  party,  an  inspection  and  copy,  or  permission  to  take  a 
copy,  of  a  book,  document  or  other  paper,  in  his  possession  or  under  his 
control,  relating  to  the  merits  of  the  action,  or  of  the  defense  therein. 
Code  Civ.  Pro.,  S  803. 

The  General  Rules  of  Practice  may  enlaige  section  803,  and  the  follow- 
ing section  of  the  Code,  but  they  have  no  power  to  restrict  the  operation  of 
these  sectiohs.    Amsinck  v.  Northrop  (1882),  62  How.  Pr.  114. 

The  subject  of  the  power  of  the  Supreme  Court,  by  its  rules,  to  regulate 
the  manner  of  compelling  such  discovery  and  inspection,  is  fully  discussed 
in  the  case  of  Rice  v.  Ehle  (1874),  55  N.  Y.  518. 

An  order  permitting  a  party  to  inspect  the  books  and  acooimts  of  his 
adversary  may  be  made  under  sections  803,  et  cetera,  of  the  Code  of  Civil 
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Procedure,  for  grounds  oth^  than  those  specified  in  the  above  rule.  Stich* 
ter  V.  Tillinghast  (1887),  43  Hun,  05. 

A  discovery  can  only  be  made  in  the  manner  provided  in  sections  803  et 
seq.  of  the  Code,  and  not  by  examination  under  sections  870  et  seq.  Mar- 
tin V.  Spofifoid  (1878),  3  Abb.  N.  C.  126;  Cutter  v.  Pool,  id.  130;  S.  C,  54 
How.  Pr.  311. 

The  right  to  the  inspection  of  books  and  papers,  with  a  view  to  the  dis- 
covery of  evidence,  is  distinctly  recognized  by  statute,  and  is  not  to  be 
confounded  with  the  production  of  them  as  evidence  on  the  trial,  or  on 
the  examination  of  a  party  as  a  witness  before  trial.  Lefferts  v.  Brampton 
(Gen.  T.,  Super.  Ct*,  1862),  24  How.  Pr.  267. 

Section  804  of  the  Code  does  not  authorize  the  adoption  of  a  rule  author- 
izing a  discovery  of  property  other  than  that  specifically  mentioned  in  sec- 
tion 803  of  the  Code,  namely,  '*a  book,  document  or  other  paper."  It  was 
therefore  held  that  the  convention  of  judges  in  amending  the  above  rule  so 
as  to  authorise  a  party  to  compel  his  adversary  to  make  discovery  of  any 
"article  or  property  in  his  possession  or  under  his  control''  exceeded  their 
powers.  Auerbach  v.  Delaware,  L.  &,  W.  R.  Co.  (1901),  66  App.  Div.  201, 
73  N.  Y.  Supp.  118.  See  also  Hallenbeck  v.  Parr  (1901),  65  App.  Div. 
167,  72  N.  Y.  Supp.  488. 

Right  to  inspect  and  copy  books  of  account  —  Where  plaintiff  is  entitled 
to  a  discovery  of  defendant's  book  of  account,  he  is  entitled  to  inspect  and 
copy  it;  and  this  right  is  not  satisfied  by  requiring  defendant  to  furnish 
him  a  sworn  statement  therefrom.  Pfaelzer  v.  (]his8ner  (1907),  54  Misc. 
679,  104  N.  Y.  Supp.  847. 

Discovery  in  discretion  of  court  —  There  is  no  absolute  right  on  the 
part  of  the  plaintiff  to  have  an  examination  of  the  defendant's  books,  in 
order  that  he  may  frame  a  complaint  with  more  particularity  than  he  would 
be  able  to  do  so  without  such  inspection.  When  it  is  apparent  that  such 
an  inspection  would  be  a  great  hardship  if  it  should  be  finaUy  determined 
that  Uie  plaintiff  had  no  right  of  recovery,  an  order  of  that  description 
should  not  be  granted  unless  the  same  is  absolutely  necessary  to  enable 
the  plaintiff  to  frame  his  complaint.  Ward  v.  New  York  life  Ins.  Co. 
(1894),  78  Hun,  363,  29  N.  Y.  Supp.  186. 

It  is  not  a  matter  of  right  to  inspect  books  and  papers,  and  the  privilege 
is  not  given  except  in  extreme  cases,  where  the  refusal  may  involve  the 
loss  of  a  claim  or  defense;  in  other  words,  imless  it  is  indispensably  neces- 
sary, and,  therefore,  essential  to  accomplish  the  administration  of  justice. 
Harbison  v.  Van  Valkenburgh  (1875),  5  Hun,  454. 

An  application  for  discovery  of  books,  etc.,  before  trial,  is  addressed  to 
the  dis^tion  of  the  court,  and  will  be  generally  denied  where  a  subpoena 
duces  tecum  wiU  accomplish  the  object.  It  can  be  granted  only  when  the 
necessity  and  materiality  of  the  discovery  and  the  particular  information 
are  required,  as  clearly  shown  in  the  papers.    N.  E.  Iron  Co.  v.  N.  Y.  L. 
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A  Imp.  Co.  (1878),  55  How.  Pr.  351;  Hauseman  v.  Sterling  (1872),  61 
Barb.  347. 

Wbile  the  General  Twm  has  the  power  to  review  the  exerdae  by  the 
Special  Term  of  its  discretionary  powers  on  an  application  for  a  discovery, 
it  will  not  reverse  the  action  of  the  Special  Term  unless  it  clearly  I4>pear8 
that  upon  the  merits  of  the  motion  the  Special  Term  has  erroneously  exer- 
cised its  discretion.  Hart  v.  Ogdensbui^  &  L.  C.  R.  R.  Go.  (1893),  69 
Hun,  407,  23  N.  Y.  Supp.  713.  And  see  StUweU  v.  Priest  (1881),  85  N.  Y. 
649;  O'Gorman  v.  O'Gorman  (1805),  92  Hun,  605,  36  N.  Y.  Supp.  401. 

Riimination  of  books  and  papers  of  corporation.  —  The  sections  of  the 
Gode  above  referred  to,  do  not  require  the  directors  of  a  corporation,  which 
is  a  party  to  an  action,  to  produce  before  trial,  for  the  inspection  of  the 
adverse  party,  the  books  of  the  corporation,  or  to  give  him  sworn  copies 
of  entries  therein.    Boorman  v.  Pacific  R.  R.  Go.  (1879),  78  N.  Y.  599. 

Gode,  section  872,  authorises  an  examination  of  officers  of  a  corporation, 
and  inddoitally  the  books  of  the  corporation  may  be  inspected;  the  pro- 
ceeding for  the  discovery  of  books  and  papers  differs  from  this.  Drake  v. 
Wdnman  A  Go.  (Gom.  PI.,  1895),  12  Misc.  65,  33  N.  Y.  Suw>.  117.  As  to 
right  of  stockholder  to  inspection  of  corporation's  books,  see  Chitting  v. 
Bait.  &  Ohio  R.  R.  Go.  (1900),  51  App.  Div.  628,  64  N.  Y.  Supp.  258. 

A  defendant,  sued  for  hbel  by  a  life  insurance  company,  will  not  be 
granted  an  order  of  discovery  of  the  books  and  papers  of  such  company 
where  the  evident  purpose  is  to  enable  him  to  determine  whether  he  has  a 
defense,  and  this  is  particulariy  so  where  he  waits  until  the  case  has  been 
placed  on  the  preferred  calendar  and  has  been  reached  for  trial.  Mutual 
Reserve  Fund  Assn.  v.  Patterson  (1901),  33  Misc.  572,  68  N.  Y.  Supp. 
885.  See  also  Palmer  v.  United  Press  (1901),  67  App.  Div.  64,  73  N.  Y. 
Supp.  456;  Matter  of  Sands  (1904),  98  App.  Div.  148,  90  N.  Y.  Supp.  749. 

Examination  as  between  partners.  —  In  actions  between  partners,  for 
an  acooimting,  either  party  is  entitled,  at  any  stage,  to  an  order  for  the 
production  of  all  partnership  books  and  papers,  and  their  deposit  with 
the  clerk,  to  be  inspected  and  copied.  Stebbins  v.  Harmon  (1879),  17 
Hun,  445;  Livingston  v.  Gurtis  (1877),  12  id.  121;  S.  G.,  54  How.  Pr.  370; 
Kelly  V.  Eckford  (1836),  5  Paige,  548;  Beams  v.  Burras  (1895),  86  Hun, 
258,  33  N.  Y.  Supp.  262. 

As  a  g^ieral  rule,  in  an  action  against  one  of  two  or  more  copartners, 
the  plaintiff  cannot  have  a  discovery  of  the  partnership  books;  but  under 
certain  circumstances,  as  where  the  son  of  a  deceased  partner  befcins  an 
action  against  the  surviving  partners  and  the  executors  of  his  father,  al- 
leging a  conspiracy,  etc.,  the  plaintiff  may  have  an  order  of  discovery  of 
the  partnership  books,  to  enable  him  to  prepare  his  complaint.  Martine 
V.  Albro  (1882),  26  Hun,  559.  See  also  Livingston  v.  Gurtis  (1877),  12 
ki.  121. 

Partnership  books  and  papers  belonging  equally  to  the  members  thereof 
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are  subject  to  the  examination  and  inspection  by  a  partner  or  his  legal 
representative.  Fleischman  v.  Fleischman  (1900),  31  Misc.  217,  65  N.  Y. 
Supp.  93.  And  see  Howlett  v.  Hall  (1900),  55  App.  Div.  614,  67  N.  Y. 
Supp.  267. 

When  order  will  act  be  granted.  —  An  order  will  not  be  granted  where 
the  opposite  party  has  offered  an  inspection  of  all  that  the  applicant  is  en- 
titled to;  nor  where  the  production  is  merely  precautionary;  nor  where 
there  has  been  an  account  stated,  and  no  fraud  or  error  is  alleged;  nor 
where  the  applicant  has  been  guilty  of  great  laches.  Walmsley  v.  Nelson 
(1878),  3  Abb.  N.  C.  127.  See  also  as  to  laches,  Hooker  v.  Matthews  (1849), 
3  How.  Pr.  329.  A  party  should  not  wait  imtil  the  cause  is  on  the  day 
calendar  before  making  the  application.  Moran  v.  Vredand  (1896),  29 
App.  Div.  243,  51  N.  Y.  Supp.  434.  It  must  be  indispensable  and  not  pre- 
cautionary. Campbell  v.  Hoge  (1874),  2  Hun,  308;  Woods  v.  Figaniers 
(1863),  25  How.  Pr.  299;  McAllister  v.  Pond  (1858),  15  id.  299.  Nor  will 
the  order  be  granted  where  a  subpoena  duces  tecum  is  sufficient.  OuUer 
V.  Pool  (1878),  3  Abb.  N.  C.  130;  Iron  Co.  v.  Loan  Co.  (1878),  55  How.  Pr. 
35;  Van  Zandt  v.  Cobb  (1856),  12  id.  544;  Commercial  Bank  of  Albany 
V.  Dunham  (1857),  13  id.  541;  Phillips  v.  Curtis  (1902),  70  App.  Div.  551. 
75  N.  Y.  Supp.  581.  An  application  to  discover  the  books  of  a  physician, 
in  an  action  brought  by  him  for  personal  injuries  caused  by  the  negHgenoe 
of  the  defendants,  to  ascertain  the  amoimt  which  he  received  from  his 
practice,  was  not  granted,  for  several  reasons,  among  which  was  the  fact 
that  it  would  lead  to  the  disclosure  of  privileged  communications.  Mott 
V.  Consumers'  Ice  Co.  (1877),  52  How.  Pr.  148;  affd.  2  Abb.  N.  C.  143. 
See  also,  as  to  inspection  of  books  of  phsrsicians,  Lowenthal  v.  Leonard 
(1897),  20  App.  Div.  330,  46  N.  Y.  Supp.  818. 

Where  a  party  applies  for  an  inspection  of  his  adversary's  books  after 
the  cause  has  been  set  down  for  trial  on  the  short  cause  calendar,  has  been 
on  the  day  calendar  a  niunber  of  times  and  for  the  last  four  days  called, 
marked  ready  and  passed,  the  application  should  be  denied  for  laches. 
Sivins  V.  Mooney  (1907),  54  Misc.  66,  104  N.  Y.  Supp.  503. 

A  plaintiff  in  an  action  to  have  conveyances  absolute  upon  their  face 
declared  to  be  mortgages  and  for  a  reconveyance  upon  the  payment  of  the 
debt  with  an  incidental  accoimting,  is  not  prior  to  a  determination  of  the 
main  issue,  entitled  to  an  inspection  of  the  defendant's  books  and  papers 
in  order  to  discover  the  sum  due.  Fogarty  v.  Fogarty  (1908),  128  App. 
Div.  272,  112  N.  Y.  Supp.  742. 

A  plaintiff  suing  in  equity  imder  an  agreement  to  divide  the  profits  of 
stocks  sold  by  the  defendant  is  not  entitled  to  a  discovery  and  inflection 
of  the  defendant's  books  and  papers  prior  to  an  interlocutory  judgment 
directing  an  accounting.  Moore  v.  Reinhardt  (1909),  132  App.  Div.  707, 
117  N.  Y.  Supp.  534. 

The  application  should  be  denied  where  the  adversary  positively  denies 
that  he  has  possession  of  the  papers.    Ilhanney  v.  Magie  (1888),  13  Civ. 
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Pto.  R.  16.  Nor  where  it  does  not  appear  that  there  has  been  a  previous 
demand  and  a  refusal  to  give  what  is  sought  for  by  the  motion.  Grofls  v. 
Bock  (1868),  14  Civ.  Pro.  R.  314. 

There  is  nothing  in  sections  803-805  of  the  Code  or  in  the  above  rule  that 
authorizes  the  court  to  order  a  discovery  of  personal  property  in  the  pos- 
session of  an  adverse  party,  or  of  a  third  person  not  a  party  to  the  action, 
nor  is  such  an  order  permissible  to  procure  information  as  to  the  property 
which  the  plaintiff's  testator  owned  at  the  time  of  his  death  in  order  that 
the  plaintiff  may  maintain  an  action  to  recover  such  property.  Hallenbeck 
V.  Parr  (1901),  66  App.  Div.  167,  72  N.  Y.  Supp.  488.  Subdivision  3  of 
the  above  rule  does  not  permit  of  a  discovery  and  inspection  of  real  prop- 
erty.   Kennedy  v.  Nichols  (1901),  33  Misc.  726,  68  N.  Y.  Supp.  1053. 

Machines  contracted  to  be  built  cannot  be  inspected  by  a  plaintiff  in  an 
action  for  the  rescission  of  the  contract  of  purchase.  Pina  Maya-Sisal  Co. 
V.  Squire  Mfg.  Co.  (1907),  55  Misc.  325,  105  N.  Y.  Supp.  482. 

When  order  will  be  granted.  —  When  the  applicant  alleges  that  "  he  is 
advised  and  verily  believes"  that  the  papers  are  imder  the  oontrol  of  a  de- 
fendant, and  he  does  not  deny  the  fact,  the  court  will  grant  the  motion. 
National  Oleo  Meter  Co.  v.  Jackson  (1887),  54  N.  Y.  Super.  444.  The 
bare  denial  of  the  possession  of  the  contracts  upon  which  the  plaintiff  sued, 
and  which  the  defendant  desired  to  inspect,  will  not  suffice  to  induce 
the  court  to  deny  the  application.  Hepburn  v.  Archer  (1880),  20  Hun, 
535. 

The  right  of  a  party  to  a  copy  of  document  imder  sections  803  and  804 
caimot  be  defeated  by  the  affidavit  of  an  officer  of  the  other  party  that  he 
believes  it  is  only  a  scheme  to  devise  technical  defenses  to  avoid  a  fair  and 
honest  liability.  Title  Guaranty  &  Surety  Co.  v.  Culginfaoe  Contracting 
Co.  (1910),  66  Misc.  157,  121  N.  Y.  Supp.  226. 

The  application  will  not  be  defeated  by  allegations  contained  in  the  affi- 
davits of  the  defendants,  that  neither  of  them  has  in  his  possession  or  under 
his  control  the  books  and  papers  in  question.  Where  the  fact  that  the 
books  and  papers  once  existed  is  not  denied,  the  defendants  must  satisfy 
the  court  that  they  have  been  lost  or  destroyed,  or  they  must  indicate  the 
manner  in  which  they  lost  control  or  possession  of  them.  McCreery  v. 
Ghormley  (1896),  6  App.  Div.  170,  39  N.  Y.  Supp.  1036. 

The  objection  that  a  proposed  discovery  of  books  and  papers  compels 
the  person  defending  the  action  to  furnish  against  themselves  evidence 
which  tends  to  establish  the  commission  of  a  crime,  is  completely  answered 
by  the  fact  that  any  prosecution  for  the  crime  is  barred  by  the  Statute  of 
Limitations.  Id.  R^rgued,  S.  C,  9  App.  Div.  221,  41  N.  Y.  Supp.  167. 
See  also  Duff  v.  Hutchinson,  19  Week.  Dig.  20. 

When  a  plaintiff  has  a  direct  interest  in  the  profits  and  losses  of  the  de- 
fendant's business,  through  being  entitled  to  a  percentage  upon  the  profits 
in  lieu  of  salary,  a  prima  fade  case  is  presented  entitling  the  plaintiff  to 
an  inspection  of  the  books  of  the  defendant,  and  the  inspection  will  only 
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be  denied  where  it  is  apparent  that  the  application  is  made  in  bad  faith. 
VeiUer  v.  Oppenheim  (1894),  75  Hun,  21,  26  N.  Y.  Supp.  1051.  And  see 
as  to  discovery  to  ascertain  amount  due  for  commissions,  Brigham  v.  Zaass 
(1900),  48  App.  Div.  144,  62  N.  Y.  Supp.  706. 

Where  a  release  set  up  as  a  defense  in  an  action  on  a  claim  by  an  assignee 
is  claimed  by  the  plaintiff  to  be  a  forgery,  an  inspection  of  such  release 
should  be  permitted.  Bamberger  v.  U.  S.  Fidelity,  etc.,  Co.  (1902),  37 
Misc.  512,  75  N.  Y.  Supp.  1005.  And  see  Mierisch  v.  Mt.  Morris  Bank 
(1900),  65  N.Y.  Supp.  566. 

When  there  is  reason  to  believe  that  evidoice  material  to  the  matter  in 
controversy  exists  in  documents  admitted  by  the  adversary  to  be  in  his 
possession,  and  no  great  inconvenience  will  follow  from  allowing  the  appli- 
cant to  inspect  them,  a  discovery  will  be  allowed.  Lefferts  v.  Brampton 
(1863),  24  How.  Pr.  257. 

Where  a  petition  in  a  proceeding  to  discover  books  and  papers  shows  that 
the  paper  sought  for  is  necessary,  and  that  it  was  in  the  possession  of  the 
defendants,  or  had  been  delivered  to  their  attorney  in  another  state,  it 
must  still  be  deemed  to  be  under  their  control,  and  is,  therefore,  within  the 
provisions  of  subdivision  3  of  the  above  rule.  To  excuse  themselves 
from  the  delivery  of  the  paper  the  defendants  must  show  what  they  did 
with  it,  or  what  has  become  of  it,  and  that  it  is  not  still  under  their  control. 
Union  Trust  Co.  v.  Driggs  (1900),  49  App.  Div.  406,  63  N.  Y.  Supp. 
381. 

Where  the  plaintiff's  case  is  based  upon  the  proper  execution  of  written 
instruments  and  the  defendant  has  had  no  opportunity  to  examine  them,  it 
is  proper  that  he  shotild  be  granted  the  right  of  discovery  for  the  purpose 
of  iniBpecting  such  instruments  before  the  trial.  Benringer  v.  Erfaardt 
(1901),  60  App.  Div.  303,  70  N.  Y.  Supp.  24. 

Where  the  plaintiff  sues  for  damages  for  an  unlawful  discharge  under  a 
yearly  agreement  of  employment  and  the  defendant  pleads  abrogation  of 
that  agreement  and  the  making  of  a  new  one  in  writmg,  the  plaintiff  is, 
after  demand  and  upon  showing  that  he  has  no  knowledge  or  copy  of  the 
new  one,  entitled  to  an  order  permitting  him  to  inspect  the  new  one.  Moore 
V.  Encyc.  Britannica  Co.  (1904),  43  Misc.  618, 88  N.  Y.  Supp.  133. 

When  demand  not  necessary.  —  A  defendant  who  has  a  claim  against 
the  plaintiff  for  commissions  upon  sales,  the  particulars  as  to  which  are 
contained  in  books  or  documents  in  the  exclusive  possessidn  of  the  plain- 
tiff, is  entitled  to  an  inspection  of  such  books  and  documents,  in  order  to 
obtain  the  necessary  information  to  enable  him  to  state  the  amoimt  of 
his  counterclaim  with  accuracy.  An  order  requiring  a  party  to  allow  an  in- 
spection of  his  books  or  show  cause,  with  a  refusal  of  the  party  to  comply 
therewith,  takes  the  place  of  a  demand  and  refusal.  Albany  Brass  A  Iron 
Co.  V.  Hoffman  (1895),  12  Misc.  167,  33  N.  Y.  Supp.  600;  affd.  86  Hun, 
620,  33  N.  Y.  Supp.  1125.  See  also  Blumberg  v.  Lindeman  (1897),  19 
App.  Div.  370,  46  N.  Y.  Supp.  302. 
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IMscovery  of  letters.  —  A  letter  in  the  poesession  of  the  plaintiff,  written 
to  him  by  the  defendant,  and  his  answer  thereto,  written  on  the  same  paper, 
may  be  the  subject  of  inspection,  when  it  is  shown  that  they  contain  evi- 
dence that  the  plaintiff  has  no  legal  demand.  Livermore  v.  St.  John 
(1868),  4  Robt.  12. 

Letters  and  letter-press  copies  in  the  possession  of  one  of  two  defend- 
ants, which  are  necessary  to  show  that  such  defendant  had  knowledge  of 
a  certain  contract,  are  cleariy  within  subdivision  3  of  the  above  rule.  New 
Yorit  Bank  Note  Co.  v.  HamUton  Co.  (1896),  5  App.  Dlv.  128,  39  N.  Y. 
Supp.  86.  See  also  Travers  v.  Sutteriee  (1892),  51  N.  Y.  St.  Rep.  458; 
Harding  v.  Field  (1892),  46  id.  628. 

Ju^^ment  creditors  may  inspect  books  of  insolvent  debtor.  —  Where, 
in  an  action  brought  by  judgment  creditors,  to  set  aside  a  general  assign- 
ment on  the  ground  that  firm  assets  had  been  secreted  and.  concealed, 
it  appears  that  the  assignors  and  judgment  debtors  are  the  brother  and 
brother-in-law  of  the  assignee,  that  the  assignment  contains  preferences, 
and  the  allegations  as  to  fraud  are  supported  by  affidavits  to  the  effect  that 
there  are  entries  m  the  firm  books  which  will  show  such  concealing  and 
secreting,  and  a  particular  sum  is  specified  as  having  been  improperiy  with- 
drawn by  the  assignors  upon  a  given  date,  a  case  is  made  entitling  the 
plaintiffs  to  a  general  discovery  and  inspection  of  the  books  and  papers  of 
the  assignors  in  the  hands  of  the  assignee.  York  Haven  Paper  Co.  v.  Place 
(1897),  13  App.  Div.  227,  43  N.  Y.  Supp.  81. 

Rule  16.   Fonn  of  application  for  discovery  of  books, 
papers,  etc. 

The  moving  papars  upon  the  appUcation  for  such  dis- 
covery or  inspection  shall  state  the  facts  and  circum- 
stances on  which  the  same  is  claimed,  and  shall  be  veri- 
fied by  affidavit  stating  that  the  books,  papers,  articles, 
property,  and  documents  whereof  discovery  or  inspec- 
tion is  sought  are  not  in  the  possession  nor  under  the 
control  of  the  party  applying  therefor,  but  are  in  the 
possession  or  under  the  control  of  the  party  against  whom 
discovery  is  sought  or  his  agent  or  attorney.  The  party 
applying  shall  show  to  the  satisfaction  of  the  court  or 
judge  the  materiality  and  necessity  of  the  discovery  or 
inspection  sought,  the  particular  information  which  he 
requires,  and  in  the  case  of  books  and  papers,  that  there 
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are  entries  therein  as  to  the  matter  of  which  he  seeks  a 
discovery  or  inspection. 

Fonnerly  Rule  20,  1868;  Rule  19,  1871;  Rule  19,  1874;  Rule  15,  1880; 
Rule  15,  1884;  Rule  15,  1888;  Rule  15,  1896. 

Petition  for  discovery  and  order  thereupon.  —  To  entitle  a  party  to 
procure  such  a  discovery  or  inspection,  he  must  present  a  petition,  praying 
ther^or,  and  verified  by  affidavit,  to  the  court,  or  to  a  judge  authorised  to 
make  an  order  in  the  action;  upon  which  an  order  may  be  made,  directing 
the  party,  against  whom  the  discovery  or  inspection  is  sought,  to  allow  it, 
or,  in  default  thereof,  to  show  cause  before  the  court,  at  a  time  and  place, 
and  upon  a  notice,  therein  specified,  why  the  prayer  of  the  petition  diould 
not  be  granted;  and,  if  necessary  or  proper,  that  his  proceedings  be  stayed 
until  the  hearing  of  the  application,  although  the  stay  exceeds  twenty  days. 
Code  av.  Pro.,  §  805. 

Application,  how  made.  —  The  petition  should  be  made  by  the  party,  or 
if  made  by  the  attorney,  some  reason  should  be  assigned  therefor.  Phelps 
v.  Piatt  (1870),  54  Barb.  557.  A  petition  verified  by  the  attorney,  and  not 
by  the  petitioner,  no  reason  being  assigned  therefor,  except  a  statement 
that  the  defendant  did  not  reside  in  the  attorney's  county,  is  defective. 
Fromme  v.  Lisner  (1892),  63  Hun,  290,  17  N.  Y.  Supp.  850. 

Unless  the  facts  upon  which  a  motion  is  founded  are  peculiarly  within 
the  knowledge  of  the  attorney,  the  affidavit  must  be  made  by  the  party. 
(Sp.  T.,  1899),  Plelan  v.  Rycroft  (1899),  27  Misc.  48,  57  N.  Y.  Supp.  251. 

An  application  for  an  inspection  of  a  contract  sued  upon  should  be  by 
petition,  and  cannot  be  based  upon  an  affidavit.  Lee  v.  Winans  (1904), 
99  App.  Div.  297,  90  N.  Y.  Supp.  960;  Bloodgood  v.  Slayback  (1901), 
62  App.  Div.  315,  71  N.  Y.  Supp.  809.  An  application  cannot  be  joined 
with  a  petition  for  the  examination  of  a  party  before  trial.  Boeck  v.  Smith 
(1903),  85  App.  Div.  575,  83  N.  Y.  Supp.  428.  The  authority  conferred  by 
§  872,  subd.  7,  of  Code  of  Civil  Procedure  to  direct  that  a  corporation 
produce  its  books  and  papers  upon  an  examination  of  the  corporation 
before  trial  is  not  for  the  purpose  of  providing  such  an  inspection  or  exam- 
ination of  the  books  of  a  corporation  as  might  be  obtained  under  §§  803-809 
of  the  Code,  but  only  applies  to  the  inspection  of  such  books  as  an  adjunct 
of  an  oral  examination.  Mauthey  v.  Wyoming  Co.  Co-op.  Fire  Ins.  Co. 
(1902),  76  App.  Div.  579,  78  N.  Y.  Supp.  596. 

What  application  to  state.  —  The  docimients  sought  to  be  inspected 
must  be  set  forth  with  sufficient  precision  to  enable  the  court  to  determine 
for  itself  whether  they  ought  to  be  produced,  as  containing  material  evi- 
dence. Merguelie  v.  Note  Co.  (1869),  7  Robt.  77.  The  petition  must  state 
what  information  is  wanted,  and  that  the  books  or  papers  referred  to 
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contain  such  entries.  Walker  v.  Granite  Bank  (1865),  10  Abb.  Ill;  S.  C, 
44  Barb.  39;  New  England  Iron  Co.  v.  Loan  &  Imp.  Co.  (1878),  55  How. 
Pr.  351;  Phelps  v.  Piatt  (1870),  54  Barb.  557;  Dickie  v.  Austin  (1883), 
4  av.  Pro.  R.  123;  65  How.  Pr.  420;  see  also  Bissell  v.  Mutual  Reserve 
Fund  Assn.  (1902),  38  Misc.  249,  77  N.  Y.  Supp.  536. 

The  moving  papers  must  show  the  necessity  for  such  an  examination. 
Swins  V.  Mooney  (1907),  54  Misc.  66,  104  N.  Y.  Supp.  503;  Bloom 
v.  Patten  (1891),  58  N.  Y.  Super.  225.  The  petition  must  show  pre- 
sumptively and  not  merely  on  information  and  belief,  that  the  inspec- 
tion is  necessary.  Central  R.  R.  Co.  v.  Twenty-third  St.  R.  R.  Co.  (1877), 
53  How.  Pr.  45;  Opdyke  v.  Marble  (1865),  18  Abb.  266;  Walker  v.  Granite 
Bank  (1865),  19  id.  111.  The  facts  and  not  surmises  must  be  stated. 
Wilkie  V.  Moore  (1859),  17  How  Pr.  480;  Ashley  v.  Whitney  (1899),  54 
N.  Y.  Super.  540.  The  petition  should  specify  the  accounts  in  the  books, 
as  to  which  an  examination  is  sought.  Keilty  v.  Traynor  (1898),  31  App. 
Div.  115,  52  N.  Y.  Supp.  550.  The  petition  should  set  forth  spedfioally 
the  papers  and  documents  required.  Jackling  v.  Edmonds  (1858),  3  £.  D. 
Smith,  539. 

An  application  for  the  inspection  of  a  contract  for  the  exchange  of  real 
property  to  enable  the  plaintiff  to  frame  his  complaint  must  be  based  on  a 
verified  petition;  an  order  based  upon  affidavit  alone  is  insufficient.  Gor- 
don V.  Osk  (1907),  56  Misc.  604, 107  N.  Y.  Supp.  660. 

If  the  applicant  alleges  the  fact  on  information  and  belief,  and  he  is 
corroborated  by  the  affidavit  of  a  person  who  has  had  an  opportimity  to 
examine  the  books,  the  affidavit  will  be  sufficient.  Kings  Co.  Bank  v. 
Dougherty  (1892),  49  N.  Y.  St.  Rep.  811. 

It  is  not  sufficient  for  the  applicant  to  say  that  ''he  is  advised  by  coun- 
sel" that  such  discovery  is  necessary.  Strong  v.  Strong  (1866),  1  Abb. 
(N.  S.)  233.  Such  a  statement  is  merely  cumulative;  the  petition  must 
show  the  facts  and  circumstances.  McAllister  v.  Pond  (1858),  15  How. 
Pr.  299. 

It  is  not  Plough  that  the  party  believes  or  is  advised  that  the  paper 
contains  material  evidence.  Facts  must  be  shown  to  support  such  belief. 
Nor  is  it  enough  that  the  paper  may,  or  even  probably  will,  furnish  in- 
formation to  obtain  evidence  which  may  be  material.  The  paper  itself 
must  contain  the  evidence,  either  by  itself  or  in  connection  with  other 
proof.  Morrison  v.  Stuiges  (Super.  Ct.,  1863),  26  How.  Pr.  177;  Thomp- 
son V.  Erie  Ry.  Co.  (1871),  9  Abb.  Pr.  (N.  S.)  212. 

Enough  must  be  stated  to  justify  a  presumption  that  the  documents  re- 
lating to  a  specified  subject-matter  exist,  are  in  possession  or  control  of 
the  other  party,  and  that  they  will  tend  to  establish  some  claim  or  defense 
of  the  party  seeking  the  discovery.  Hoyt  v.  American  Exch.  Bank  (1854), 
1  Duer,  655;  S.  C,  8  How.  Pr.  89. 

The  moving  papers  should  be  such  as  to  enable  the  court  to  see  that  the 
documents  relate  to  the  merits,  and  that  they  will  be  presumptively  ma- 
terial in  preparing  for  trial,  and  if  that  appears,  the  oath  of  the  party  to 
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that  effect  is  not  ev^  necessary.  Thompson  v.  Erie  Ry.  Co.  (1871),  9  Abb. 
Pr.  (N.  S.)  212,  226.  See  also  Husson  v.  Fox  (1863),  15  Abb.  Pr.  464; 
Brooklyn  Life  Ins.  Co.  v.  Pierce  (1876),  7  Hun,  236. 

The  i^pHcant  must  show  that  the  order  of  discovery  is  necessary  to 
protect  or  enforce  his  rights.  Churchman  v.  Merrit  (1880),  21  N.  Y.  St. 
Rep.  729. 

The  facts  and  circumstances  must  be  stated  in  the  application  sufficient 
to  satisfy  the  court  that  the  books  and  papers  sought  to  be  eacamined  con- 
tain material  evidence  for  the  moving  party;  it  is  not  enough  that  such 
party  believes  or  is  advised  that  material  evidence  will  be  found  therein. 
Walsh  V.  Press  Co.  (1900),  48  App.  Div.  333,  62  N.  Y.  Supp.  833.  For  a 
condderation  of  the  form  and  sufficiency  of  moving  affidavits,  see  Matter 
of  Sands  (1904),  98  App.  Div.  148, 90  N.  Y.  Supp.  749. 

Form  of  petitiofli.  —  A  form  of  a  petition  in  an  application  for  an  order 
of  discovery  is  set  out  in  full  in  20  Abb.  N.  C.  212  (Sieligman  v.  Real  Estate 
Trust  Co.). 

Rule  16.   Contents  of  order;  order  operates  as  a  stay  of 
proceedings 

The  order  for  granting  the  application  shall  specify  the 
mode  in  which  the  discovery  or  inspection  is  to  be  made, 
which  may  be  either  by  requiring  the  party  to  deliver 
sworn  copies  of  the  matters  to  be  discovered,  or  to  allow 
an  inspection  with  copy,  or  by  requiring  him  to  produce 
and  deposit  the  same  with  the  clerk,  unless  otherwise 
directed  in  the  order.  The  order  shall  also  specify  the 
time  within  which  the  discovery  or  inspection  is  to  be 
made,  and  when  papers,  articles  or  property  are  required 
to  be  deposited  or  inspected,  the  order  shall  specify  the 
time  the  deposit  or  the  opportunity  for  inspection  shall 
continue. 

The  court  or  judge  may  direct  that  the  order  directing 
the  discovery  or  inspection  shall  operate  as  a  stay  of  all 
other  proceedings  in  the  cause,  either  in  whole  or  in  part, 
imtil  such  order  shall  have  been  complied  with  or  va- 
cated. 

Formeriy  Rules  16  and  17»  1868;  Rules  20  and  22, 1871 ;  Rules  20  and  22, 
1874;  Rules  16  and  17, 1877;  Rules  16  and  17,  1880;  Rules  16  and  17,  1884; 
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Rules  16  and  17,  1888;  Rules  16  and  17,  1896.    Former  Rules  16  and  17 
were  consolidated  in  1899  to  make  room  for  Rule  17,  which  is  new. 

Form  of  order.  —  See  section  805,  Code  of  Civil  Procedure,  set  out  in  full 
in  the  note  to  the  preceding  section. 

An  order  which  had  the  effect  of  deciding  that  a  certain  assignment  was 
invalid,  was  defective.  Gould  Roofing  Co.  v.  Gilldea  (1896),  4  App.  Div. 
107.  It  is  not  a  valid  objection  to  an  order  adjudging  the  witness  in  con- 
tempt for  refusing  to  obey  an  order  of  a  referee  to  produce  certain  books  on 
an  examination  before  him,  that  it  was  made  by  the  court  and  not  by  a 
judge,  where  it  appears  that  the  order  was  not  issued  ex  parte,  but  after 
a  hearing,  of  which  the  witness  had  notice,  and  after  which  he  was  given 
an  opportunity  to  comply  with  the  directions  of  the  court.  Press  Publish- 
ing Co.  V.  Associated  Press  (1899),  41  App.  Div.  493,  58  N.  Y.  Supp.  708. 
Too  great  generality  in  an  <4>plication  for  inspection  of  books  is  cured  by 
particularizing  the  books  in  the  order.  Hofman  v.  Leixas  (1895),  12  Misc. 
3,  33  N.  Y.  Supp.  23. 

It  is  erroneous  to  direct  defendants  to  deposit  a  paper  with  the  clerk  for 
thirty  days,  and  in  default  thereof,  that  they  be  precluded  from  all  de- 
fense in  the  action,  and  be  adjudged  guilty  of  a  contempt  and  be  liable  to 
be  punished  therefor.    Pinder  v.  Seaman  (1861),  33  Barb.  140. 

An  order  directing  a  deposit  of  certain  papers,  and  all  other  books  and 
papers  which  contain  any  entries  or  accounts,  showing  certain  matters,  is 
improper,  because  it  is  an  attempt  to  use  the  power  of  the  court  to  hunt 
for  evidence.    Walker  v.  Granite  Bank  (1865),  19  Abb.  111. 

The  order  should  be  with  costs,  where  the  inspection  of  the  books  was 
imreasonably  refused.  Seligman  v.  Real  Estate  Trust  Co.  (1888),  20  Abb. 
N.  C.  210. 

Proceedings  on  return  of  order.  —  Upon  the  return  of  the  order  to 
show  cause,  the  court  may  make  such  an  order,  with  respect  to  the  dis- 
covery or  inspection  prayed  for,  as  justice  requires.  Where  either  is  di- 
rected, a  referee  may  be  appointed  by  the  order,  to  direct  and  superintend 
it;  whose  certificate,  unless  set  aside  by  the  court,  is  presimiptive,  and,  ex- 
cept in  proceedings  for  contempt,  conclusive  evidence,  of  compliance  or 
non-compliance  with  the  terms  of  the  order.  A  fixed  sum,  not  exceeding 
twenty  dollars,  may  be  added  to  the  costs  of  the  piotion,  for  the  fees  of  the 
referee.    Code  Civ.  Pro.,  i  807. 

The  proceeding  must  be  by  a  verified  petition  praying  for  the  discovery 
or  inspection  sought,  and  the  only  order  that  can  be  made  in  the  first  in- 
stance, is  one  directing  the  party  against  whom  the  discovery  or  inspec- 
tion is  asked,  to  allow  it,  or  in  default  thereof,  to  show  cause  why  it  should 
not  be  done.  A  peremptory  order  compelling  the  production  of  books  or 
papers  for  examination  or  inspection,  cannot  be  granted  ex  parte.  The 
statute  intended  to  secure  to  the  party  proceeded  agunst  an  opportunity 
to  show  cause  against  the  granting  of  the  application,  and  an  order  that  de- 


Digitized  by 


Google 


The  General  Rules  of  Practice  85 

Order  granting  application  for  discovery  —  Rule  16 

prives  him  of  that  right  cannot  be  upheld.   Dick  v.  Phillips  (1886),  41  Hun, 
603. 

Stay  of  proceediiigs.  —  The  order  may,  if  necessaiy  or  proper,  direct 
that  proceedings  be  stayed  until  the  hearing  of  the  appHcation,  although 
the  stay  exceeds  twenty  days.   Code  Civ.  Pro.,  {  805. 

Order,  i^en  vacated.  —  An  order,  made  as  prescribed  in  the  last  section, 
may  be  vacated,  by  the  judge  who  granted  it,  or  by  the  court,  upon  satis- 
factory proof,  by  affidavit: 

1.  That  it  ought  not  to  have  been  granted,  or  that  it  has  been  complied 
with;  or, 

2.  That  the  party  required  to  make  the  discovery,  or  permit  the  inspec- 
tion, has  not  the  possession  or  control  of  the  book,  document,  or  other 
paper,  directed  to  be  produced  or  inspected.    Code  Civ.  Pro.,  §  806. 

To  be  effectual,  affidavits  under  this  section  should  be  presented  by  the 
party  on  the  return  of  the  order  to  show  cause.  Matter  of  Smith  (1888), 
15  N.  Y.  St.  Rep.  733. 

The  order  granting  discovery  will  be  set  aside  by  the  court  when  it  ap- 
pears that  the  plaintiff  had  not  the  possession  or  control  of  the  papers  in 
question.    Watts  v.  Knevals  (1889),  56  N.  Y.  Super.  592. 

The  affidavit  must  show  positively  that  the  papers  are  not  in  the  party's 
possession  nor  under  his  control.  Southard  v.  Dwight  (1851),  2  Sandf. 
672;  Bradstreet  v.  Bailey  (1857),  4  Abb.  233;  Woods  v.  De  Figaniere 
(1863),  25  How.  Pr.  522. 

A  bare  denial  by  the  plaintiff  of  possession  of  the  contracts  on  which  he 
had  mied  without  explanation  of  the  facts,  is  not  sufficient  for  the  court  to 
deny  a  motion  to  have  such  contracts  deposited  with  the  court  for  the 
inspection  of  the  defendant.    Hepburn  v.  Archer  (1880),  20  Hun,  535. 

Possession  of  the  papers  is  assumed  where  such  fact  is  not  denied.    Am- ' 
sinck  V.  Northup  (1881),  12  Week.  Dig.  573. 

Penalty  for  failure  to  obey  order.  —  The  penalty  for  failure  to  obey  an 
order  of  discovery  is  prescribed  by  Code  Civil  Procedure,  section  808. 

As  to  the  proper  practice  in  enforcing  obedience  to  order  for  discovery, 
see  Ackioyd  v.  Ackroyd  (1867),  2  Abb.  (N.  S.)  380. 

An  absolute  and  contumacious  refusal  to  obey  an  order  for  discovery 
must  be  shown  in  order  to  justify  the  summary  dismissal  of  a  pleading 
under  section  808.  Banes  v.  Rainey  (1909),  130  App.  Div.  465,  114  N.  Y. 
Supp.  986. 

Effect  of  production  of  books,  papers,  etc  —  A  book,  dociunent  or  other 
paper,  produced  under  an  order  made  as  prescribed  in  the  Code  of  Civil 
Procedure,  has  the  same  effect,  when  used  by  the  party  requiring  it,  as  if 
it  was  produced  upon  notice  according  to  the  practice  of  the  court.  Code 
Civ.  Pro.,  §  809. 
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Rule  17.  Application  for  a  subpoena  to  compel  the  attendance 
of  a  witness  to  obtain  testimony  under  depositions  taken 
within  the  state  for  use  without  the  state,  and  proceed- 
ings thereon 
The  petition  prescribed  by  section  915  of  the  Code  of 
Civil  Procedure  must  state  generally  the  nature  of  the 
action  or  proceeding  in  which  the  testimony  is  sought 
to  be  taken,  and  that  the  testimony  of  a  witness  is  ma- 
terial to  the  issues  presented  in  such  action  or  proceeding, 
and  shall  set  forth  the  substance  of,  or  have  annexed 
thereto,  a  copy  of,  the  commission,  order,  notice,  consent 
or  other  authority  imder  which  the  deposition  is  taken. 
In  case  of  an  application  for  a  subpoena  to  compel  the 
production  of  books  or  papers,  the  petition  shall  specify 
the  particular  books  or  papers  the  production  of  which  is 
sought,  and  show  that  such  books  or  papers  are  in  the 
possession  of  or  under  the  control  of  the  witness  and  are 
material  upon  the  issues  presented  in  the  action  or  special 
proceeding  in  which  the  deposition  of  the  witness  is 
sought  to  be  taken.  Unless  the  court  or  judge  is  satisfied 
that  the  application  is  made  in  good  faith  to  obtain  tes- 
timony within  sections  914  and  915  of  the  Code  of  Civil 
Procediu'e,  he  shall  deny  the  application.  Where  the 
subpoena  directs  the  production  of  books  or  papers,  it 
shall  specify  the  particular  books  or  papers  to  be  pro- 
duced, and  shall  specify  whether  the  witness  is  required 
to  deliver  sworn  copies  of  such  books  or  papers  to  the 
commissioner,  or  to  produce  the  original  thereof  and  de- 
posit the  same  with  the  commissioner.  This  subpoena 
must  be  served  upon  the  witness  at  least  two  days,  or  in 
case  of  a  subpoena  requiring  the  production  of  books  or 
papers,  at  least  five  days  before  the  day  on  which  the 
witness  shall  be  commanded  to  appear.  A  party  to  an 
action  or  proceeding  in  which  a  deposition  is  sought  to 
be  taken,  or  a  witness  subpoenaed  to  attend  and  give  his 
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deposition,  may  apply  to  the  court  to  vacate  or  modify 
such  subpoena. 

Upon  proof  by  affidavit  that  a  person  to  whom  a  sub- 
poena was  issued  has  failed  or  refused  to  obey  such  sub- 
poena; to  be  duly  sworn  or  affirmed;  to  testify  or  answer 
a  question  or  questions  propoimded  to  him;  to  produce 
a  book  or  paper  which  he  has  been  subpoenaed  to  pro- 
duce, or  to  subscribe  to  his  deposition  when  correctly 
taken  down,  a  justice  of  the  Supreme  Coiu't  or  a  coimty 
judge  shall  grant  an  order  requiring  such  person  to 
show  cause  before  the  Supreme  Coiul;,  at  a  time  and 
place  specified,  why  he  should  not  appear;  be  sworn  or  af- 
firmed ;  testify ;  answer  a  question  or  questions  propoimded ; 
produce  a  book  or  paper;  or  subscribe  to  his  deposition, 
as  the  case  may  be.  Such  affidavit  shall  also  set  forth 
the  natiu'e  of  the  action  or  special  proceeding  in  which 
the  testimony  is  sought  to  be  taken,  and  a  copy  of  the 
pleadings  or  other  papers  defining  the  issues  in  such 
action  or  special  proceeding,  or  the  fact  to  be  proved 
therein.  Upon  the  return  of  such  order  to  show  cause, 
the  Supreme  Court  shall  upon  such  affidavit  and  upon 
the  onginal  petition,  and  upon  such  other  facts  as  shall 
appear,  determine  whether  such  person  should  be  re- 
quired to  appear;  be  sworn  or  affirmed;  testify;  answer 
the  question  or  questions  propounded;  produce  the  book 
or  paper;  or  subscribe  to  his  deposition,  as  the  case  may 
be,  and  may  prescribe  such  terms  and  conditions  as  shall 
seem  proper.  Upon  proof  of  a  failure  or  refusal  on  the 
part  of  any  person  to  comply  with  any  order  of  the  court 
made  upon  such  determination,  the  court  or  judge  shall 
make  an  order  requiring  such  a  person  to  show  cause 
before  it  or  him  at  a  time  and  place  therein  specified,  why 
such  person  should  not  be  punished  for  the  offense  as 
for  a  contempt.  Upon  the  return  of  the  order  to  show 
cause  the  questions  which  arise  must  be  determined  as 
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upon  a  motion.  If  such  failure  or  refusal  is  established 
to  the  satisfaction  of  the  court  or  judge  before  whom  the 
order  to  show  cause  is  made  returnable,  the  court  or 
judge  shall  enforce  the  order  and  prescribe  the  punish- 
ment as  in  the  case  of  a  recalcitrant  witness  in  the  Su- 
preme Court. 

This  rule  is  new.  It  was  adopted  by  the  justices  of  the  Appdlate  Division 
of  the  Supreme  Court,  in  convention  held  in  October,  1899. 

Such  rule  was  adopted  in  conformity  with  the  amendment  to  section  915 
of  the  Code  of  Civil  Procedure,  made  by  L.  1899,  ch.  602. 

L.  1899,  ch.  502,  contains  all  the  law  relating  to  depositions  taken 
within  the  state  for  use  without  the  state.  Such  act  amended  sections  914, 
915  and  919  of  the  Code  of  Civil  Procedure,  and  repealed  sections  916,  917, 
918  and  920  thereof. 

ApplicAtion  of  rule.  —  A  subpoena  does  not  issue  under  the  above  rule 
and  sections  914  and  915  of  the  Code,  as,  of  course,  upon  showing  the  pend- 
ency of  the  action  within  the  foreign  jurisdiction  and  the  presence  of  the 
witness  within  this  state.  It  is  only  required  in  a  proper  case  unless  the 
court  or  judge  is  satisfied  that  the  application  therefor  is  made  in  good 
faith.  While  the  courts  are  not  authorized  to  examine  into  the  merits  of 
the  foreign  litigation  with  a  view  of  granting  or  refusing  a  subpcena  accord- 
ing to  their  opinion  as  to  whether  the  petitioner  has  or  has  not  a  good 
cause  of  action,  yet  to  protect  citizens  of  this  state  and  othera  within  the 
jurisdiction  of  our  courts  from  a  meddlesome  examination  concerning  their 
property  or  business  transactions  or  methods,  such  an  examination  should 
be  made  as  will  determine  whether  or  not  the  application  is  in  good  or  bad 
faith,  or  for  the  purpose  of  annoyance,  embarrassment  or  other  ulterior 
object.    Matter  of  Spinks  (1901),  63  App.  Div.  235,  71  N.  Y.  Supp.  398. 

There  is  no  obligation  upon  a  witness  to  have  copies  of  his  books  made 
for  the  benefit  of  parties  to  an  action  in  another  state,  nor  to  deposit  with 
the  notary  public  sworn  copies  of  extracts  from  the  books  of  his  firm. 
Matter  of  Waterman  (1905),  110  App.  Div.  115,  97  N.  Y.  Supp.  169. 

The  above  rule  authorizes  a  witness,  who  is  subpoenaed  to  attend  and  give 
his  deposition,  to  apply  to  the  court  to  vacate  or  modify  such  subpoena; 
where  he  submits  himself  to  an  examination  he  cannot  be  heard  to  question 
the  propriety  of  the  questions  propounded  for  him  to  answer.  If  there  is 
any  abuse  in  this  regard  the  only  persons  authorized  to  invoke  the  remedy 
to  either  protect  the  witness  or  exclude  the  testimony  is  the  party,  as  he,  in 
a  legal  sense,  is  the  only  person  aggrieved.  Matter  of  Dittman  (1901),  65 
App.  Div.  343,  72  N.  Y.  Supp.  886. 

Rule  construed  in  connection  with  sections  914  and  915  of  the  Code  of 
Qvil  Procedure.    Matter  of  Canter  (1903),  40  Misc.  126, 81  N.  Y.  Supp.  338. 
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Rule.  18.    Proof  of  service  of  summonsy  when  not  made  by 
sheriff;  in  divorce  cases 

Where  personal  service  of  the  summons  and  of  the 
complaint,  or  notice,  if  any,  accompany  the  same,  shall 
be  made  by  any  other  person  than  the  sheriff,  it  shall  be 
necessary  for  such  person  to  state  in  his  affidavit  of  serv- 
ice his  age,  or  that  he  is  more  than  twenty-one  years  of 
age;  when,  and  at  what  particular  place,  and  in  what 
manner  he  served  the  same,  and  that  he  knew  the  per- 
son served  to  be  the  person  mentioned  and  described  in 
the  summons  as  defendant  therein,  and  also  to  state  in 
his  affidavit  that  he  left  with  defendant  such  copy,  as 
well  as  delivered  it  to  him.  No  such  service  shall  be 
made  by  any  person  who  is  less  than  eighteen  years  of 
age. 

In  actions  for  divorce,  or  to  annul  a  marriage,  or  for 
separate  maintenance,  the  affidavit,  in  addition  to  the 
above  requirements,  shall  state  what  knowledge  the  af- 
fiant had  of  the  person  served  being  the  defendant  and 
proper  person  to  be  served,  and  how  he  acquired  such 
knowledge.  The  court  may  require  the  affiant  to  appear 
in  court  and  be  examined  in  respect  thereto,  and  when 
service  has  been  made  by  the  sheriff,  the  comi;  must  re- 
quire the  officer  who  made  the  service  to  appear  and  be 
examined  in  like  manner,  unless  there  shall  be  presented 
with  the  certificate  of  service  the  affidavit  of  such  officer, 
that  he  knew  the  person  served  to  be  the  same  person 
named  as  defendant  in  the  siunmons,  and  shall  also  state 
the  soiu'ce  of  his  knowledge. 

Formerly  Rule  18,  1868;  Rule  23,  1871;  Rule  32,  1874;  Rule  24,  1871; 
Rule  24,  1874;  Rule  18,  1877;  Rule  18,  1880;  Rule  18,  1884;  Rule  18, 1888; 
Rule  18,  1896. 

Actkm  commenced  by  service  of  smnmons.  —  Provisional  remedies  are 
excepted,  since  such  section  provides  that  from  the  granting  of  a  provisional 
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remedy  the  court  acquires  juriadiction  and  has  control  of  aU  subsequent 
proceedings.    Code  Civ.  Pro.,  §  416. 

Summons,  i^en  and  how  served.  —  The  summons  may  be  served  by  any 
perscm,  other  than  a  party  to  the  action,  except  where  it  is  oth^wise  spe- 
cially prescribed  by  law.  The  plaintiff's  attorney  may,  by  an  indorsement 
on  the  summons,  fix  a  time  within  which  the  service  thereof  must  be  made; 
in  that  case,  the  service  cannot  be  made  afterwards.  Where  a  sunmions  is 
delivered  for  service  to  the  sheriff  of  the  coimty,  wherein  the  defendant  is 
found,  the  sheriff  must  serve  it,  and  return  it,  with  proof  of  service,  to  the 
plaintiff's  attorney,  with  reasonable  diligence.    Code  Civ.  Pro.,  §  425. 

It  is  a  mere  irregularity  for  the  plaintiff  to  serve  the  siunmons.  Hunter 
V.  Lester  (1860),  18  How.  Pr.  347;  S.  C,  10  Abb.  260;  Myers  v.  Overton 
(1856),  2  id.  344;  S.  C,  4  E.  D.  Smith,  428.  Service  by  a  party  to  a  special 
proceeding  of  the  process  commencing  it  is  a  mere  irregularity  and  does  not 
make  the  proceeding  void.  Loeey  v.  Stanley  (1894),  83  Hun,  420,  31  N.  Y. 
Supp.  950. 

The  courts  of  this  state  have  no  authority  to  order  the  service  of  a 
summons  and  complaint  issuing  from  a  foreign  court  upon  a  resident  of 
this  state.    Matter  of  Remero  (1907),  56  Misc.  319,  107  N.  Y.  Supp.  621. 

How  served  on  natural  person.  —  Personal  service  of  the  sunmions  upon 
a  defendant,  being  a  natural  person,  must  be  made  by  delivering  a  copy 
thereof,  within  the  state,  as  follows: 

1.  If  the  defendant  is  an  infant,  under  the  age  of  fourteen  years,  to  the 
infant  in  person,  and  also  to  his  father,  mother  or  guardian;  or,  if  there 
is  none  within  the  state,  to  the  person  having  the  care  and  control  of  him, 
or  with  whom  he  resides,  or  in  whose  service  he  is  emplo3red. 

2.  If  the  defendant  is  a  person  judicially  declared  to  be  incompetent  to 
manage  his  affairs,  in  consequence  of  lunacy,  idiocy  or  habitual  drunken- 
ness, and  for  whom  a  committee  has  been  appointed,  to  the  committee,  and 
also  to  the  defendant  in  person. 

3.  If  the  action  is  against  a  sheriff,  for  a  cause  specified  in  section  one  hun- 
dred and  fifty-eight  of  this  act,  by  delivering  it  to  the  defendant  in  person, 
or  to  his  under-sheriff  in  person,  or  at  the  office  of  the  sheriff,  during  the 
hours  when  it  is  required  by  law  to  be  kept  open,  to  a  deputy-sheriff  or  a 
clerk  in  the  employment  of  the  sheriff,  or  other  person  in  chai^  of  the  office. 

4.  In  any  other  case,  to  the  defendant  in  person.    Code  Civ.  Pro.,  {  426. 
The  court  may  make  an  order  directing  a  copy  of  the  summons  to  be 

served  on  a  person  designated  in  the  order,  where  the  defendant  is  of  the 
age  of  fourteen  years,  or  is  incompetent  by  reason  of  habitual  drunkenness, 
or  any  other  reason,  to  manage  his  own  affairs.    Code  Civ.  Pro.,  §  427. 

Such  an  order  may  be  granted  where  it  appears  that  the  guardian  or 
committee  representing  the  infant  or  incompetent,  has  interests  in  the  ac- 
tion adverse  to  those  of  the  infant  or  incompetent.    Code  Civ.  Pro.,  {  428. 
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Service  on  a  lunatic  may  be  dii^)ensed  with  in  certain  cases.  Code  Civ. 
Pro.,  f  429. 

A  person  may  designate  a  person  to  receive  service  of  process  during  his 
absence  from  the  state.  Code  Civ.  Pro.,  {  430,  as  amended  by  L.  1899,  ch. 
524. 

Service  on  domestic  corporation.  —  Personal  service  of  the  summons 
upon  a  defendant,  being  a  domestic  corporation,  must  be  made  by  deliver- 
ing a  copy  thereof,  within  the  state  as  follows: 

1.  If  the  action  is  against  the  mayor,  aldermen,  and  commonalty  of  the 
city  of  New  York,  to  the  mayor,  comptroller,  or  counsel  to  the  corpora- 
tion. 

2.  If  the  action  is  against  any  other  city,  to  the  mayor,  treasurer,  counsel, 
attorney  or  clerk;  or,  if  the  city  lacks  either  of  those  officers,  to  the  officer 
performing  corresponding  functions,  under  another  name. 

3.  In  any  other  case,  to  the  president  or  other  head  of  the  corporation, 
the  secretary  or  clerk  to  the  corporation,  the  cashier,  the  treasurer,  or  a 
director  or  managing  agent.    Code  Civ.  Pro.,  §  431 « 

Service  on  railroad  corporations  in  actions  in  justices'  courts.  See  Code 
Civ.  Pro.,  §  2880. 

Service  on  express  companies  in  actions  in  justices'  courts.  See  Code 
Civ.  Pro.,  §2881. 

Service  on  agents  and  officers  of  corporations.  —  The  division  superin- 
tendent of  a  railroad,  whose  orders  govern  all  the  servants  and  agents  of 
the  company  within  that  division,  is  a  managing  agent  of  the  railroad 
within  the  meaning  of  section  432.  Rochester,  etc.,  R.  R.  Co.  v.  N.  Y.,  L. 
E.  ft  W.  R.  R.  Co.  (1888),  48  Hun,  190.  See  also  Brayton  v.  N.  Y.,  L.  E. 
&  W.  R.  R.  Co.  (1893),  25  N.  Y.  Supp.  264;  S.  C,  72  Hun,  602. 

Such  section  does  not  authorize  a  service  on  an  assistant  treasurer  of  a 
domestic  corporation.  Winslow  v.  Staten  Island  R.  T.  R.  R.  Co.  (1889), 
61  Hun,  298,  4  N.  Y.  Supp.  169. 

Service  on  a  de  facto  president  is  sufficient  to  give  the  court  jurisdiction, 
and  such  jurisdiction  is  not  divested  by  a  subsequent  adjudication  that  the 
person  served  was  not  president  de  jure.  Stillman  v.  Associated  Lace- 
Makers  Co.  (1895),  14  Misc.  608;  S.  C,  36  N.  Y.  Supp.  1071.  In  case  of  an 
adverse  claimant  to  an  office,  service  should  be  made  on  the  officer  de  facto. 
Berrian  v.  Methodist  Society  (1867),  4  Abb.  424;  S.  C,  6  Duer,  682. 

Service  of  a  summons  upon  a  domestic  corporation  by  delivering  the 
same  to  one  employed  as  assistant  superintendent  where  he  performs  no 
duties  which  make  him  a  managing  agent  within  the  meaning  of  section  431 , 
subdivision  3,  is  invalid.  Kramer  v.  /Buffalo  Union  Furnace  Co.  (1909), 
132  App.  Div.  415,  116  N.  Y.  Supp.  1101. 

A  person  in  charge  of  the  office  of  a  domestic  life  insurance  company  who 
receives  and  collects  premiums  paid  at  the  home  office  and  receipts  therefor 


Digitized  by 


Google 


92  The  General  Rules  of  Practice 

Service  of  summons  —  Rule  18 

18  the  cashier  of  the  corporation  within  the  meaning  of  section  441.  Russell 
V.  Washington  Life  Ins.  Co.  (1909),  62  Misc.  403,  115  N.  Y.  Supp.  950. 

The  g^ieral  superintendent  of  a  telephone  company  is  the  "managing 
agent"  of  the  company  within  the  provisions  of  section  431.  Barrett  v. 
American  Telephone  A  Tele.  Co.  (1893),  138  N.  Y.  491.  But  a  telegraph 
operator  is  not  a  managing  agent  of  a  company.  Jepson  v.  P.  C.  T.  Co. 
(1892),  20  N.  Y.  Supp.  300;  S.  C,  22  Civ.  Pro.  R.  434. 

An  agent  of  an  insurance  company  residing  at  a  place  other  than  where 
the  home  office  is  situated,  who  is  quali6ed  to  procure  and  effect  insurance 
for  the  company,  is  a  managing  agent.  Bain  v.  Globe  Ins.  Co.  (1854),  9 
How.  Pr.  448. 

Where  a  person  has  control,  as  the  agent  of  a  life  insurance  company, 
subject  to  the  control  of  the  home  office,  of  a  district  comprising  the  city 
of  Troy,  the  village  of  Lansingbuigh  and  vicinity,  with  nine  assistant 
superintendents,  and  sixty-two  sub-agents,  subject  to  his  orders,  and  has 
in  his  district  the  entire  superintendence  of  the  business  of  the  company, 
he  is  a  "managing  agent,"  and  the  fact  that  he  is  controlled  in  the  dis- 
chaige  of  his  duties  by  the  home  office  does  not  render  him  any  less  a  man- 
aging agent.  Ives  v.  Metropolitan  Life  Ins.  Co.  (1894),  78  Hun,  32,  28 
N.  Y.  Supp.  1030.  But  see  Schryver  v.  MetropoHtan  Life  Ins.  Co.  (1894), 
28  N.  Y.  Supp.  1092. 

An  agent  who  has  the  general  supervision  of  a  business  is  a  managing 
agent,  although  the  district  in  which  his  powers  are  exercised  is  limited. 
Muffins  V.  Metropolitan  Life  Ins.  Co.  (1903),  78  Hun,  297,  28  N.  Y.  Supp. 
959. 

A  ticket-seller  for  a  railroad  company  is  not  a  managing  agent.  Doty  v. 
Mich.  Cent.  R.  R.  Co.  (1859),  8  Abb.  427. 

Service  on  foreign  corporations.  —  Personal  service  of  a  summons,  upon 
a  def^idant,  being  a  foreign  corporation,  must  be  made  by  delivering  a 
copy  thereof,  within  the  state,  as  follows: 

1.  To  the  president,  vice-president,  treasurer,  assistant  treasurer,  or 
secretary  or  assistant  secretary;  or,  if  the  corporation  lacks  either  of  those 
officers,  to  the  officer  performing  corresponding  functions,  under  another 
name. 

2.  To  a  person  designated  for  the  purpose  as  provided  in  section  16  of 
the  General  Corporation  Law. 

3.  If  such  a  designation  is  not  in  force,  or  if  neither  the  person  designated, 
nor  an  officer  specified  in  subdivision  first  of  this  section,  can  be  found  with 
due  diligence,  and  the  corporation  has  property  within  the  state,  or  the 
cause  of  action  arose  therein;  to  the  cashier,  a  director,  or  a  managing 
agent  of  the  corporation,  within  the  state. 

4.  If  the  person  designated  as  provided  in  section  sixteen  of  the  General 
Corporation  Law  dies  or  removes  from  the  place  where  the  corporation  has 
its  principal  place  of  business  within  the  state  and  the  corporation  does  not 
within  thirty  days  after  such  death  or  removal  designate  in  like  manner 
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another  person  upon  whom  process  against  it  may  be  served  within  the 
state,  process  against  the  corporation  in  an  action  upon  any  liability  in- 
curred within  this  state  or  if  the  corporation  has  property  within  the  state 
may  after  such  death,  removal  or  revocation  and  before  another  designa- 
tion is  made  be  served,  upon  the  secretary  of  state. 

Constitutionality  of  section  declared.  Hiller  v.  Burl.  &  Miss.  R.  R.  R. 
Ck).  (1877),  70  N.  Y.  223;  Pope  v.Terre  Haute  C.  A  M.  Co.  (1881), 87  id.  137. 

A  service  is  good  under  the  above  section,  if  made,  within  the  state,  on 
the  president  of  a  foreign  corporation,  although  it  has  no  property  in  this 
state,  and  the  president  is  not  here  in  any  official  capacity,  but  merely 
passing  through  the  state  with  his  family,  on  his  way  to  a  watering-place 
in  another  state.  Pope  v.  Terre  Haute  C.  &  M.  Co.  (1881),  87  N.  Y.  137; 
Porter  v.  Sewell  Cai^Heating  Co.  (1889),  17  Civ.  Pro.  R.  386;  8.  C,  23 
Abb.  N.  C.  233.  So  also,  as  to  a  service  on  the  secretary  of  a  foreign  cor- 
poration.   MiUer  v.  Jones  (1893),  67  Hun,  281,  22  N.  Y.  Supp.  86. 

Service  of  a  summons  upon  a  person  alleged  to  be  the  cashier  of  a  foreign 
insurance  company  when  said  company  had  duly  designated  the  state 
superintendent  of  insurance  to  receive  service,  is  defective  where  it  appears 
by  affidavit  that  said  person  was  not  the  cashier.  Wilcox  v.  Philadelphia 
Casualty  Co.  (1910),  136  App.  Div.  626,  121  N.  Y.  Supp.  368. 

The  delivery  of  a  copy  of  a  summons  to  the  president  of  a  foreign  cor- 
poration who  resides  within  this  state  and  maintains  an  office  herein  from 
which  he  manages  and  controls  the  business  is  valid.  Grant  v.  Cananea 
Com.  Copper  Co.  (1907),  189  N.  Y.  241,  revg.  117  App.  Div.  576,  102 
N.  Y.  Supp.  642. 

It  must  be  shown  that  a  person  served  in  this  state  as  the  managing  agent 
of  a  foreign  corporation  is  clearly  a  managing  agent  thereof.  Coler  v. 
Pittsburgh  Bridge  Co.  (1895),  146  N.  Y.  281. 

Where  a  foreign  railroad  corporation  has  an  office  in  this  state,  in  which 
a  substantial  portion  of  its  business  is  transacted  by  a  person  designated 
by  itself  as  a  general  agent,  although  followed  by  words  indicating  his 
agency  to  be  confined  to  some  one  department,  such  agent  is  a  ''managing 
agent,"  and  a  service  on  him  is  binding.  Tuchband  v.  C.  &  A.  R.  R.  Co. 
(1889),  115  N.  Y.  437. 

Under  the  statutes  of  this  state,  service  within  this  state  on  the  proper 
officer  of  a  foreign  corporation  is  equivalent  to  personal  service  on  a  non- 
resident natural  person.  If  such  personal  service  cannot  be  made,  service 
may  be  made  by  publication  against  corporations  in  the  same  cases  in 
which  it  can  be  made  against  non-resident  individuals.  Bamett  v.  Chicago 
&  Lake  Huron  R.  R.  Co.  (1875),  4  Hun,  114.     . 

Service  on  officer  who  has  resigned.  —  Service  upon  one  who  was 
known  to  be  the  president  of  a  corporation,  but  who  had,  in  fact,  pre- 
viously resigned  his  office,  and  at  the  time  of  service  had  no  connection 
with  the  company,  is  not  a  service  on  such  corporation.  Buchannan  v. 
Ph)epect  Park  Hotel  Co.  (1895),  14  Misc.  435,  35  N.  Y.  Supp.  712. 
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Service  upon  the  managing  agent  of  a  foreign  insurance  company  is  not 
invalid,  merely  because,  at  the  time  of  the  service,  said  agent  had  written  to 
his  principal  tendering  his  resignation,  but  offering  to  act  for  the  principal 
until  the  appointment  of  a  new  agent,  where  the  resignation  was  not  then 
accepted  and  another  managing  agent  had  not  been  fi4>pointed.  Rath  v. 
Ohio  German  Fire  Ins.  Co.  (1909),  132  App.  Div.  692,  117  N.  Y.  Supp. 
382. 

Where  the  by-laws  of  a  corporation  provide  that  its  directors  shall  serve 
until  thdr  successors  are  chosen,  service  on  a  director  who  has  resigned, 
but  whose  successor  has  not  been  chosen,  is  binding  on  the  corporation. 
Timolat  v.  The  S.  J.  Held  Co.  (1896),  17  Misc.  556,  40  N.  Y.  Supp.  692. 
But  see  Wilson  v.  Brentwood  Hotel  Co.  (1896),  16  Misc.  48,  37  N.  Y.  Supp. 
665,  where  it  was  held  that  service  upon  a  director  who  had  resigned  was 
bad,  although  his  resignation  had  not.  been  accepted,  and  by  such  resigna- 
tion the  number  of  directors  was  reduced  to  less  than  the  statutory  number. 

Service  on  officers  who  had  surrendered  all  their  stock,  but  had  not  re- 
signed, was  held  good.  Camaghan  v.  Exporters  &  Producers'  Oil  Co. 
(1890),  32  N.  Y.  St.  Rep.  1117. 

The  service  of  a  summons  on  a  resident  director  of  a  foreign  corpOTation 
does  not  give  the  court  jurisdiction.  Stanton  v.  U.  S.  Pipe-line  Co.  (1895), 
90  Hun,  35,  36,  35  N.  Y.  Supp.  629, 

Service  on  foreign  insurance  company.  —  The  Insurance  Law,  sec- 
tion 30,  requires  foreign  insurance  companies  to  appoint  the  superintendent 
of  insurance  to  be  the  attorney  of  such  companies  for  the  service  of  all 
lawful  process  in  an  action  or  proceeding  in  this  state  against  such  com- 
panies. 

For  service  on  foreign  co-operative  or  assessment  insurance  companies, 
see  Insurance  Law,  §  203. 

Service  of  summons  and  complaint  in  an  action  against  a  foreign  in- 
surance company,  during  the  absence  of  the  superintendent  of  insurance, 
upon  a  deputy  in  his  office,  is  valid,  although  no  designation  of  such  deputy 
as  a  person  upon  whom  to  make  service,  is  shown.  Quinn  v.  Royal  Ins.  Co. 
(1894),  81  Hun,  207,  30  N.  Y.  Supp.  714,  62  N.  Y.  St.  Rep.  738. 

Service  of  a  summons  upon  the  superintendent  of  insurance  must  be 
made  by  delivering  a  copy  to  him;  it  is  not  sufficient  to  send  a  copy  to  him 
by  mail.  Farmer  v.  National  Life  Assn.  (U.  S.  Ch^.  Ct.,  1892),  28  Abb. 
N.  C.  421. 

The  compulsory  power  of  attorney  given  by  a  life  insurance  comi)any 
organized  under  the  laws  of  another  state,  to  the  superintendent  of  insur- 
ance under  this  section,  appointing  him  to  be  the  attorney  of  such  com- 
pany upon  whom  process  may  be  served  in  this  state,  does  not  authorize 
him  to  waive  an  irregularity  in  the  service  or  to  give  any  admission  of 
service.  Farmer  v.  National  Life  Assn.  (U.  S.  Circ.  Ct.,  1892),  28  Abb. 
N.  C.  421.  But  see  contra,  S.  C.  (1893),  67  Hun,  119,  21  N.  Y.  Supp. 
1056. 
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Admission  of  service  of  summons  may  be  made  by  superintendent  of 
insurance.  Appelbaum  v.  Star  Fire  Insurance  Ck>.  (1006),  115  App.  Div. 
117,  100  N.  Y.  Supp.  747. 

The  summons  in  an  action  in  the  City  Court  of  New  York,  against  a 
foreign  insurance  company,  may  be  served  u^n  the  superintendent  of 
insurance  at  his  office  in  Albany.  People  ex  rel.  Firemen's  Ins.  Co.  v. 
Justices  of  aty  Court  (1890),  25  Abb.  N.  C.  403. 

The  provisions  of  this  section,  relative  to  the  mode  of  service  of  process, 
does  not  exclude,  even  where  a  written  appointment  has  been  made  of  the 
superintendent  of  insurance  bs  its  attorney,  any  other  legal  methods  of 
service  upon  it;  and  where  service  is  made  pursuant  to  subdivision  3  of  sec- 
tion 432  of  the  Code  of  Civil  Procedure,  it  is  good.  Howard  v.  Prudential 
Ins.  Co.  (1896),  1  App.  Div.  135,  37  N.  Y.  Supp.  832;  followed  in  Fifer  v. 
Prudential  Ins.  Co.  (1896),  6  App.  Div.  623,  38  N.  Y.  Supp.  1143. 

The  provisions  of  this  section  ace  permissive  and  do  not  exclude  service 
made  in  accordance  with  the  provisions  of  section  432  of  the  Code  of  Civil 
Procedure,  which  prescribe  how  service  may  be  made  on  any  foreign  cor- 
poration. Silver  v.  Western  Assurance  Co.  (1896),  3  App.  Div.  572,  38 
N.  Y.  Supp.  335. 

A  certificate  filed  by  an  association  in  attempted  compliance  with  subdi- 
vision 2  of  section  432  of  the  Code,  supra,  which  does  not  designate  the 
place  where  the  service  can  be  made,  and  is  not  accompanied  by  the  con- 
sent of  the  person  designated,  nor  filed  in  the  office  of  the  secretary  of 
state,  is  fatally  defective.  McClure  v.  Supreme  Lodge  (1899),  41  App.  Div. 
131,  59  N.  Y.  Supp.  764. 

The  statute  requiring  a  foreign  insurance  company,  as  a  condition  of 
doing  business  in  a  state,  to  execute  a  power  of  attorney  authorizing  the 
superintendent  of  insurance  to  represent  it  as  to  the  service  of  process  in 
all  proceedings  against  it,  is  primarily  designed  for  the  protection  of  those 
citizens  of  the  state  who  in  reliance  thereon  acquire  rights  under  policies 
executed  with  them  or  for  their  benefit  while  th^  are  citizens.  It  was  not 
intended  to  permit  a  citizen  to  whom  a  policy  has  been  assigned  by  a  non- 
resident to  sue  upon  such  policy  within  this  state.  Hunter  v.  Mutual 
Reserve  Life  Insurance  (1906),  184  N.  Y.  136.  The  superintendent  of 
insurance,  appointed  as  required  by  statute,  acts  as  agent  of  the  corpora- 
tion with  respect  to  receiving  service  of  process,  and  not  as  an  officer  of 
the  state.    Flynn  v.  Union  Surety  A  Guaranty  Co.  (1902),  170  N.  Y.  145. 

Seryice,  how  made.  —  The  fact  that  the  plaintiff  is  prohibited  from 
serving  a  summons  does  not  prevent  him  from  proving  an  admission  of 
service.    White  v.  Bogart  (1893),  73  Hun,  256,  26  N.  Y.  Supp.  564. 

Under  what  conditions  the  delivery  of  a  siunmons  to  one  under  arrest 
is  not  good  service,  see  Anderson  v.  Abeel  (1904),  96  App.  Div.  370,  89 
N.  Y.  Supp.  254. 

Where  a  service  was  made  on  the  father  of  the  defendant,  who  was  sup- 
posed to  be  the  defendant,  and  judgment  was  entered  against  the  son,  al- 
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though  it  appeared  that  the  son  received  the  summons  and  complaint,  it 
was  held  that  the  judgment  was  defective  and  was  set  aside  for  want  of 
jurisdiction.    Williams  v.  Van  Valkenburgh  (1859),  16  How.  Pr.  144. 

Service  of  legal  process  on  a  convict  in  state  prison  is  regular  and  valid 
to  confer  jurisdiction.  Davis  v.  Duffle  (1869),  3  Keyes,  606;  Slade  v. 
Joseph  (1876),  5  Daly,  187. 

A  person  cannot  avoid  service  of  legal  process  by  refusing  to  receive  it. 
If  he  refuses,  a  service  by  laying  the  papers  on  his  shoulder  will  constitute 
a  valid  service.    Martin  v.  Raffln  (1893),  2  Misc.  588,  21  N.  Y.  Supp.  1043. 

Where  eflFort  to  avoid  service  was  shown,  the  throwing  of  the  process  into 
the  hall  by  the  process  server  on  being  refused  admission,  the  process  fail- 
ing near  the  feetof  the  defendant,  and  his  attention  being  called  to  it, 
might  be  held  sufficient  personal  service.  Wright  v.  Bennett  (Ct.  of  Ap- 
peals, unreported,  1894),  30  Abb.  N.  C.  65,  note. 

The  mere  deposit  of  a  summons  in  the  presence  of  the  defendant,  without 
offer  to  deliver  it  or  statement  of  its  nature,  is  not  a  good  service.  Cor- 
rell  V.  Granget  (1895),  12  Misc.  209,  34  N.  Y.  Supp. -25. 

Where  a  person  upon  whom  service  of  process  is  desired  to  be  made,  re- 
fuses to  receive  them,  the  person  or  officer  making  the  service  should  inform 
him  of  the  nature  of  the  papers,  and  of  his  purpose  to  make  service  of 
them,  and  lay  them  down  at  any  appropriate  place  in  his  presence.  Force 
cannot  be  used  to  compel  the  person  sought  to  be  served  to  accept  the 
papers.    Davidson  v.  Baker  (1863),  24  How.  Pr.  39. 

A  service  made  by  a  private  person  by  wrongfully  entering  the  house 
of  the  person  served,  is  illegal  and  will  be  set  aside.  Mason  v.  Libbey 
(1877),  1  Abb.  N.  C.  354. 

Serving  a  summons  concealed  in  an  envelope,  without  disclosing  the 
nature  thereof,  is  not  good.    Bulkly  v.  Bulkly  (1858),  6  Abb.  Pr.  307. 

Where  the  summons  and  the  complaint  in  an  action  are  not  personally 
served  upon  the  defendant  therein,  but  are  delivered  to  her  by  one  of  her 
employees  who  foimd  them  on  the  floor  of  a  room  where  the  process  server 
dropped  them,  a  judgment  entered  against  the  defendant  upon  her  alleged 
default  is  void  and  will  be  set  aside  upon  the  defendant's  motion,  even 
though  such  motion  is  not  made  until  almost  a  month  after  the  entry  of 
the  judgment.  O'Connell  v.  Gallagher  (1905),  104  App.  Div.  492,  93 
N.  Y.  Supp.  643. 

Service  of  process  on  holidays.  —  The  provisions  of  Laws  of  1881,  chap- 
ter 30  (am'd  1887,  ch.  289,  and  Rep.  1897,  ch.  614;  see  General  Ck)nstruc- 
tion  L.,  §  25),  do  not  prohibit  the  commencement  of  actions  or  the  trans- 
action of  legal  business  upon  holidays  mentioned  in  said  act.  Didsbury  v. 
Van  Tassel  (1890),  56  Hun,  423,  10  N.  Y.  Supp.  32. 

Service  of  a  process  on  election  day,  and  all  proceedings  under  it,  are 
void.  Weeks  v.  Noxon  (1856),  11  How.  Pr.  189.  See  note  to  Lown  v. 
Donovan  (1893),  29  Abb.  N.  C.  179,  on  dies  non  juridicus. 

Service  of  summons  upon  the  superintendent  of  insurance  in  an  actioil 
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against  a  foreign  corporation,  is  a  valid  service  upon  the  defendant  al- 
though madie  on  Labor  Day.  Flynn  v.  Union  Surety  &  Guaranty  Co. 
(1902),  170  N.  Y.  145. 

Proof  of  service,  how  made.  —  Proof  of  service,  as  prescribed  in  this 
article,  must  be  made  by  affidavit,  except  as  follows: 

1.  If  the  service  was  made  by  the  sheriff,  it  may  be  proved  by  his  cer- 
tificate thereof. 

2.  If  the  defendant  served  is  an  adult,  who  has  not  been  judicially  de- 
clared to  be  incompetent  to  manage  his  affairs,  the  service  may  be  proved 
by  a  written  admission,  signed  by  him,  and  either  acknowledged  by  him, 
and  certified  in  like  manner  as  a  deed  to  be  recorded  in  the  county,  or  ac- 
companied with  the  affidavit  of  a  person,  other  than  the  plaintiff,  showing 
that  the  signature  is  genuine. 

A  certificate,  admission,  or  affidavit  of  service  of  a  sunmions,  must  state 
the  time  and  place  of  service.  A  written  admission  of  the  service  of  a  sum- 
mons, or  of  a  paper  accompanying  the  same,  imports,  unless  otherwise 
expressly  stated  therein,  or  otherwise  plainly  to  be  inferred  from  its  con- 
tents, that  a  copy  of  the  paper  was  delivered  to  the  person  signing  the 
admission.    Code  Civ.  Pro.,  §  434. 

SheriiTs  certificate.  —  A  sheriff's  certificate  is  defective  when  it  omits  to 
mention  the  cause  in  which  it  is  served.  Litchfield  v.  Burwell,  5  How.  Pr. 
241. 

A  slight  mistake  in  the  name  of  a  defendant,  who  is  described  in  the 
certificate  as  a  defendant,  does  not  impair  the  validity  of  a  sheriff's  certifi- 
cate.   MiUer  v.  Brenham  (1877),  68  N.  Y.  83. 

A  sheriff's  certificate  does  not  lose  its  force  by  lapse  of  time,  or  by  having 
been  used  in  entering  a  judgment  afterwards  vacated.  It  may  be  used 
again  upon  a  second  application.    Brien  v.  Carey  (1856),  2  Abb.  416. 

The  officer's  certificate  of  service,  supported  by  his  positive  testimony,  is 
suffioient  to  overcome  testimony  of  a  party  against  whom  the  process  issued, 
denying  such  service.    Saigent  v.  Mead  (1888),  17  N.  Y.  St.  Rep.  996. 

Admissioii  of  service.  —  Plaintiff  is  not  made  incompetent  by  the  Code 
to  prove  admission  of  service.    White  v.  Bogart  (1878),  73  N.  Y.  256. 

It  is  immaterial  that  an  admission  acknowledges  service  of  a  copy  of  the 
summons,  instead  of  the  summons  itself.  Maples  v.  Mackey  (1878),  15 
Hun,  533. 

The  want  of  an  affidavit  verifying  an  admission  must  be  objected  to 
promptly,  but  it  may  be  cured  by  amendment,  even  after  judgment.  Jones 
V.  U.  S.  Slate  Co.  (1869),  16  How.  Pr.  129. 

Affidavit  of  service.  —  Where  doubt  is  thrown  upon  a  defendant's  denial 
of  the  service  of  a  summons  on  him,  a  positive  affidavit  on  file  of  the  service 
of  the  summons  must  prevail.   Moulton  v.  De  Macarty  (1869),  6  Robt.  470* 
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Where,  upon  the  hearing  before  the  referee  ordered  to  take  testimony  on 
a  motion  made  to  set  aside  a  judgment,  on  the  ground  that  there  had  been 
no  personal  service  of  the  summons  on  the  defendant,  such  defendant  not 
only  fails  to  appear  for  examination,  but  her  counsel  refuses  to  produce 
her  as  a  witness  when  requested  to  do  so,  the  conclusion  is  justified  that 
her  contention  is  unfounded.    Smith  v.  Hickey  (1898),  25  App.  Div.  105, 

49  N.  Y.  Supp.  198.    See  also  Button  v.  Smith  (1897),  23  App.  Div.  188, 

50  N.  Y.  Supp.  784. 

An  affidavit  of  service  made  by  the  attorney  for  the  plaintiff  failed  to 
state  the  age  of  the  affiant.  The  omission  did  not  constitute  a  fatal  defect, 
as  the  court  will  take  judicial  cognizance  of  the  fact  that  its  attorneys  are 
at  least  twenty-one  years  of  age.  Booth  v.  Kingsland  Ave.  Building  Assn. 
(1897),  18  App.  Div.  407,  46  N.  Y.  Supp.  457. 

An  affidavit  of  service  of  a  summons  made  by  an  attorney,  and  founded 
on  information  received  from  his  clerk,  who  made  the  service,  but  without 
stating  that  the  clerk  knew  the  person  served  to  be  the  defendant,  or  that 
he  left  with  him  the  summons,  etc.,  is  insufficient.  Spaulding  v.  Lyon 
(1878),  2  Abb.  N.  C.  203. 

To  make  competent  proof  of  the  service  of  a  summons,  the  affidavit  of 
the  person  who  made  the  service  is  not  necessary;  the  affidavit  of  a  third 
person,  who  swears  unequivocally  and  positively  to  the  service,  is  sufficient. 
The  presumption  from  such  an  affidavit  is  that  the  affiant  swears  from 
personal  knowledge  and  not  from  hearsay.  Murphy  v.  Shea  (1894),  143 
N.  Y.  78. 

The  return  of  a  sheriff,  or  the  affidavit  of  a  person  acting  in  his  place, 
of  the  service  of  a  summons  is  not  conclusive  on  the  defendant.  He  may 
be  allowed  to  disprove  it  to  set  the  proceedings  aside.  Van  Rensselaer  v. 
Chadwick  (1852),  7  How.  Pr.  297. 

An  affidavit  of  service  of  notice  of  tax  sale  need  not  comply  with  this 
rule  which  relates  only  to  the  proof  of  service  of  summons  in  matrimonial 
actions.    Hobbs  v.  Scott  (1907),  122  App.  Div.  399,  106  N.  Y.  Supp.  836. 

Proof  of  service  of  summons  in  matrimonial  actions.  —  It  is  provided 
in  section  1774  of  the  Code  of  Civil  Procedure,  that  where  the  sunmions  in 
an  action  to  annul  a  marriage,  for  divorce  or  separation  is  personally 
served,  but  a  copy  of  the  complaint  is  not  served  therewith;  or  where  a  copy 
of  the  summons  and  a  copy  of  the  complaint  are  delivered  to  the  defendant 
without  the  state,  the  certificate  or  affidavit  proving  service,  must  affij*ma- 
tively  state  in  the  body  thereof,  that  the  words,  "action  to  annul  a  mar- 
riage;" "action  for  a  divorce;"  or  "action  for  a  separation,"  are  written 
or  printed  upon  the  face  of  the  copy  of  the  summons  delivered  to  the  de- 
fendant. In  the  case  of  Fowler  v.  Fowler  (1899),  29  Misc.  670,  61  N.  Y. 
Supp.  109,  the  affidavit  of  service  was  to  the  effect  that  the  affiant  had 
known  the  defendant  for  about  a  year  and  that  the  defendant  admitted 
that  he  was  the  hudband  of  the  plaintiff.    He  did  not  swear  that  the  sum- 
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moDB  served  had  the  words  "action  for  a  divorce''  written  thereon  as  re- 
quired in  the  above  section  of  the  Ckxle,  but  he  did  swear  that  he  served 
the  "foregoing  summons''  which  was  attached  to  the  affidavit  and  which 
contained  the  words  required  by  the  statute.  It  was  held  that  while  the 
proof  of  service  was  not  altogether  satisfactory,  it  would  not  in  itself  be 
sufficient  to  justify  a  refusal  of  a  decree  of  divorce. 

While  it  may  be  a  technical  compliance  with  the  requirements  of  the  rule 
for  a  person  who  had  served  a  summons  and  complaint  in  an  action  to  annul 
a  marriage,  to  testify  that  he  served  such  summons  and  complaint  on  the 
defendant  and  that  the  defendant  is  in  default,  yet  it  will  be  more  satis- 
factory for  the  witness  to  testify  in  detail  as  to  his  acquaintance  with  the 
defendant  and  as  to  his  knowledge  that  the  person  served  was  the  defend- 
ant.   Silveira  v.  SUveira  (1901),  34  Misc.  267,  268,  69  N.  Y.  Supp.  634. 

The  appearance  of  an  attorney  for  a  defendant  in  an  action  for  absolute 
divorce  will  not  be  taken  in  lieu  of  proof  of  the  due  service  of  the  summons. 
Freeman  v.  Freeman  (1908),  67  Misc.  400, 109  N.  Y.  Supp.  705. 


Rule  19.   Pleadings  and  other  papers  to  be  folioed;  must  be 
legible;  objection,  when  waived;  allegations,  to  be  marked 

Every  pleading,  deposition,  aflfidavit,  case,  bill,  excep- 
tions, report,  paper,  order  or  judgment  exceeding  two 
folios  in  length,  shall  be  distinctly  numbered  and  marked 
at  each  folio  in  the  margin  thereof,  and  all  copies  either 
for  the  parties  or  the  court  shall  be  numbered  or  marked 
in  the  margin,  so  as  to  conform  to  the  original  draft  or 
entry  and  to  each  other,  and  shall  be  indorsed  with  the 
title  of  the  cause.  All  the  pleadings  and  other  proceed- 
ings and  copies  thereof  shall  be  fairly  and  legibly  written 
or  printed,  and  if  not  so  written  or  printed  and  folioed, 
and  indorsed  as  aforesaid  the  clerk  shall  not  file  the  same, 
nor  will  the  court  hear  any  motion  or  application  founded 
thereon. 

All  pleadings  or  other  papers  in  an  action  or  special 
proceeding  served  on  a  party  or  an  attorney,  or  filed  with 
the  clerk  of  the  court,  must  comply  with  section  796  of 
the  Ck)de  of  Civil  Procedure  and  must  be  written  or 
printed  in  black  characters;  and  no  clerk  of  the  court 
shall  file  or  enter  the  same  in  his  oflSce  unless  it  complies 
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with  this  rule.  The  party  upon  whom  the  paper  is  served 
shall  be  deemed  to  have  waived  the  objection  for  non- 
compliance with  this  rule  unless  within  twenty-four  hours 
after  the  receipt  thereof  he  retiuns  such  papers  to  the 
party  serving  the  same  with  a  statement  of  the  particu- 
lar objection  to  its  receipt;  but  this  waiver  shall  not  apply 
to  papers  required  to  be  filed  or  deUvered  to  the  court. 

It  shall  be  the  duty  of  the  attorney  by  whom  the  copy 
pleadings  shall  be  furnished  for  the  use  of  a  court  on  trial, 
to  plainly  designate  on  each  pleading  the  part  or  parts 
thereof  claimed  to  be  admitted  or  controverted  by  the 
succeeding  pleadings. 

Rules  19  and  20  of  1896  were  combined  by  the  justices  of  the  Appellate 
Division,  at  their  convention,  October  24,  1899,  for  the  purpose  of  making 
room  for  the  next  rule,  which  is  new. 

Formerly  Rule  20,  1858;  Rule  26,  1871;  Rule  26,  1874;  Rule  19,  1877; 
Rule  19,  1880;  Rules  19,  20,  1884;  Rules  19,  20,  1888;  Rules  19,  20,  1896. 

Process  and  pleadings  to  be  in  English  and  legibly  written.  —  Except 
where  it  is  otherwise  specially  prescribed  by  law,  a  writ  or  other  process 
must  be  in  the  name  of  the  people  of  the  state,  and  each  writ,  process,  rec- 
ord, pleading  or  other  proceeding  in  a  court,  or  before  an  officer,  must  be  in 
the  English  language,  and,  unless  it  is  oral,  made  out  on  paper  or  parch- 
ment, in  a  fair  legible  character,  in  words  at  length,  and  not  abbreviated. 
But  the  proper  and  known  names  of  process,  and  technical  words,  may  be 
expressed  in  appropriate  language,  as  now  is,  and  heretofore  has  been  cus- 
tomary; such  abbreviations  as  are  now  commonly  employed  in  the  English 
language  may  be  used;  and  numbers  may  be  expressed  by  Arabic  figures,  or 
Roman  numerals,  in  the  customary  manner.   Code  Civ.  Pro.,  §  22. 

Regulations  as  to  size  of  paper,  writing,  etc.  —  A  notice  or  other  paper 
in  an  action  may  be  served  on  a  party  or  an  attorney  either  by  delivering 
it  to  him  personally  or  in  the  manner  prescribed  in  the  next  section.  All 
papers  sopierved  or  required  to  be  filed  in  an  action,  shall  be  plainly  and 
legibly  written  or  printed  in  black  ink  upon  durable  paper  of  good  material, 
and,  if  imprinted  by  typewriter,  such  paper  shall  be  of  linen  quality  equal 
in  weight  to  sixteen  pounds  to  the  double-ci^  ream,  of  seventeen  by  twenty- 
eight  inches  in  sise,  and  service  of  filing  of  papers  printed  or  written  upon 
such  paper  with  such  ink  shall  be  deemed  a  compliance  with  the  terms  of 
this  section.  The  transcribed  minutes  of  a  stenographer  taken  in  any  civil 
or  criminal  action,  or  in  any  hearing  or  spedal  proceeding,  civil  or  criminal, 
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shall  be  written  or  typewritt^i  on  paper  of  the  siie  h^^inafter  specified; 
and  all  cases,  briefs,  points  or  other  papers  required  or  used  on  an  appeal 
from  any  judgment,  determination  or  order  of  any  court  or  board  shall  be 
printed  (when  required  to  be  printed  by  the  rules  of  any  court)  on  paper 
of  a  uniform  size,  as  follows:  The  paper  must  be  ten  and  cme-half  inches 
by  eight  inches,  and  bound  on  the  edge  of  the  greatest  length.  Code  Civ. 
Pro.,  §  796. 

A  notice  of  appeal  returned  on  the  ground  that  the  quality  and  weight  of 
the  paper  on  which  it  was  writtai  did  not  comply  with  section  796,  may 
be  corrected  and  a  second  service  made  nunc  pro  tunc.  People  ex  rel.  Col- 
lins V.  Aheam  (1910),  136  App.  Div.  452,  120  N.  Y.  Supp.  980. 

A  notice  of  justification  of  sureties  upon  an  undertaking  to  discharge  a 
mechanic's  lien  is  not  a  paper  in  an  action  and  therefore  sections  796  and 
797  do  not  apply.  Matter  of  Boland  v.  Sokalski  (1907),  56  Misc.  333,  106 
N.  Y.  Supp.  766. 

Failure  to  fdio.  —  A  judgment  entered  pursuant  to  the  direction  of  the 
court,  though  not  folioed,  is  not  void,  but  merely  irregular,  and  service  of 
a  copy  thereof,  with  notice  of  its  entry,  will  be  effective  to  limit  the  time 
in  which  an  appeal  can  be  taken  therefrom,  unless  the  judgment  be  set 
aside  because  of  irregularity.  If  a  party  desires  to  take  advantage  of  the 
irregularity,  he  is  bound  to  return  it  and  to  apprise  the  opposing  attorney 
of  the  irregularity  to  which  he  objects.  N.  Y.  City  Baptist  Soc.  v.  Taber- 
nacle Church  (1896),  9  App.  Div.  527,  41  N.  Y.  Supp.  720.  The  judgment 
should  not  be  vacated  for  a  failure  to  folio.  S.  C,  10  App.  Div.  288,  41 
N.  Y.  Supp.  976.  An  affidavit  and  order  extending  time  to  answer  may  be 
returned  if  served  without  being  folioed  as  required  in  the  above  rule,  and 
this  having  been  done  within  twenty-four  hours,  defendant  becomes  in  de- 
fault when  his  time  to  answer  expires.  Silleck  v.  Dahut  (1901),  35  Misc. 
134,  71  N.  Y.  Supp.  316.  See  Goldstein  v.  Marx  (1902),  73  App.  Div. 
545,  77  N.  Y.  Supp.  956. 

Correction  of  irregularities.  —  In  a  court  of  record  where  a  verdict,  re- 
port or  decision  has  been  rendered,  the  judgment  shall  not  be  stayed,  nor 
shall  any  judgment  of  a  court  of  record  be  impaired  or  affected  by  reason 
of  imperfections,  omissions,  defects,  matters  or  things  in  the  process  plead- 
ings or  other  proceedings.  < 

12.  .  .  .  For  any  other  default  or  negligence  of  the  cleric,  or  any 
other  officer  of  the  court,  or  of  a  party,  his  attorney  or  coimsel,  by  which 
the  adverse  party  has  not  been  prejudiced.    Code  Civ.  Pro.,  §  721. 

Such  defects  may  be  amended.    Code  Civ.  Pro.,  §  722. 

In  every  stage  of  the  action  the  court  must  disregard  an  error  or  defect, 
in  the  pleadings  or  other  proceedings,  which  does  not  affect  the  substan- 
tial rights  of  the  adverse  party.    Code  Civ.  Pro.,  §  723. 

These  sections  apply  to  a  failure  to  folio  papers.  N.  Y.  City  Bap.  Soc. 
V.  Tabernacle  Church  (1896),  10  App.  Div.  288,  41  N.  Y.  Supp.  976. 
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Rule  20.  Service  and  setflement  of  interrogatories 
Interrogatories  to  be  annexed  to  a  conunission  issued 
under  article  second  of  title  three  of  chapter  nine  of  the 
Code  of  Civil  Procedure  shall  be  served  within  ten  days 
after  the  entry  of  the  order,  aUpwing  the  commission.^ 
Cross-interrogatories  shall  be  served  within  ten  days 
after  the  service  of  the  interrogatories,  imless  a  different 
time  is  fixed  therefor  by  the  order  allowing  the  commis- 
sion. In  case  a  party  shall  fail  to  serve  such  cross- 
interrogatories  within  the  time  limited  therefor,  he  shall 
be  deemed  to  have  waived  his  right  to  propound  cross- 
interrogatories  to  the  witness  to  be  examined  irnder  the 
commission.  Either  party  may,  within  two  days  after 
the  service  of  the  cross-interrogatories,  or  within  two 
days  after  the  time  to  serve  cross-interrogatories  has  ex- 
pired, serve  upon  the  opposing  party  a  notice  of  settle- 
ment of  the  interrogatories  and  cross-interrogatories  be- 
fore a  justice  of  the  court  or  coimty  judge.  The  time  at 
which  such  interrogatories  or  cross-interrogatories  shall 
be  noticed  for  settlement  shall  be  not  less  than  two  nor 
more  than  ten  days  after  the  service  of  the  notice.  If 
neither  party  serves  such  a  notice  within  the  time  lim- 
ited therefor,  the  interrogatories  and  cross-interrogatories 
are  to  be  deemed  settled  as  served  and  shall  be  so  allowed 
without  notice. 

This  rule  is  new;  it  was  adopted  by  the  convention  of  the  justices  of  the 
Appellate  Divisions  of  the  Supreme  Court,  held  in  October,  1899. 

Article  2  of  title  3  of  chapter  9  of  the  Ckxie  of  Civil  Procedure  embraces 
sections  887  to  913  of  the  Code  inclusive,  and  relate  to  "Depositions  taken 
without  the  state,  for  use  within  the  state/' 

A  justice,  in  settling  interrogatories  annexed  to  a  deposition  to  be  taken 
without  the  state,  is  without  power  to  pass  upon  objections  to  the  questions, 
the  settlement  being  merely  for  the  purpose  of  authenticating  the  inter- 
rogatories. A  party  aggrieved  by  an  order  of  a  justice  of  the  Supreme 
Court  settling  interrogatories  to  be  annexed  to  a  deposition  to  be  taken 
without  the  state,  should  appeal  therefrom.  A  rehearing  before  another 
justice  is  not  authorized.  Spun*  &  Sons  v.  Empire  State  Surety  Co.  (1907), 
122  App.  Div.  449,  106  N.  Y.  Supp.  1009. 
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Rule  21*  Non-enumerated  motionsi  when  to  be  noticed 

Non-enumerated  motions,  in  the  Supreme  Court,  ex- 
cept in  the  first  and  second  districts,  and  motions  no- 
ticed to  be  heard  in  Erie  coirnty,  shall  be  noticed  for  the 
first  day  of  the  term  or  sitting  of  the  court,  accompanied 
with  copies  of  the  affidavits  and  papers  on  which  the 
same  shall  be  made,  and  the  notice  shall  not  be  for  a  later 
day,  unless  sufficient  cause  be  shown  (and  contained  in 
the  affidavits  served),  for  not  giving  notice  for  the  first 
day.  In  other  courts  such  motions  may  be  made  on  any 
day  designated  by  the  judges  thereof.  In  the  Appellate 
Division  such  motions  may  be  noticed  for  any  motion 
day  in  the  term. 

Fonneriy  Rule  39,  1868;  Rule  27,  1871;  Rule  27,  1874;  Rule  21,  1877; 
Rule  21,  1880;  Rule  21,  1884;  Rule  21,  1888;  Rule  21,  1896. 
An  application  for  an  order  is  a  motion.    Code  Civ.  Pro.,  §  768 
What  are  non-enumerated  motions.    See  Rule  38,  post. 

Where  motion  most  be  made.  —  A  motion,  upon  notice,  in  an  action  in 
the  Supreme  Court,  must  be  made  within  the  judicial  district,  in  which 
the  action  is  triable,  or  in  a  coimty  adjoining  that  in  which  it  is  triable; 
except  that  where  it  is  triable  in  the  first  judicial  district,  the  motion  must 
be  made  in  that  district;  and  a  motion,  upon  notice,  cannot  be  made  in 
that  district,  in  an  action  triable  elsewhere.  But  this  section  does  not  apply 
to  a  case,  where  it  is  specially  prescribed  by  law,  that  a  motion  may  be 
made  in  the  county,  where  the  applicant,  or  other  person  to  be  affected 
thereby,  or  the  attorney  resides.    Code  Civ.  Pro.,  §  769. 

In  the  first  judicial  district,  a  motion  which  elsewhere  must  be  made  in 
court,  may  be  made  to  a  judge  out  of  court,  except  for  a  new  trial  on  the 
merits.    Code  Civ.  Pro.,  §  770. 

When  notice  returnable.  —  This  rule  is  applicable  to  an  order  requiring 
a  defendant  to  show  cause  why  he  should  not  be  punished  for  a  contempt 
in  violating  an  injunction.   Power  v.  Village  of  Athens,  19  Hun,  165. 

Where  notice  returnable.  —  An  order  to  show  cause  made  by  a  justice 
of  the  Supreme  Court  returnable  at  a  regular  term  of  that  court  at  the 
courthouse,  in  a  specified  village,  at  a  specified  date,  may  be  treated  as 
returnable  before  the  justice  himself  instead  of  before  the  Special  Term, 
the  first  day  of  which  has  expired  on  the  return  day.  Matter  of  Judkina 
(1908),  126  App.  Div.  624,  110  N.  Y.  Supp.  687. 
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Papers  senred  with  notice.  —  This  rule  was  not  intended  to  and  does 
not  include  pleadings  already  served  and  which  need  not  be  served  again. 
Badger  v.  Gilroy  (1897),  21  Misc.  466,  47  N.  Y.  Supp.  669. 

A  moving  party  who  desires  to  use  papers,  which,  on  a  previous  motion, 
have  been  recently  served  on  the  adverse  party,  and  are  still  in  the  latter's 
possession,  is  not  bound  to  serve  such  papers  again;  notice  of  his  inten- 
tion to  use  them  is  sufficient.  Deuterman  v.  Pollock  (1899),  36  App.  Div. 
522,  55  N.  Y.  Supp.  829. 

An  affidavit  tendered  by  the  moving  party  after  an  adjournment  of  the 
motion,  without  permission  given  so  to  do,  cannot  be  read  upon  the  mo- 
tion. Northrup  v.  Village  of  Sidney  (1904),  97  App.  Div.  271,  90  N.  Y. 
Supp.  23. 

It  is  probably  the  better  practice  for  the  respondent  to  submit  all  of  his 
affidavits  to  the  opposing  attorney  in  advance  of  the  argument  of  the 
motion,  but  it  is  not  required  in  the  second  department  by  this  rule. 
Wauser  v.  De  Nyse  (1907),  116  App.  Div.  796,  102  N.  Y.  Supp.  36. 

Where  the  defendant  in  an  action  makes  a  motion  to  stay  the  plaintiff's 
proceedings  because  of  the  non-payment  by  him  of  a  judgment  for  costs 
rendered  against  him  in  an  action  which  he  had  previously  brought  against 
a  third  party  upon  the  same  cause  of  action,  but  does  not  acquire  title 
to  such  judgment  until  after  the  service  of  the  motion  papers,  the  motion 
should  be  denied.  Tamssheim  v.  Brooklyn  Q.  C.  &,  S.  R.  R.  Co.  (1905), 
106  App.  Div.  233,  94  N.  Y.  Supp.  534. 


Rule  22.    Notice  of  motion  to  strike  out  irrelevant  matter 

Motions  to  strike  out  of  any  pleading  matter  allied  to 
be  irrelevant,  redundant  or  scandalous,  and  motions  to 
correct  a  pleading  on  the  ground  of  its  being  **so  indefi- 
nite or  uncertain  that  the  precise  meaning  or  application 
is  not  apparent,"  must  be  noticed  before  demurring  or 
answering  the  pleading  within  twenty  days  from  the 
service  thereof.  The  time  to  make  such  motion  shall 
not  be  extended  unless  notice  of  an  application  for  such 
extension,  stating  the  time  and  place  thereof,  of  at  least 
two  days  shall  be  given  to  the  adverse  party. 

Formerly  Rule  50,  1858;  Rule  28,  1871;  Rule  28,  1874;  Rule  22,  1877; 
Rule  28, 1880;  Rule  22, 1884;  Rule  22, 1888;  Rule  22, 1896. 

The  purpose  of  this  rule  is  to  prevent  an  inconsiatent  proceeding  in  an 
action.    A  plaintiff  by  serving  a  reply  to  a  counterclaim  is  not  estopped  by 
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this  rule  from  subsequently  moving  to  strike  out  irrelevant  and  scandalous 
matter  contained  in  a  separate  d^ense.  Sheridan  v.  Tucker  (1910),  138 
App.  Div.  436. 

Cede  provisioiis  respectinf  motion  to  strike  out  —  Irrelevant,  redun- 
dant, or  scandalous  matter  contained  in  a  pleading,  may  be  stricken  out, 
upon  the  motion  of  a  person  aggrieved  thereby.  Where  scandalous  matter 
is  thus  strick«i  out,  the  attorney  whose  name  is  subscribed  to  the  pleading 
may  be  directed  to  pay  the  costs  of  the  motion,  and  his  failure  to  pay  them 
may  be  punished  as  a  contempt  of  the  court.    Code  Civ.  Pro.,  §  545. 

To  make  pleading  more  definite  and  certain.  —  Where  one  or  more 
denials  or  allegations,  contained  in  a  pleading,  are  so  indefinite  or  uncer- 
tain that  the  precise  meaning  or  application  thereof  is  not  apparent,  the 
court  may  require  the  pleading  to  be  made  definite  and  certain,  by  amend- 
ment.   Code  Civ.  Pro.,  §  546. 

What  is  irrelevant  —  A  pleading  is  irrelevant  which  has  no  substantial 
relation  to  the  controversy.  Goodman  v.  Robb  (1886),  41  Hun,  605; 
Seward  v.  Miller  (1852),  6  How.  Pr.  312;  Struver  v.  Ocean  Ins.  Co.  (1860), 
2  Hilt.  475;  S.  C,  9  Abb.  23;  Fasnacht  v.  Stehn  (1869),  53  Barb.  650; 
S.  C,  5  Abb.  (N.  S.)  358;  Park  &  Sons'  Co.  v.  Nat.  Druggists'  Assn.  (1898), 
30  App.  Div.  508,  52  N.  Y.  Supp.  475.  And  matter  contained  in  a  plead- 
ing is  irrelevant  which  cannot  affect  the  decision  of  the  court,  as  having  no 
bearing  on  the  subject-matter  of  the  controversy.  Fabbricotti  v.  Launitz 
(1851),  3  Sandf.  743;  Cahill  v.  Palmer  (1864),  17  Abb.  196,  aflfd.  45  N.  Y. 
478;  Jeffras  v.  McK.  &  S.  Co.  (1874),  2  Hun,  351;  S.  C,  48  How.  Pr.  122; 
Van  Rensselaer  v.  Brice  (1834),  4  Paige,  174;  Peaslee  v.  Peaslee  (1893), 
2  Misc.  573,  22  N.  Y.  Supp.  527.  Irrelevancy  comprehends  both  prolixity 
or  needless  details  of  material  matter,  and  also  matter  out  of  which  no 
cause  of  action  or  defense  could  arise  between  the  parties.  See  Bank  v. 
Kitching  (1861),  11  Abb.  435;  S.  C,  7  Bosw.  664;  Weber  v.  Schwarz  (1887), 
12  N.  Y.  St.  Rep.  621. 

True  test  is  whether  matter  constitutes  a  cause  of  action  or  defense.  In- 
gersoU  V.  IngersoU  (1882),  1  Qv.  Pro.  R.  102;  Averill  v.  Taylor  (1851),  5 
How.  Pr.  476;  Quintard  v.  Newton  (1868),  5  Robt.  72;  Doran  v.  Dinsmore 
(1861),  33  Barb.  86;  S.  C,  20  How.  Pr.  503.  Material  all^ations  cannot 
be  stricken  out.  Cahill  v.  Palmer  (1864),  17  Abb.  196.  A  motion  was 
denied  where  argument  was  necessary  to  show  irrelevancy.  Baer  v.  Sey- 
mour (1887),  12  N.  Y.  St.  Rep.  166;  Gaylord  v.  Beardsley  (1893),  54  id. 
234;  WilUams  v.  Folsom  (1890),  32  id.  455. 

Matter  should  not  be  stricken  out  of  an  answer  where  it  may  be  pertinent 
by  way  of  explanation,  or  as  connected  with  the  history  of  the  subject- 
matter  of  the  litigation.  Duprat  v.  Havemeyer  (1884),  18  Week.  Dig. 
439. 

Matter  which  is  a  mere  recital  of  evidence  can  be  stricken  out.    Weber 
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V.  Schwarz  (1887),  12  N.  Y.  St.  Rep.  621;  Wtherbee  v.  Slayback  (1888), 
14  id.  426;  Schroeder  v.  Poet  (1896),  3  App.  Div.  411,  38  N.  Y.  Supp.  677. 

Matter  will  not  be  stricken  out  of  a  complaint  unless  it  appears  that  it 
will  harm  or  do  injustice  to  the  defendant.  Lugen  v.  Byrnes  (1888),  15 
Qv.  Pro.  R.  72;  S.  C,  16  N.  Y.  St.  Rep.  970;  Pacific  M.  S.  S.  Co.  v.  Lrwin 
(1875),  67  Barb.  277;  S.  C,  4  Hun,  671;  Nordlinger  v.  McKim  (1891),  38 
N.  Y.  St.  Rep.  886;  S.  C,  14  N.  Y.  Supp.  615.  Nor  where  it  is  material  and 
relevant  as  to  one  defendant  but  irrelevant  as  to  another.  Brown  v.  Fish 
(1902),  76  App.  Div.  329,  78  N.  Y.  Supp.  414. 

Matter  which  is  irrelevant  as  to  one  defendant  but  relevant  as  to  another 
should  not  be  stricken  out.  Brown  v.  Pish  (1902),  76  App.  Div.  329,  78 
N.  Y.  Supp.  414.  Matter  which  is  concisely  stated  and  is  germane  to  issue 
should  be  left  in.  Rockwell  v.  Day  (1903),  84  App.  Div.  438,  82  N.  Y. 
Supp.  993.  Allegation  in  complaint  in  action  for  ejectment  detailing  his- 
tory of  disputes,  etc.,  in  respect  to  lands  are  irrelevant  and  may  be  stricken 
out.  Brown  v.  Fish  (1902),  37  Misc.  367,  75  N.  Y.  Supp.  760,  revd.  on 
other  grounds,  76  App.  Div.  329.  In  action  for  specific  performance  of 
land  contract  allegation  in  complaint  as  to  motive  of  making  agreement  is 
not  relevant.  First  Presb.  Church  v.  Kennedy  (1902),  72  App.  Div.  82, 
76  N.  Y.  Supp.  284. 

A  person  should  be  left  free  to  frame  his  own  pleadings  so  far  as  the 
rules  of  good  pleading  will  permit,  and  matter  which  ia  claimed  to  be  ir- 
relevant or  redundant  should  be  stricken  out  only  when  the  moving  party 
is  actually  aggrieved  by  it.  Park  &  Sons'  Co.  v.  Nat.  Druggists'  Assn. 
(1898),  30  App.  Div.  508,  52  N.  Y.  Supp.  476;  Stokes  v.  Star  Co.  (1902), 
69  App.  Div.  21,  74  N.  Y.  Supp.  628;  Howard  v.  Mobile  Co.  of  America 
(1902),  75  App.  Div.  23,  77  N.  Y.  Supp.  957. 

Where  there  is  a  semblance  of  a  cause  of  action  or  defense  set  up  in  a 
pleading,  its  sufficiency  cannot  be  determined  on  a  motion  to  strike  out  as 
redundant  or  irrelevant.  Walter  v.  Fowler  (1881),  85  N.  Y.  621;  Hub- 
bard V.  Gorham  (1885),  38  Hun,  162;  Eaton  v.  Burnett  (1883),  48  N.  Y. 
Super.  548;  Merritt  v.  Gonley  (1890),  68  Hun,  372,  12  N.  Y.  Supp.  132. 

On  a  motion  to  strike  out  irrelevant,  redimdant  and  scandalous  matter 
the  entire  cause  of  action  on  defense  cannot  be  stricken  out  but  only  the 
irrelevant  matter.  Tiemey  v.  Helvetia-Swiss  Fire  Ins.  Co.  (1908),  129 
App.  Div.  694,  114  N.  Y.  Supp.  139.  Thus,  a  motion  to  strike  out  an  entire 
pleading  as  irrelevant  or  redundant  matter  is  unauthorised.  Stroook  Plush 
Co.  V.  Talcott  (1908),  129  App.  Div.  14,  113  N.  Y.  Supp.  214;  Benedict  v. 
Dake  (1852),  6  How.  Pr.  352;  Nichols  v.  Jones,  id.  365;  Hull  v.  Smith 
(1853),  8  id.  149;  Howell  v.  Knickerbocker  Life  Ins.  Co.  (1863),  24  id. 
475;  Blake  v.  Eldred  (1860),  18  id.  240;  Hubbard  v.  Gorham  (1886),  38 
Hun,  162. 

Counterclaim  cannot  be  struck  out  as  irrelevant.  Fettretch  v.  McKay 
(1872),  47  N.  Y.  426;  Collins  v.  Swan  (1869),  7  Robt.  94;  Gross  v.  Bock 
(1887),  11  N.  Y.  St.  Rep.  295;  Whitehall  Lumber  Co.  v.  Edmans  (1889), 
22  id.  199. 
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Where  the  defense  set  up  is  only  irrelevant  upon  the  theory  that  it  can- 
not prevail,  the  remedy  should  be  taken  by  demurrer.  Smith  v.  American 
Turquoise  Co.  (1894),  77  Hun,  192,  28  N.  Y.  Supp.  329. 

In  a  suit  in  equity  irrelevant  allegations  which  are  not  germane  to  the 
issue  but  present  a  new  issue  or  tend  to  confuse  the  real  issues,  may  be 
stricken  out.  Bradley  v.  Sweeny  (1907),  120  App.  Div.  316,  105  N.  Y. 
Supp.  295. 

In  an  equitable  action,  where  the  matter  alleged  might  bear  on  the  ques- 
tion of  costs  which  are  in  the  discretion  of  the  court,  such  allegations  should 
not  be  struck  out  on  motion.  Town  of  Dimkirk  v.  Lake  Shore  &  Mich.  So. 
Ry.  Co.  (1894),  75  Hun,  366,  27  N.  Y.  Supp.  105;  Evans  v.  Burton  (1887), 
5  N.  Y.  St.  Rep.  218;  Howard  v.  Tiffany  (1851),  3  Sandf.  695;  Van  Rens- 
selaer V.  Brice  (1834),  4  Paige,  174. 

A  motion  to  strike  out  matter  as  irrelevant  should  only  be  granted  where 
no  doubt  of  the  irrelevancy  exists,  and  there  must  be  some  evidence  that 
the  retention  of  the  allegations  would  embarrass  the  defendant  in  his  de- 
fense. Lynch  v.  Second  Ave.  R.  R.  Co.  (1896),  7  App.  Div.  164,  39  N.  Y. 
Supp.  1103;  Littlejohn  v.  Greely  (1862),  22  How.  Pr.  345;  McGregor  v. 
McGregor  (1868),  35  id.  385. 

Motion  must  be  supported  on  the  face  of  the  pleadings  and  cannot  be 
d^ed  on  an  afiSdavit  denying  the  allegation.  Stewart  v.  Forst  (1895), 
15  Misc.  621,  37  N.  Y.  Supp.  215. 

Where  a  motion  is  made  to  strike  out  a  whole  paragraph  in  a  complaint, 
part  of  which  is  relevant,  the  motion  will  be  denied.  Raines  v.  N.  Y.  Press 
Co.  (1895),  92  Hun,  515,  37  N.  Y.  Supp.  45. 

In  an  action  for  libel  an  allegation  stating  that  the  defendant  was  ap" 
prised  by  the  plaintiff  of  the  truth  of  the  matter  before  publication  of  the 
libel  relating  thereto,  should  not  be  stricken  out  as  irrelevant  for  it  tends 
to  show  malice.  Bingham  v.  Gaynor  (1909),  135  App.  Div.  426,  119  N.  Y. 
Supp.  1010. 

Ail  allegation  in  a  complaint  in  action  for  libel,  that  defendant  was  put 
to  an  expense  in  proving  falsity  of  libel,  was  struck  out  as  irrelevant.  Rob- 
ertson V.  N.  Y.  Press  Co.  (1896),  2  App.  Div.  49,  37  N.  Y.  Supp.  187. 

Allegations  should  not  be  struck  out  because  they  merely  present  a 
doubtful  question  of  the  admissibihty  of  evidence  of  the  facts.  Palmer  v. 
Palladium  Printing  Co.  (1897),  16  App.  Div.  270,  44  N.  Y.  Supp.  675. 

The  court  should  carefully  scrutinize  the  whole  pleading,  and  if,  in  any 
possible  view,  the  matter  pleaded  may  be  relevant  or  have  the  bearing 
claimed  by  it,  it  should  not  be  stricken  out.  Dunton  v.  Haggennan  (1897), 
18  App.  Div.  146,  46  N.  Y.  Supp.  758.  See  Scharf  v.  Warren-Scharf  As- 
phalt Paving  Co.  (1897),  15  App.  Div.  480,  44  N.  Y.  Supp.  491. 

In  an  action  to  recover  a  balance  due  on  the  sale  of  stocks,  an  allegation 
in  the  answer  that  the  plaintiff  is  guilty  of  a  ''misdemeanor''  and  liable  to 
a  penalty  in  a  civil  action  because  he  failed  to  affix  stamps  on  the  transfer 
of  the  stock  as  required  by  the  Tax  Law,  will  not  be  stricken  out  as  irrele- 
vant and  scandalous.    Sheridan  v.  Tucker  (1910),  138  App.  Div.  436, 
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An  allegation  in  a  reply  that  the  action  in  which  the  judgment  set  up 
in  bar  was  obtained,  was  brought  for  the  piupose  of  preventing  the  trial 
of  the  suit  at  bar  on  the  merits  does  not  a^ect  the  force  or  legal  effect  of 
such  judgment,  and  may  be  stricken  out  as  irrelevant.  Henriques  v.  Gar- 
son  (1898),  26  App.  Div.  35,  49  N.  Y.  Supp.  1074. 

Matter  will  not  be  stricken  out  of  an  answer  when  it  is  responsive  to 
irrelevant  matter  in  the  complaint.  Mclntyre  v.  Ogden  (1879),  17  Hun, 
604. 

An  answer,  or  part  thereof,  cannot  be  stricken  out  for  inconsistency. 
Smith  V.  Wells  (1860),  20  How.  Pr.  158;  Bryant  v.  Bryant  (1867),  2  Robt. 
612;  MacCall  v.  Am.  Union  Life  Ins.  Ck).  (1895),  89  Hun,  490,  35  N.  Y. 
Supp.  364. 

An  answer  upon  information  and  belief  cannot  be  strick^i  out  as  a  sham, 
although  the  facts  were  within  the  defendant's  knowledge.  Hopkins  v. 
Meyer  (1902),  76  App.  Div.  365,  78  N.  Y.  Supp.  459. 

Discretion  of  court  —  Motions  to  strike  out  portions  of  a  pleading  as 
irrelevant  or  redundant  are  addressed  to  the  sound  discretion  of  the  court 
and  will  be  denied  unless  the  court  can  clearly  see  that  they  have  no  pos- 
sible bearing  on  the  issues  involved.  Indelli  v.  Lester  (1909),  130  App. 
Div.  548,  115  N.  Y.  Supp.  46. 

Redundancy.  —  Irrelevant  matter  is  redundant,  but  redundant  matter  is 
not  necessarily  irrelevant.  Needless  repetition  of  material  allegations  con- 
stitute redundancy  as  well  as  an  insertion  of  irrelevant  matter.  Park  & 
Sons'  Ck).  V.  Nat.  Druggists'  Assn.  (1898),  30  App.  Div.  508,  510,  52  N.  Y. 
Supp.  475;  Bowman  v.  Sheldon  (1853),  5  Sandf.  657. 

A  party  has  been  held  aggrieved  by  every  unnecessary  allegation.  Car- 
penter V.  West  (1851),  5  How.  Pr.  53;  Isaac  v.  Velloman  (1857),  3  Abb. 
464.  But  matter  will  not  be  stricken  out  if  not  incumbering  the  record,  or 
seriously  prejudicing  the  opposite  party,  though  clearly  redundant.  Clark 
V.  Harwood  (1853),  8  How.  Pr.  470;  Pacific  Mail  S.  S.  Co.  v.  Irwin  (1875), 
4  Hun,  671;  S.  C,  67  Barb.  277;  Brockleman  v.  Brandt  (1860),  10  Abb. 
141;  Denithome  v.  Denithome  (1858),  15  How.  Pr.  232;  White  v.  Kidd 
(1850),  4  id.  68. 

Statements  of  evidence  are  redundant  and  will  be  stricken  out.  Wood^i 
V.  Strew  (1855),  10  How.  Pr.  48;  WiUiams  v.  Hayes  (1851),  5  id.  470. 

The  remedy  where  one  count  or  statement  containing  facts  constituting 
two  or  more  distinct  causes  of  action,  is  to  compel  the  plaintiff  to  elect 
between  them,  or  strike  out  all  but  one  of  them  for  redundancy.  Cheney 
V.  Fiske  (1862),  22  How.  Pr.  236;  Waller  v.  Raskan  (1856),  12  id.  28;  Good- 
ing V.  McAllaster  (1854),  9  id.  123;  Robinson  v.  Judd,  id.  378;  Benedict  v. 
Seymour  (1852),  6  id.  298. 

A  general  denial,  in  addition  to  specific  denials,  will  not  be  stricken  out 
as  redundant.  Homan  v.  Byrnes  (1882),  14  Week.  Dig.  175.  But  where  a 
denial  was  included  in  each  of  five  separate  defenses,  a  motion  to  strike 
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out  was  granted.  Sanford  v.  Rhoads  (1902),  39  Misc.  548,  80  N.  Y.  Supp. 
404. 

Where  a  defendant  repeats  by  specific  reference  all  allegations  of  a  good 
defense  in  four  other  separate  defenses,  the  remedy  is  to  strike  out  as  re- 
dundant the  defenses  repeated  if  it  be  immaterial  to  the  additional  defenses 
attempted  to  be  interposed  by  the  new  matter.  Wiener  v.  Boehm  (1908), 
126  App.  Div.  703,  111  N.  Y.  Supp.  126. 

In  malicious  prosecution,  allegations  of  aggravating  circumstances  will 
not  be  stricken  out  as  redundant.  Brockleman  v.  Brandt  (1860),  10  Abb. 
141.  And  in  such  an  action,  a  defense,  that  the  defendant  had  probable 
cause  after  a  denial  of  the  allegations  of  the  complaint,  alleging  want  of 
probable  cause,  is  redimdant.    Host  v.  Harris  (1861),  12  Abb.  446. 

Hypothetical  clause  to  the  effect  that  if  note  was  indorsed  by  defendant's 
testator  it  was  indorsed  under  circumstances  stated  is  redundant.  Com 
V.  Levy  (1904),  97  App.  Div.  48,  89  N.  Y.  Supp.  658.  Where  the  only  de- 
fect is  reiteration  of  averments,  and  it  does  not  appear  that  defendant  is 
prejudiced,  motion  to  strike  out  should  be  denied.  Pope  Mfg.  CJo.  v.  Rub- 
ber Goods  Mfg.  Co.  (1905),  100  App.  Div.  349, 91  N.  Y.  Supp.  828. 

Scandalous  matter.  —  Scandalous  matter  may  be  stricken  out  as  within 
the  inherent  power  of  the  court.  Bowman  v.  Sheldon  (1853),  5  Sandf. 
657;  Opdyke  v.  Usable  (1865),  18  Abb.  266;  Carpenter  v.  West  (1851),  5 
How.  Pr.  53.  And  the  costs  to  strike  out  may  be  charged  upon  the  attor- 
ney.   McVey  v.  Cantrell  (1876),  8  Hun,  522. 

A  motion  to  strike  out  scandalous  matter,  and  not  a  demurrer,  is  the 
proper  remedy.    Armstrong  v.  Phillips  (1891),  14  N.  Y.  Supp.  582. 

The  court  may  strike  out  scandalous  matter  on  its  own  motion.  People 
ex  rel.  v.  Murray  (1893),  22  N.  Y.  Supp.  1051;  S.  C,  22  Qv.  Pro.  R.  53. 

The  granting  of  a  motion  is  within  the  discretion  of  the  court.  Wehle 
V.  Loewy  (1893),  2  Misc.  345,  21  N.  Y.  Supp.  1027.  And  where  the  at- 
torney is  aggrieved  by  the  scandalous  matter,  he  may  make  the  motion.  Id. 

Where,  in  an  action  on  an  accident  policy  issued  by  defendant  insuring 
plaintiff  against  suits  for  personal  injuries,  the  complaint  alleges  that  the 
defendant  conducted  the  defense  in  so  indifferent  a  manner  that  judgment 
was  given  against  the  plaintiff,  such  allegations  may  not  be  stricken  out  as 
scandalous,  where  plaintiff,  after  sustaining  an  action  under  the  policy 
himself,  complains  that  defendant  negligently  defended  the  personal  in- 
jury action.    Apple  v.  People's  Surety  Co.  (1910),  66  Misc.  562. 

Indefinite  or  imcertain  allegations.  —  See  Code  Civ.  Pro.,  f  546,  anle^ 
The  indefiniteness  and  imcertainty  are  only  such  as  appear  on  the  face 

of  the  pleading.    Brown  v.  M.  S.  R.  R.  Co.  (1858),  6  Abb.  237;  Hopkins 

V.  Hopkins  (1882),  28  Hun,  436. 
Whether  a  pleading  is  indefinite  and  uncertain  must  be  determined  by 

inspection  thereof  and  not  upon  affidavits.    Deubert  v.  City  of  New  York 

(1908),  126  App.  Div.  359,  110  N.  Y.  Supp.  403. 
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It  must  be  made  to  appesir  that  the  court  will  not  be  able  to  ascertain 
the  meaning  of  the  pleading,  because  of  indefiniteness  and  uncertainty^ 
People  V.  Tweed  (1875),  63  N.  Y.  201;  Tilton  v.  Beecher  (1874),  69  id. 
176;  Brownell  v.  Nat.  Bank  of  Gloversville  (1882),  13  Week.  Dig.  371; 
Madden  v.  Underwriting  Printing  &  Pub.  Co.  (1894),  10  Misc.  27,  30 
N.  Y.  Supp.  1052;  First  Presbyterian  Church  v.  Kennedy  (1902),  72  App. 
Div.  82,  76  N.  Y.  Supp.  284. 

The  court  may  require  a  pleading  to  be  made  more  definite  and  certain 
only  when  the  all^ation  is  so  indefinite  or  uncertain  that  its  precise  mean- 
ing is  not  apparent.  Smythe  v.  Cleary  (1908),  127  App.  Div.  556,  111 
N.  Y.  Supp.  872. 

A  general  statement,  if  comprehensive  and  complete,  although  it  may, 
in  the  proof,  involve  details,  cannot  be  arraigned  as  indefinite  or  uncertain. 
Williams  v.  Folsom  (1890),  57  Hun,  128,  10  N.  Y.  Supp.  895. 

Complaint  made  more  certain  and  definite  by  the  insertion  of  statehaents 
as  to  the  nature  of  a  trust  and  the  obligations  assumed  by  the  trustee. 
Marvil  v.  Stone  (1896),  3  App.  Div.  413,  38  N.  Y.  Supp.  698.  As  to  the 
nature  and  character  of  a  disease  which  the  plaintiff  alleged  to  have  been 
contracted  by  the  negligence  of  the  defendant.  Hatterman  v.  Sieman 
(1890),  1  App.  Div.  486,  37  N.  Y.  Supp.  405. 

Where  a  defendant  desires  to  be  further  informed  as  to  the  specific  claims 
of  the  plaintiff,  the  pleading  setting  up  a  general  allegation  of  damages,  he 
may  move  to  make  the  same  more  definite  and  certain.  Keefe  v.  Lee 
(1910),  197  N.  Y.  768,  revg.  125  App.  Div.  903,  109  N.  Y.  Supp.  1134. 

In  an  action  to  enjoin  the  construction  of  a  right  of  way  appurtenant  to 
lands,  indefiniteness  in  the  description  should  be  corrected  by  a  motion  to 
make  the  pleading  more  definite  and  certain.  Palmer  v.  Van  Deusen  (1907), 
122  App.  Div.  282,  106  N.  Y.  Supp.  707. 

An  order  requiring  a  pleading  to  be  made  more  definite  and  certain  should 
not  require  the  disclosure  of  matters  which  are  more  properly  the  subject 
of  a  bill  of  particulars.  Harrington  v.  Stillman  (1907),  120  App.  Div. 
669,  106  N.  Y.  Supp.  76. 

The  pleadings  in  an  action  against  a  buyer  for  failure  to  accept  and  pay 
for  goods  ordered  should  not  be  required  to  be  made  more  definite  by  stat- 
ing whether  the  damages  were  based  on  the  difference  between  the  market 
and  contract  price  or  on  the  difference  between  the  contract  price  and  the 
amount  realized  on  a  resale.  Friedman  v.  Denousky  (1907),  122  App.  Div. 
258,  106  N.  Y.  Supp.  780. 

As  to  allegations  of  rental  of  ''certain  premises. '^  Post  v.  Blazewits 
(1897),  13  App.  Div.  124,  43  N.  Y.  Supp.  59,  citing  Gustaveson  v.  Otis 
(1894),  67  N.  Y.  St.  Rep.  797;  Waters  v.  Clark  (1862),  22  How.  Pr.  104. 

Allegation  of  a  large  sum  due  is  indefinite.  Heywood  v.  Buffalo  (1866), 
14  N.  Y.  534.  So  as  to  allegation  that  each  plaintiff  is  a  creditor  in  the  sum 
of  $100  and  upwards.  Grey  v.  Kendall  (1866),  6  Bosw.  666;  S.  C,  10  Abb. 
66.    See  also  Chesbrough  v.  N.  Y.  &  E.  R.  R.  Co.  (1868),  26  Barb.  9. 

Allegation  of  place  is  material  whenever  the  matters  pleaded  are  local 
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in  their  nature,  and  if  omitted,  the  pleading  is  indefinite.  Vermilya  v. 
Beatty  (1850),  6  Barb.  429.  See  Beach  v.  Bay  State  Go.  (1860),  10  Abb. 
71;  Thatcher  v.  Morris  (1854),  11  N.  Y.  437. 

When  names  of  persons  must  be  alleged.  Hassa  v.  Cutting  (1887),  11 
N.  Y.  St.  Rep.  891;  Schellens  v.  Equitable  Life  Ass.  Soc.  (1884),  32  Hun, 
235. 

Time  should  be  stated  if  it  is  material  when  a  fact  happened.  People  v. 
Ryder  (1855),  12  N.  Y.  433;  Bennett  v.  Lawrence  (1902),  71  App.  Div. 
413,  75  N.  Y.  Supp.  902.  Time  when  goods  were  sold  is  material.  Blanch- 
ard  V.  Strait  (1853),  8  How.  Pr.  83. 

Order  may  be  granted  where  the  complaint  alleges,  generally,  false  repre- 
sentations to  have  been  made  by  agents  of  a  corporate  plaintiff.  Texas, 
etc..  Oil  Co.  V.  Mutual  Fire  Ins.  Co.  (1890),  58  Hun,  560, 12  N.  Y.  Supp.  900. 

Motion  is  proper  only  where  the  precise  meaning  and  application  of  the 
allegation  is  indefinite  and  uncertain.  Dumar  v.  Witherbee,  Sherman  & 
Co.  (1903),  88  App.  Div.  181,  84  N.  Y.  Supp.  669;  Day  v.  Day  (1904), 
98  App.  Div.  314,  90  N.  Y.  Supp.  680.  Where  meaning  is  reasonably  ap- 
parent amendment  will  not  be  ordered.  Smith  v.  Irwin  (1904),  45  Misc. 
262,  92  N.  Y.  Supp.  170.  Matters  of  time,  place  and  circumstances,  unless 
material  parts  of  cause  of  action  or  d^ense,  must  be  obtained  by  bill  of 
particulars  and  not  by  motion  under  Code,  §  546.  Kavanaugh  v.  Common- 
wealth T.  Co.  (1904),  45  Misc.  201,  91  N.  Y.  Supp.  967;  Ruggles  v.  O'Brien 
(1903),  79  App.  Div.  641,  79  N.  Y.  Supp.  940;  Dumar  v.  Witheribee,  Sher- 
man A  Co.  (1903),  88  App.  Div.  181,  84  N.  Y.  Supp.  669. 

The  motion  is  proper  where  the  complaint  leaves  it  uncertain  whether 
the  plaintiff  founds  his  action  on  a  contract  or  tort.  Neftel  v.  Lightstone 
(1879),  77  N.  Y.  96;  Ladd  v.  ArkeU  (1874),  37  N.  Y.  Super.  35.  And  also 
where  it  is  uncertain  whether  the  action  \b  foimded  on  the  performance  or 
rescission  of  a  contract.  Faulks  v.  Camp  (1876),  40  N.  Y.  Super.  70.  Or 
whether  the  defendant  is  served  as  receiver  or  individually.  Jones  v. 
Norwood  (1874),  37  N.  Y.  Super.  276;  affd.  60  N.  Y.  616.  See  also  Season- 
good  V.  Fleming  (1893),  74  Hun,  639,  26  N.  Y.  Supp.  831. 

Answer  in  action  for  libel  may  be  made  more  certain  and  definite  in 
order  that  the  plaintiff  may  ascertain  what  part  of  the  article  the  defendant 
intends  to  admit  having  written  or  published,  and  what  part  he  intends  to 
deny  having  written  or  published.  Rolker  v.  Gonsalez  (1898),  32  App. 
Div.  224,  52  N.  Y.  Supp.  1000. 

In  an  action  brought  against  a  mimidpal  corporation  to  recover  damages 
for  an  alleged  negligence  in  the  care  of  a  bridge,  if  the  defendant  desires 
a  more  accurate  description  of  the  place  where  it  is  claimed  the  injuries 
were  sustained,  and  of  the  negligence  of  the  defendant  in  respect  thereto, 
the  proper  course  is  to  have  the  complaint  made  more  definite  and  certain. 
Dexter  v.  Village  of  Fulton  (1895),  86  Hun,  433,  33  N.  Y.  Supp.  901. 

Denials  are  not  required  to  be  made  more  definite  and  certain  by  the  ad- 
dition of  other  matter.  White  v.  Koeter  (1895),  89  Hun,  483,  35  N.  Y. 
Supp.  369. 
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The  defendant  should  not  be  compelled  to  be  more  explicit  and  definite 
than  the  plaintifif  was  in  stating  his  cause  of  action.   Eisner  v.  Eisner  (1896), 

89  Hun,  480,  35  N.  Y.  Supp.  393. 

In  actions  to  recover  real  property,  plaintiff  may  be  required  to  include 
a  definite  description  of  the  premises  alleged  to  have  been  wrongfully  oc- 
cupied.   Gustaveson  v.  Otis  (1894),  75  Hun,  611,  27  N.  Y.  Supp.  280. 

When  motion  to  strike  out  irrelevant  matter  or  make  definite  and  cer- 
tain should  be  made.  —  The  motion  to  make  a  complaint  more  definite 
and  certain  should  be  made  within  twenty  days  of  the  service  of  the  com- 
plaint. Brooks  V.  Hanchett  (1885),  36  Hun,  70.  Such  motion  should  be 
made  before  answering.  Gridley  v.  Gridley  (1885),  7  Civ.  Pro.  R.  215; 
Carillo  v.  Carillo  (1889),  25  N.  Y.  St.  Rep.  423.  If  the  motion  is  not  made 
within  such  time,  no  costs  will  be  given,  although  the  motion  is  granted. 
Simmons  v.  Simmons  (1888),  21  Abb.  N.  C.  469. 

Twenty  days  from  the  service  of  an  amended  answer  are  aUowed  in 
which,  to  move  to  make  it  more  certain  and  definite.  Walker  v.  Granite 
Bank  (1877),  1  Abb.  (N.  S.)  406. 

Such  motion  need  not  be  made  at  the  earliest  possible  moment,  but  where 
an  extension  of  the  time  ''to  plead  or  otherwise  move"  has  been  granted, 
it  may  be  made  at  any  time  prior  to  the  expiration  of  such  extension.  Ham- 
mond V.  Earle  (1879),  5  Abb.  N.  C.  105.  See  also  Lackey  v.  Vanderbilt 
(1855),  10  How.  Pr.  155. 

Ordinarily,  it  is  a  waiver  of  the  objection  of  uncertainty,  to  procure  an 
extension  of  the  time  to  ''answer  or  demur."  Brooks  v.  Hanchett  (1885), 
36  Hun,  70. 

Service  of  an  answer  is  a  waiver  of  the  right  to  strike  out  irrelevant  mat- 
ter. Goch  V.  Marsh  (1853),  8  How.  Pr.  439;  Williams  v.  Folsom  (1890), 
32  N.  Y.  St.  Rep.  455. 

The  motion  to  strike  out  irrelevant  matter  must  be  made  before  answer- 
ing or  demurring.  N.  Y.  Ice  Co.  v.  Northwestern  Ins.  CJo.  (1861),  21  How. 
Pr.  234;  S.  C,  12  Abb.  74.  It  should  be  made  within  twenty  days  after 
the  service  of  the  pleading  or  amended  pleading  objected  to.  Walker  v. 
Granite  Bank  (1866),  1  Abb.  (N.  S.)  406;  Siriani  v.  Deutsch  (1895),  12 
Misc.  213,  34  N.  Y.  Supp.  26;  Barber  v.  Bennett  (1852),  4  Sandf.  705. 

The  motion  cannot  be  made  at  the  trial.  Smith  v.  (Countryman  (1864), 
30  N.  Y.  655;  Simmons  v.  Eldredge  (1865),  29  How.  Pr.  309. 

Where  the  defendant  in  an  action  serves  papers  on  a  motion  to  strike 
out  certain  portions  of  the  complaint  as  scandalous  and  redundant,  and  to 
require  the  plaintiff  to  separately  state  and  number  her  causes  of  action, 
and,  at  the  same  time,  procures  from  the  plaintiff's  attorney  a  stipulation 
extending  the  time  to  answer,  which  stipulation  does  not  reserve  to  the 
defendant  the  right  to  make  such  motion,  the  motion,  if  not  made  until 
after  the  time  when  the  d^endant's  time  to  answer  would  have  expired 
but  for  the  stipulation,  should  be  denied.    Sherman  v.  McCarthy  (1904), 

90  App.  Div.  542,  85  N.  Y.  Supp.  727. 
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Where  a  pleading  is  served  by  mail,  the  time  prescribed  by  Rule  22  of 
the  General  Rules  of  Practice  for  the  making  of  a  motion  to  make  it  more 
definite  and  certain  is  doubled  pursuant  to  section  798  of  the  Code  of  Civil 
Procedure.  Bonuk  v.  Blauner  (1004),  93  App.  Div.  306,  87  N.  Y.  Supp. 
851.  (This  case  was  decided  before  the  amendment  to  section  798  by 
L.  1910,  ch.  423.) 

Notico  of  motion.  —  The  notice  should  point  out  the  precise  parts  ob- 
jected to  as  irrelevant.  Rathbun  v.  Markham  (1872),  43  How.  Pr.  271; 
Blake  v.  Eldred  (1860),  18  id.  240;  Benedict  v.  Dake  (1852),  6  id.  352. 

Rule  23.  Affidavits  of  merits 

AU  motions  for  relief  to  which  a  party  is  not  entitled 
as  matter  of  right  shall  be  made  upon  papers  showing 
merits,  and  the  good  faith  of  the  prosecution  or  defense, 
which  may  be  shown  by  any  proof  that  shall  satisfy  the 
court.    (Amended  Apr.  1,  1910,  in  effect  Sept.  1,  1910.) 

Formerly  Rule  21,  1858;  Rule  29,  1871;  Rule  29,  1874;  Rule  23,  1877; 
Rule  23,  1880;  Rule  23,  1884;  Rule  23,  1888;  Rule  23,  1896. 

The  following  cases  are  applicable  to  the  sufiSdency  of  an  affidavit  of 
merits:  State  Bank  of  Syracuse  v.  Gill  (1880),  23  Hun,  40;  Meech  v.  Cal- 
kins (1843),  4  Hill,  534;  Brittan  v.  Peabody,  id.  61;  Briggs  v.  Briggs  (1808), 

3  Johns.  449;  Swartwout  v.  Hoage  (1819),  16  id.  3;  Onondaga  County 
Bank  v.  Shepherd  (1837),  19  Wend.  10;  Bleecker  v.  Storms  (1847),  2  How. 
Pr.  161;  Brownell  v.  Marsh  (1840),  22  Wend.  636;  Fitshugh  v.  Truax 
(1842),  1  Hill,  644;  Calder  v.  Lansing,  id.  212;  Jordan  v.  Garrison  (1852), 
6  How.  Pr.  6;  Ellis  v.  Jones,  id.  296;  Tompkins  v.  Acer  (1855),  10  id.  309; 
Rickards  v.  SwHsser  (1849),  3  id.  413;  McMurray  v.  Giffoid  (1851),  5 id.  14. 

Affidavit  must  pursue  language  of  rule.    Bank  of  Utica  v.  Root  (1843), 

4  Hill,  535. 

Opening  defaults.  —  An  affidavit  alleging  that  defendant  "  has  a  good 
and  valid  defense  on  the  merits  of  the  whole  of  the  plaintiff's  claim  in 
this  action,  and  that  he  is  not  indebted  to  the  plaintiff  in  the  amount 
claimed  in  the  complaint,  or  in  any  amount  whatsoever,"  is  insufficient  on 
an  Implication  to  open  a  default.  Duche  v.  Voisin  (1887),  18  Abb.  N.  C. 
358.  An  affidavit  of  merits  is  required  in  opening  a  default  in  the  Munici- 
pal Courts  of  New  York.  ThomaU  v.  Turner  (1898),  23  Misc.  363, 51  N.  Y. 
Supp.  214;  Sandowitz  v.  Duane  (1900),  30  Misc.  630,  62  N.  Y.  Supp.  744. 
A  defendant  seeking  to  open  a  default  in  a  divorce  action  should  present 
an  affidavit  of  merits  and  a  proposed  answer.  Maguire  v.  Maguire  (1902), 
75  App.  Div.  534,  78  N.  Y.  Supp.  312. 
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Where  no  affidavit  of  merits  has  been  filed  and  served,  and  there  is  noth- 
ing to  indicate  that  the  defendant  has  complied  with  this  rule,  and  fully 
and  fairly  stated  the  case  to  his  counsel,  an  order  opening  his  default 
must  be  reversed.  Davis  v.  Soloman  (1899),  25  Misc.  695,  56  N.  Y.  Supp. 
80. 

Rule  24.  Affidavit  for  order  extending  time 

No  order  extending  a  defendant's  time  to  answer  or 
demur,  or  the  plaintiflf's  time  to  reply  to  a  counterclaim, 
shall  be  granted,  luiless  the  party  applying  for  such  or- 
der presents  to  the  judge  to  whom  the  application  is 
made  an  affidavit  of  the  attorney  or  coimsel  retained  to 
defend  the  action  that  from  the  statement  of  the  case 
made  to  him  by  the  defendant  he  verily  believes  that  the 
defendant  has  a  good  and  substantial  defense  upon  the 
merits  to  the  cause  of  action  set  forth  in  the  complaint, 
or  to  some  part  thereof,  or  an  affidavit  of  the  attorney 
or  counsel  for  the  plaintiff,  that  from  the  statement  of 
the  case  made  to  him  by  the  plaintiff  he  verily  believes 
that  the  plaintiff  has  a  good  and  substantial  defense  upon 
the  merits  to  the  cause  of  action  set  forth  as  a  counter- 
claim, or  to  some  part  thereof,  as  the  case  may  be.  The 
affidavit  shall  also  state  the  cause  of  action  and  the  re- 
lief demanded  in  the  complaint  and,  where  a  counter- 
claim has  been  interposed,  the  cause  of  action  alleged  as 
a  counterclaim  and  the  relief  demanded  in  the  answer; 
and  whether  any  and  what  extension  or  extensions  of 
time  to  answer,  demiu*  or  reply  by  stipulation  or  order 
have  been  granted. 

When  the  time  to  serve  any  pleading  has  been  extended 
by  stipulation  or  order  for  twenty  days,  no  further  time 
shall  be  granted  by  order,  except  upon  two  days'  notice 
to  the  adverse  party  of  the  application  for  such  order. 
(Amended  Apr.  1,  1910,  m  effect  Sept.  1,  1910.) 

Formerly  Rule  22,  1858;  Rule  30,  1871;  Rule  30,  1874;  Rule  24,  1877; 
Rule  24,  1880;  Rule  24,  1884;  Rule  24,  1888;  Rule  24,  1896. 
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Code  proTisiont  respecting  extensions  of  time.  —  The  following  seo- 
tions  of  the  Code  of  Civil  Procedure  are  applicable  to  extensions  of  time: 

§  781.  Where  the  time,  within  which  a  proceeding  in  an  action  after  its 
commencement,  must  be  taken,  has  begun  to  run,  and  has  not  expired,  it 
may  be  enlaiged,  upon  an  affidavit  showing  grounds  therefor,  by  the 
court,  or  by  a  judge  authorised  to  make  an  order  in  the  action. 

§  782.  In  a  case  specified  in  the  last  two  sections,  the  affidavit,  upon 
which  the  order  was  granted,  or  a  copy  thereof,  must  be  served  with  a 
copy  of  the  order;  otherwise,  the  order  may  be  disregarded. 

§  783.  After  the  expiration  of  the  time,  within  which  a  pleading  must  be 
made,  or  any  other  proceeding  in  an  action,  after  its  conmiencement,  must 
be  taken,  the  court,  upon  good  cause  shown,  may,  in  its  discretion,  and 
upon  such  terms  as  justice  requires,  relieve  the  party  from  the  consequences 
of  an  omission  to  do  the  act,  and  allow  it  to  be  done;  except  as  otherwise 
specially  prescribed  by  law. 

§  784.  A  court,  or  a  judge,  is  not  authorized  to  extend  the  time,  fixed 
by  law,  within  which  to  commence  an  action;  or  to  take  an  appeal;  or  to 
apply  to  continue  an  action  where  a  party  thereto  has  died,  or  has  incurred 
a  diisability;  or  the  time  fixed  by  the  court,  within  which  a  supplemental 
complaint  must  be  made,  in  order  to  continue  an  action;  or  an  action  is  to 
abate,  unless  it  is  continued  by  the  proper  parties.  A  court,  or  a  judge, 
cannot  allow  either  of  those  acts  to  be  done,  after  the  expiration  of  the 
time  fixed  by  law,  or  by  the  order,  as  the  case  may  be,  for  doing  it;  except 
in  a  case  specified  in  the  next  section. 

§  785.  Where  a  party  entitled  to  appeal  from  a  judgment  or  order,  or 
to  move  to  set  aside  a  final  judgment  for  error  in  fact,  dies  either  before 
or  after  this  chapter  takes  effect,  and  before  the  expiration  of  the  time 
within  which  the  appeal  may  be  taken,  or  the  motion  made,  the  court  may 
allow  the  appeal  to  be  taken,  or  the  motion  to  be  made,  by  the  heir,  de- 
visee, or  personal  representative  of  the  decedent,  at  any  time  within  four 
months  after  his  death. 


Affidavits.  —  An  order  extending  time  to  answer  or  demur,  unsupported 
by  an  affidavit  of  merits,  may  be  disregarded.  Ellis  v.  Vanness  (1857),  14 
How.  Pr.  313;  Graham  v.  Pinckney  (1869),  7  Robt.  147.  But  where  an 
order  was  secured  without  the  affidavit,  the  plaintiff  candot  take  judgment 
without  service  of  notice  on  the  defendant,  that*  he  intends  to  disregard  the 
order.  First  Nat.  Bank  v.  Ranger  (1888),  14  Civ.  Pro.  R.  1.  So,  also, 
where  an  affidavit  of  merits  was  filed  with  the  order,  but  a  copy  thereof 
was  not  served  with  the  order.  Coming  v.  Roosevelt  (1890),  18  Civ.  Pro. 
R.  193. 

Where  the  copy  of  the  affidavit  served  did  not  contain  a  jurat  or  the 
signature  of  the  party,  the  proceedings  are  irregular.  Littlejohn  v.  Mimn 
(1833),  3  Paige,  280;  Graham  v.  McCann  (1851),  5  How.  Pr.  353.  But  see 
Backer  v.  Cook  (1864),  16  Abb.  83;  8.  C,  25  How.  Pr.  190. 
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When  notice  not  required.  —  Notice  of  application  to  extend  time  is  not 
required  where  the  application  is  made  before  the  expiration  of  the  time. 
Travis  v.  Travis  (1888),  48  Hun,  343, 1  N.  Y.  Supp.  357;  Condon  v.  Church 
of  St.  Augustine  (1895),  14  Misc.  181,  35  N.  Y.  Supp.  382. 

Ex  parte  ordera,  granted  after  the  expiration  of  the  statutory  time  has 
run,  are  of  no  effect,  and  may  be  disre^^arded.  Fries  v.  Coar  (1888),  13 
av.  Pro.  R.  152. 


When  additional  time  begins  to  nm.  —  Additional  time  does  not  begin 
to  run  until  the  time  extended  by  the  order  has  expired.  Schenck  v.  McKie 
(1850),  4  How.  Pr.  246. 

Where  service  by  mail  may  be  made,  an  order  extending  time  to  answer, 
obtained  and  mailed  on  the  last  day  of  the  time  to  answer,  is  sufficient. 
Shuhardt  v.  Roth  (1860),  10  Abb.  203. 

Extension  of  time  to  serve  complaint  —  A  motion  to  be  allowed  to 
serve  a  complaint  made  nearly  one  year  after  time  for  service  had  elapsed 
will  not  be  granted  where  the  reason  assigned  is  that  the  party  waited  for 
the  termination  of  a  demurrer  in  another  action  involving  the  same  ques- 
tion.   Martin  v.  McCurdy  (1907),  120  App.  Div.  665, 105  N.  Y.  Supp.  474. 

Effect  of  extension  of  time  to  answer.  —  An  extension  of  time  to  an- 
swer does  not  permit  the  plaintiff  to  serve  a  notice  of  trial  before  the  serv- 
ice of  the  answer,  notwithstanding  the  provisions  of  this  rule,  that  where 
an  extension  has  been  granted,  the  date  of  issue  shall  be  the  time  when 
the  answer  would  have  been  served  had  no  extension  been  granted.  Wal- 
lace V.  Syracuse,  B.  A  N.  Y.  R.  R.  Co.  (1898),  27  App.  Div.  457,  50  N.  Y. 
Supp.  329. 

Where  an  order  extending  time  to  answer  or  demur  also  directs  the  filing 
of  security  for  costs,  with  a  stay  of  proceedings  on  plaintiff's  part  until 
such  filing,  the  provision  as  to  the  extension  of  time  will  be  stricken  out 
on  motion,  if  the  above  rule  is  not  complied  with.  Kinley  v.  Hardware 
Manufacturing  Co.  (1906),  49  Misc.  334,  99  N.  Y.  Supp.  199. 

An  order  extending  the  defendant's  time  to  answer  is  effective  until 
vacated  and  an  answer  served  during  the  period  of  the  extension  and  before 
the  order  is  vacated  is  served  in  time.  Levy  v.  New  York  Press  Co.  (1907), 
57  Misc.  138,  107  N.  Y.  Supp.  541. 

Computation  of  time.  —  The  General  Construction  Law,  §  20,  changes 
the  general  rule,  and  provides  that  the  day  from  which  the  computation 
shall  be  made,  shall  exclude  the  day  from  which  it  begins.  Aultman  & 
Taylor  Co.  v.  Syme  (1895),  91  Hun,  632,  36  N.  Y.  Supp.  528. 

The  courts  will  not  take  notice  of  fractions  of  a  day,  except  when  there 
are  confficting  rights  for  the  determination  of  which  it  is  necessary  for 
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them  to  do  so.  Prentiss  v.  Bruden  (1894),  8  Misc.  420, 28  N.  Y.  Supp.  666; 
affd.  145  N.  Y.  342;  Marvin  v.  Marvin  (1878),  75  id.  240;  Wallace  v. 
Syracuse,  B.  A  N.  Y.  R.  R.  Co.  (1808),  27  App.  Div.  467,  50  N.  Y. 
Supp.  329. 

Rule  26.     Ex  parte  application  to  contain  statement  as  to 
previous  application 

Whenever  application  is  made  ex  parte  on  affidavit  to 
a  judge  or  court  for  an  order,  the  affidavit  shall  state 
whether  any  previous  application  has  been  made  for 
such  order,  and,  if  made,  to  what  court  or  judge  and  what 
order  or  decision  was  made  thereon,  and  what  new  facts, 
if  any,  are  claimed  to  be  shown.  For  failure  to  comply 
with  this  rule,  any  order  made  on  such  application  may 
be  revoked  or  set  aside.  This  rule  shall  apply  to  proceed- 
ings supplementary  to  execution,  and  to  every  applica- 
tion for  an  order  or  judgment  made  in  any  action  or 
special  proceeding. 

Fonnerly  Rule  23,  1858;  Rule  31,  1871;  Rule  31,  1874;  Rul«  25,  1880; 
Rule  25,  1884;  Rule  25, 1888;  Rule  25,  1896. 

Sobtequent  api^catioc  for  order  after  denial  of  prior  apj^cation.  —  If 
an  application  for  an  order,  made  to  a  judge  of  the  court,  or  to  a  county 
judge,  is  wholly  or  partly  refused,  or  granted  conditionally,  or  on  terms; 
a  subsequent  application,  in  reference  to  the  same  matter,  and  in  the  same 
stage  of  the  proceedings,  shall  be  made  only  to  the  same  judge,  or  to  the 
court.  If  it  is  made  to  another  judge,  out  of  court,  an  order  granted 
thereupon  must  be  vacated  by  the  judge  who  made  it;  or,  if  he  is  absent, 
or  oth^wise  unable  to  hear  the  application,  by  any  judge  of  the  court,  ui>on 
proof,  by  affidavit,  of  the  facts.    Code  Civ.  Pro.,  §  776. 

A  violation  of  this  section  is  a  contempt.    Code  Civ.  Pro.,  {  778. 

Statement  of  previous  api^cation.  —  A  failure  to  comply  with  the  above 
rule,  as  to  showing  the  new  facts  claimed  to  be  shown  on  the  second  ap- 
plication is  at  most  an  irregularity,  and  does  not  compel  the  court  to  refuse 
the  order  or  to  vacate  it  after  it  is  granted.  Skinner  v.  Steele  (1895),  88 
Hun,  307,  34  N.  Y.  Supp.  748;  Bean  v.  TonneUe  (1881),  24  id.  353;  Pratt  v. 
Bray  (1894),  10  Misc.  445,  31  N.  Y.  Supp.  465;  Matter  of  National  Grama- 
phone  Corp.  (1903),  82  App.  Div.  693,  81  N.  Y.  Supp.  853;  Schermeriiom 
V.  Owens  (1899),  29  Misc.  674,  62  N.  Y.  Supp.  763. 
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This  rule  is  most  salutary  and  its  enforcement  is  necessary  for  the  pro- 
tection of  the  court.  Thus,  an  order  for  examination  before  trial  will  be 
vacated  when  the  moving  papers  do  not  show  as  required  by  this  rule  that 
no  previous  application  for  the  order  has  been  made.  Mitchell  v.  Greene 
(1907),  121  App.  Div.  677,  106  N.  Y.  Supp.  449. 

Failure  to  comply  with  the  provision  that  the  affidavit  must  state 
whether  any  previous  application  has  been  made  for  the  order  asked,  is  an 
irregularity  which  the  court  may  disregard.  Teny  v.  Green  (1907),  53 
Misc.  10,  103  N.  Y.  Supp.  1014. 

An  order  to  show  cause  may  be  granted  even  if  the  affidavit  does  not 
state  that  no  previous  application  has  been  made.  Wooster  v.  Bateman 
(1893),  4  Misc.  431,  24  N.  Y.  Supp.  112. 


Rule  26.  Application  for  judgment  on  failure  to  answer,  where 
made;  in  first  judicial  district 

When  the  plaintiff  in  an  action  in  the  Supreme  Court 
is  entitled  to  judgment  upon  the  failure  of  the  defendant 
to  answer  the  complaint,  and  the  relief  demanded  re- 
quires appUeation  to  be  made  to  the  court,  such  appli- 
cation may  be  made  at  any  Special  Term  in  the  district 
embracing  the  county  in  which  the  action  is  triable,  or, 
except  in  the  first  district,  in  an  adjoining  county;  such 
application,  except  in  the  first  judicial  district,  may  also 
be  made  at  a  Trial  Term  in  the  county  in  which  the  ac- 
tion is  triable.  When  a  reference  or  writ  of  inquiry  shall 
be  ordered,  the  same  shall  be  executed  in  the  county  in 
which  the  action  is  triable,  unless  the  court  shall  other- 
wise order.  In  the  first  judicial  district,  every  motion 
or  application  for  an  order  or  judgment  where  notice  is 
necessary,  must  be  made  to  the  Special  Term  for  the 
hearing  of  motions,  and  where  notice  is  not  necessary, 
to  the  Special  Term  for  the  transaction  of  ex  parte  busi- 
ness, except  where  other  provision  is  expressly  made  by 
law,  or  the  general  or  special  rules  of  practice.  In  the 
county  of  Kings  all  such  applications  shall  be  made  at 
the  Special  Term  for  the  hearing  of  motions.  Any  or- 
der or  judgment  granted  in  violation  of  this  provision 
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shall  be  vacated  by  the  Special  Term  at  which  the  appli- 
cation should  have  been  made,  or  by  the  Appellate  Di- 
vision of  the  Supreme  Court;  and  no  order  or  judgment 
granted  in  violation  of  this  rule  shall  be  entered  by  the 
clerk. 

Formerly  Rule  24,  1858;  Rule  33,  1871;  Rule  33,  1874;  Rule  26,  1877; 
Rule  26,  1880;  Rule  26,  1884;  Rule  26,  1888;  Rule  26,  1896. 

Judgment  by  default  —  An  application  to  the  court  for  judgment  must 
be  made  where  a  complaint  was  not  served  with  the  siunmons,  or  a  notice 
is  served  therewith,  stating  the  smn  for  which  judgment  will  be  taken. 
Code  av.  Pro.,  §  419. 

When  judgment  may  be  taken  without  application.  Ckxle  Civ.  Pro., 
§420. 

Judgment  by  default,  how  and  when  taken,  without  application  to  the 
court.    Code  av.  Pro.,  §§  1212,  1213. 

When  application  to  the  court  is  necessary.  Code  Civ.  Pro.,  {  1214. 
Papers  required  on  such  an  application.     Id. 

Proceedings  on  such  an  application.    Code  Civ.  Pro.,  §  1215. 

Application  where  service  was  made  by  publication  or  on  an  agent  or 
attorney.  Code  Civ.  Pro.,  §  1216.  In  such  cases,  proof  must  be  furnished 
showing  that  the  service  was  complete,  and  that  the  defendant  is  in  de- 
fault.   Id. 

Attachment  and  undertaking  for  restitution,  required  in  certain  actions. 
Code  av.  Pro.,  §  1217. 

When  judgment  by  default  can  be  taken  against  an  infant.  Code  av. 
Pro.,  §  1218. 

Defendant  in  default  is  entitled  to  notice  in  certain  cases.  Code  av. 
Pro.,  §  1219. 

In  an  action  where  judgment  can  only  be  taken  on  application  to  the 
court,  the  defendant,  by  his  default,  admits  only  the  facts  pleaded,  not 
that  the  plaintiff  is  entitled  to  the  relief  demanded,  or  the  extent  of  that 
relief.  It  is  for  the  court  to  determine,  on  the  facts,  to  what  relief  the 
plaintiff  is  entitled.  Ayall  v.  Pitts  (1879),  78  N.  Y.  239;  explained,  Bullard 
v.  Sherwood  (1881),  85  id.  253. 

As  to  the  practice  where  some  of  the  defendants  appear  and  some  are 
in  default.  Catlin  v.  Billings  (1857),  13  How.  Pr.  511;  Sluyter  v.  Smith 
(1859),  2  Bosw.  673;  Jones  v.  U.  S.  Slate  Co.  (1859),  16  How.  Pr.  129; 
Lyon  V.  Yates  (1875),  61  N.  Y.  66. 

Where  there  is  no  answer,  the  judgment  shall  not  be  more  favorable  than 
that  demanded  in  the  complaint.  Code  av.  Pro.,  §  1207.  And  see  Har- 
rison V.  Union  Trust  Co.  (1895),  144  N.  Y.  326;  Edson  v.  Girvan  (1883), 
29  Hun,  422;  Peck  v.  N.  Y.  A  N.  J.  R.  R.  Cb.  (1881),  85  N.  Y.  246. 
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Rule  27.   Orders  granted  on  petition,  what  to  state;  contents 
may  be  docketed 

Orders  granted  on  petitions,  or  relating  thereto,  shall 
refer  to  such  petitions  by  the  names  and  descriptions  of 
the  petitioners,  and  the  date  of  the  petitions,  if  the  same 
be  dated,  without  reciting  or  setting  forth  the  tenor  or 
substance  thereof  unnecessarily.  Any  order  or  judgment 
directing  the  payment  of  money,  or  affecting  the  title 
to  property,  if  founded  on  petition,  where  no  complaint  is 
filed,  may,  at  the  request  of  any  party  interested,  be  en- 
rolled and  docketed,  as  other  judgments. 

Fonnerly  Rule  66,  1868;  Rule  36,  1871;  Rule  36,  1874;  Rule  27,  1877; 
Rule  27,  1880;  Rule  27,  1884;  Rule  27,  1888;  Rule  27,  1896. 

Application  of  rule  as  to  docket  of  orders.  —  The  portion  of  this  rule 
relating  to  the  docket  of  orders  as  judgments,  is  intended  to  cover  that 
class  of  applications  which  can  be  made  only  by  petition,  and  has  no  ap- 
plication to  an  order  made  on  the  decision  of  a  contested  motion,  by  which 
the  claims  of  attorneys  for  services  rendered  to  a  party  to  the  action  are 
adjusted;  and  it  is  consequently  improper  for  an  order  in  such  case  to 
direct  that  judgment  be  docketed  against  the  party  liable,  in  favor  of  the 
claimants,  for  the  amount  of  their  services  as  fixed.  Myer  v.  Abbett  (1897), 
20  App.  Div.  390,  46  N.  Y.  Supp.  822.  See  also  Matter  of  Lexington  Ave. 
(1898),  30  id.  602,  62  N.  Y.  Supp.  J203,  affd.  167  N.  Y.  678. 

Rule  28.  Inquests,  when  taken 

[Repealed  Apr.  1,  1910,  in  effect  Sept.  1,  1910.] 

Rule  29.    Opening  of  counsel;  examination  of  witnesses  end 

Slimming  up 

In  the  trial  of  civil  causes,  unless  the  justice  presiding 
or  the  referee  shall  otherwise  direct,  each  party  shall  open 
his  case  before  any  evidence  is  introduced,  and,  except 
by  special  permission  of  the  court,  no  other  opening  by 
either  party  shall  thereafter  be  permitted. 

On  the  trial  of  issues  of  fact,  one  counsel  only  on  each 
side  shall  examine  or  cross-examine  a  witness,  who  shall 
not  repeat  the  answer  or  answers  of  such  witness  at  the  . 
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time  he  shall  be  under  exammation.  One  counsel  only 
*on  each  side  shall  sum  up  the  cause,  and  he  shall  not  oc- 
cupy more  than  one  hour,  and  the  testimony,  if  taken 
down  in  writing,  shall  be  written  by  some  person  other 
than  the  examining  counsel;  but  the  judge  who  holds  the 
coiui;  may  otherwise  order,  or  dispense  with  this  require- 
ment. 

While  addressing  the  court,  examining  witnesses  or 
summing  up,  coimsel  shall  stand.  (Amended  Apr.  1, 
1910,  m  effect  Sept.  1,  1910.) 

Fonnerly  Rule  30,  1858;  Rule  37,  1871;  Rule  37,  1874;  Rule  29,  1877; 
Rule  29, 1880;  Rule  29, 1884;  Rule  29, 1888;  Rule  29, 1896. 

Cross-ezamination.  —  There  is  no  legal  right  to  cross-examine  a  wit- 
ness, except  as  to  facts  and  circumstances  connected  with  the  matters 
stated  on  the  direct  examination.  Hartness  v.  Boyd  (1830),  3  Wend.  563; 
Kerker  v.  Carter  (1842),  1  HiU,  101;  Neil  v.  Thorn  (1882),  88  N.  Y.  270; 
Rheinfeld  v.  Dahlman  (1896),  19  Misc.  162,  43  N.  Y.  Supp.  281.  Cross- 
examination  cannot  be  limited  to  the  precise  subjects  contained  in  the  di- 
rect examination,  but  should  be  permitted  to  extend  to  any  matter  not 
foreign  to  the  subject-matter  of  such  examination,  tending  to  limit,  ex- 
plain or  modify  it.  Mayer  v.  People  (1880),  80  N.  Y.  364;  Baird  v.  Daly 
(1877),  68  id.  547. 

If  new  matter  is  brought  out  on  cross-examination,  the  witness  as  to 
such  new  matter  becomes  the  witness  of  the  party  cross-examining.  Peo- 
ple V.  Oyer  A  T.  of  N.  Y.  (1881),  83  N.  Y.  436;  People  v.  Moore  (1836), 
16  Wend.  419. 

The  scope  of  the  cross-examination  is  in  the  discretion  of  the  trial  judge, 
and  his  ruling  on  the  question  is  not  open  to  review.  Neil  v.  Thorn  (1882), 
88  N.  Y.  270;  Cowing  v.  Altmah  (1879),  79  id.  167;  Markgraf  v.  Klinge 
(1901),  35  Misc.  196,  71  N.  Y.  Supp.  590;  Wilberg  v.  Nassau  Elec.  Ry. 
Co.  (1900),  54  App.  Div.  541,  66  N.  Y.  Supp.  1098. 

So  far  as  the  cross-examination  of  a  witness  relates  to  relevant  facts,  or 
facts  in  issue,  it  may  be  pursued  by  counsel  as  a  matter  of  right;  but  where 
its  object  is  to  ascertain  the  accuracy  or  credibility  of  a  witness,  its  method 
and  duration  are  subject  to  the  discretion  of  the  trial  judge.  Langley  v. 
Wadsworth  (1885),  99  N.  Y.  61;  Knight  v.  Cunnington  (1875),  6  Hun, 
100;  Hardy  v.  Norton  (1876),  66  Barb.  527. 

The  ooort  may  put  an  end  to  an  unusuaUy  protracted  cross-examination 
ui>on  collateral  matters  having  no  relation  to  the  credit  of  the  witness. 
Peck  V.  Richmond  (1854),  2  E.  D.  Smith,  380;  Plato  v.  Kelly  (1864),  16 
Abb.  188. 
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Summing  up.  —  It  is  a  legal  right  of  the  party  holding  the  affirmative 
upon  an  issue  of  fact,  to  open  and  close  the  evidence,  and  to  reply  in  sum-, 
ming  up.  Milleid  v.  Thorn  (1874),  56  N.  Y.  402;  Murray  v.  New  York 
Life  Ins.  Co.  (1881),  85  id.  236;  ElweU  v.  Chamberlin  (1865),  31  id.  611; 
Conselyea  v.  Swift  (1890),  103  id.  604;  Lake  Ontario  Nat.  Bank  v.  Judson 
(1886),  122  id.  278;  De  Graflf  v.  Carmichael  (1878),  13  Hun,  129;  Hunting- 
don V.  Conkey  (1861),  33  Barb.  218;  Lindsley  v.  European  Petroleum  Co. 
(1871),  3  Lans.  176;  S.  C,  41  How.  Pr.  56;  Woodrifif  v.  Hunter  (1901),  65 
App.  Div.  404,  73  N.  Y.  Supp.  210. 

If  the  plaintifif,  without  giving  any  evidence,  is  entitled  to  recover  ui>on 
the  pleadings,  the  affirmative  of  the  issue  rests  with  the  defendant;  but  if 
any  proof,  however  little,  is  required  on  the  part  of  the  plaintifif,  he  has  the 
right  to  open  the  case.  Matter  of  Hopkins  (1904),  97  App.  Div.  126,  89 
N.  Y.  Supp.  561. 

The  question  as  to  which  party  hajs  the  right  is  to  be  determined  by  the 
pleadings,  and  the  test  is  whether,  without  any  proof,  plaintifif,  on  the 
pleadings,  is  entitled  to  recover  upon  all  the  causes  of  action  alleged  in  his 
complaint.    Lake  Ontario  Nat.  Bank  v.  Judson  (1890),  122  N.  Y.  278. 

The  mode  of  raising  the  question  as  to  who  has  the  right  to  the  closing 
address,  is  by  a  request  to  the  court  to  rule  as  to  the  order  in  which  the 
counsel  shall  address  the  jiuy,  and  this  request  cannot  be  properly  made 
until  the  whole  evidence  has  been  presented.  Mead  v.  Shea  (1883),  92 
N.  Y.  122;  BayUes  Trial  Pr.,  p.  328. 

When  the  defendant  insists  that  he  holds  the  affirmative,  he  must  make 
it  appear  beyond  a  reasonable  doubt,  that  he  has  admitted,  by  his  plead- 
ings, all  the  essential  facts  upon  which  the  plaintifif  bases  his  right  of  ac- 
tion; and  he  cannot  call  upon  the  court  to  make  a  critical  examination  of 
the  pleadings  to  determine  whether  or  not  he  is  entitled  to  the  privilege 
he  claims.  Claffin  v.  Baere  (1882),  28  Hun,  204.  And  see  Hdlbrown  v. 
Herzog  (1900),  165  N.  Y.  98;  Bender  v.  Terwilliger  (1900),  48  App.  Div. 
371,  63  N.  Y.  Supp.  269. 

The  question  as  to  the  right  to  close  must  be  determined  by  the  state 
of  the  pleadings  when  the  case  comes  to  trial.  Kolbe  v.  Price  (1878),  14 
Hun,  55. 

The  question  should  be  determined  upon  the  pleadings,  and  not  on  ad- 
missions, or  oral  withdrawals.  Parrish  v.  Sun  Pub.  Co.  (1896),  6  App. 
Div.  585,  39  N.  Y.  Supp.  540. 

Where  the  allegations  of  the  complaint  are  admitted  by  the  answer,  and 
the  defense  rests  on  a  counterclaim,  the  defendant  is  entitled  to  make  the 
closing  argument  to  the  jury,  and  a  denial  of  the  privilege  afifects  a  sub- 
stantial right.  Staats  v.  Hawsling  (1898),  22  Misc.  526,  50  N.  Y.  Supp. 
222.  See  also  Murray  v.  New  York  Life  Ins.  Co.  (1881),  85  N.  Y.  236; 
Millerd  v.  Thorn  (1874),  56  id.  402. 

It  is  reversible  error  to  deny  a  motion  made  by  a  defendant  to  open 
and  close  the  case,  where  he  is  in  the  afifirmative.  Plenty  v.  Rendle  (1887), 
43  Hun,  568. 
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Time  allowed.  —  Where  the  time  allotted  to  the  defendant's  counsel  was 
thirty  minutes,  and  to  the  district  attorney,  twenty-five,  and  it  appeared 
that  the  former  was  stopped  by  the  court  at  the  expiration  of  his  time, 
but  that  the  latter  continued  his  address  for  five  minutes  more  than  his 
allotted  time,  when  he  was  stopped,  held,  that  this  did  not  tend  to  estab- 
lish an  abuse  of  discretion;  that  the  defendant's  counsel  had  the  right  to 
ask  the  court  to  stop  the  district  attorney  at  the  expiration  of  his  time,  and 
not  having  done  so,  there  was  no  ground  for  complaint.  People  v.  Kelly, 
(1884),  94  N.  Y.  526. 

Restraint  upon  counsel  in  summing  up.  —  The  court  may  restrain  the 
counsel  from  commenting  on  objections  taken  by  the  adverse  party,  to  the 
admission  of  evidence,  Mitchell  v.  Borden  (1832),  8  Wend.  670;  or  from  in- 
dulging in  denunciations  of  a  party,  based  on  the  assumption  of  facts  not 
proved.    Fry  v.  Bennett  (1860),  3  Boew.  200,  242;  S.  C,  9  Abb.  245. 

It  is  error  to  permit  the  plaintiff's  counsel  to  read  from  a  pamphlet  is- 
sued by  the  defendant,  but  not  received  in  evidence.  Koelges  v.  Guardian 
life  Ins.  Co.  (1874),  57  N.  Y.  638.  But  otherwise  where  defendant's  coun- 
sel requested  plaintiff's  counsel  to  point  out  certain  matters  contained  in  a 
newspaper.  Howell  v.  Press  Pub.  Co.  (1900),  47  App.  Div.  537,  62  N.  Y. 
Supp.  506. 

Where  counsel,  with  apparent  design  and  persistence,  makes  inflamma- 
tory and  damaging  statements  of  facts  not  found  in  the  evidence,  and 
calculated  to  excite  the  passions  of  the  jiuy,  it  is  the  duty  of  an  Appellate 
Court  upon  review  to  set  aside  a  verdict  obtained  under  such  circumstances. 
Benoit  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  (1904),  94  App.  Div.  24,  87  N.  Y. 
Supp.  951. 

Counsel  should  not  be  permitted  to  read  to  the  jiuy  an  opinion  of  the. 
Court  of  Appeals,  for  the  purpose  of  bringing  before  the  jmy  the  facts  of 
that  case  or  the  amount  of  the  verdict,  or  the  comments  of  the  judge  on 
the  facts,  to  influence  the  jtuy  in  deciding  upon  the  facts  in  the  case  on 
trial,  or  in  fixing  the  amount  of  damages.  Williams  v.  Brooklyn  El.  R.  R. 
Cb.  (1891),  126  N.  Y.  96. 

In  an  action  for  libel,  where  it  appears  that  the  publication  had  resulted 
from  a  mistake  of  a  rei>orter  in  the  employ  of  the  defendant,  which  was 
corrected  in  the  next  issue  of  the  newspaper,  it  is  erroneous  for  the  court 
to  permit  the  counsel  for  the  pl^tiff  to  read  to  the  jiuy  as  a  part  of  his 
summing  up,  an  extract  from  a  former  published  opinion  relating  to  the 
case,  which  tended  to  induce  the  jury  to  believe  that  the  plaintiff  had,  as 
matter  of  law,  a  right  to  recover  substantial,  as  distinguished  from  nom- 
inal damages.  Griebel  v.  Rochester  Printing  Cb.  (1897),  24  App.  Div. 
288,  48  N.  Y.  Supp.  505. 

Pennitting  counsel,  in  summing  up  a  case,  to  read  to  the  jiuy  text-books 
and  reports  of  cases,  if  objected  to  by  the  opposing  counsel  and  an  ex- 
ception taken,  has  often  been  condenmed  and  held  to  be  error  by  the  courts 
of  this  state.    Id.,  citing  Reich  v.  Mayor,  etc.  (1886),  12  Daly,  72;  Vosper 
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V.  Mayor,  etc.  (1884),  17  J.  ^Ic  S.  296;  BeU  v.  McMaster  (1883),  29  Hun, 
272;  Lesser  v.  Perkins  (1886),  39  id.  341;  Ryan  v.  Porter  Mfg.  Co.  (1890), 
67  id.  253. 

Although  counsel  may,  perhaps,  be  allowed  to  read  to  the  jury  from  a 
text4xx>k,  when  what  is  read  is  the  law  <^  the  case,  and  can  by  no  possibil- 
ity prejudice  the  adverse  party,  yet  it  is  a  custom  nH>re  honored  in  the 
breach  than  in  the  observance,  and  should  not  be  allowed  as  long  as  the 
jury  are  required  to  accept  for  thdr  guidance  the  legal  rules  pronounced 
by  the  court.    Leaser  v.  Perkins  (1886),  39  Hun,  341. 

A  new  trial  should  be  granted  where,  on  the  trial,  the  judge  interrupted 
the  plaintiff's  counsel  when  summing  up  his  case  before  the  jury,  addng 
him  to  shorten  his  argument,  and  in  consequence  the  counsel  becEune  con- 
fused and  failed  to  discuss  material  facts.  Campanello  v.  N.  Y.  C.  &  H. 
R.  R.  R.  Co.  (1891),  39  N.  Y.  St.  Rep.  446. 

Counsd  have  a  right  to  criticise  the  conduct  of  witnesses  and  to  draw 
the  attention  of  the  jiuy  to  it.  Where  a  physician  has  violated  his  duty 
in  disclosing  confidential  communications,  it  is  not  improper  to  permit 
counsel  to  reflect  upon  his  character,  and  to  read  to  the  jury  the  section 
of  the  Code  of  Civil  Procedure  prohibiting  such  disclosures.  Loudoun  v. 
Eighth  Ave.  R.  R.  Co.  (1897),  16  App.  Div.  163,  44  N.  Y.  Supp.  742. 


Rule  30.  Non-suit  before  referee;  referee's  report;  testimony 
in  references  other  than  for  trial  of  issues;  ezceptionSi 
when  filed 

On  a  hearing  before  a  referee  or  referees,  the  plaintiff 
may  submit  to  a  non-suit  or  dismissal  of  his  complaint, 
or  may  be  non-suited,  or  his  complaint  may  be  dismissed, 
in  like  manner  as  upon  a  trial,  at  any  time  before  the 
cause  has  been  finally  submitted  to  a  referee  or  the  ref- 
erees for  their  decision;  in  which  case  the  referee  or  ref- 
erees shall  report  according  to  the  fact,  and  judgment 
may  thereupon  be  perfected  by  the  defendant. 

In  references  other  than  for  the  trial  of  the  issues  in 
an  action,  or  for  computing  the  amount  due  in  foreclosure 
cases,  the  testimony  of  the  witnesses  shall  be  signed  by 
them;  the  report  of  the  referee  shall  be  filed  with  the 
testimony,  and  a  note  of  the  day  of  the  filing  shall  be 
entered  by  the  clerk  in  the  proper  book,  under  the  title 
of  the  cause  or  proceeding.    At  any  time  after  the  report 
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« 

is  filed  either  party  may  bring  on  the  action  or  proceed- 
ing at  Special  Term  on  notice  to  the  parties  interested 
therein.    (Amended  Apr.  1,  1910,  in  effect  Sept.  1,  1910.) 

Formerly  Rule  32,  1858;  Rule  39,  1864;  Rule  30,  1871;  Rule  39,  1877; 
Rule  30, 1880;  Rule  30, 1884;  Rule  30, 1888;  Rule  30, 1896. 

Application  of  rule.  —  The  above  rule  applies  to  reports  of  referees  ap- 
pointed on  final  accountings  of  assignees.  Matter  of  Kautsky,  56  App.  Div. 
440,  445,  67  N.  Y.  Supp.  882. 

A  claimant  against  an  insolvent  bank  may  file  and  serve  exceptions  to 
the  report  of  the  referee  pursuant  to  this  rule  and  bring  the  same  to  a  hear- 
ing before  the  Special  Term.  People  v.  Federal  Bank  (1907),  122  App.  Diy. 
810, 107  N.Y.  Supp.  811. 

Reference,  when  trial  by  jury  is  waived.  —  In  an  action,  triable  by  a 
jury,  if  the  parties  waive  the  trial  by  jiuy  of  the  issues  of  fact,  the  action 
must  be  tried  by  the  court,  without  a  jiuy,  unless  a  reference  is  directed 
in  a  case  prescribed  by  law.    Code  Civ.  Pro.,  §  1008. 

Reference  by  consent  —  Except  in  a  case  specified  in  the  next  section, 
the  whole  issue,  or  any  of  the  issues  in  an  action,  either  of  fact  or  of  law, 
must  be  referred,  upon  the  consent  of  the  parties,  manifested  by  a  written 
stipulation,  signed  by  their  attorneys,  and  filed  with  the  clerk.  Where  the 
stipulation  does  not  name  the  referee,  he  may  be  designated  by  the  court, 
on  motion  of  either  party.  Where  the  stipulation  names  the  referee,  the 
clerk  must  enter  an  order,  of  course,  referring  the  issue  or  issues  for  trial, 
to  that  person  only.  If  the  referee  named  in  a  stipulation  refuses  to  serve, 
or  if  a  new  trial  of  an  action  tried  by  a  referee  so  named  is  granted,  the 
court  must  appoint  another  referee,  unless  the  stipulation  expressly  pro- 
vides otherwise.    Code  Civ.  Pro.,  §  1011. 

The  Appellate  Division  may  assume  that  it  was  proper  to  appoint  a 
new  referee  as  required  by  section  1011  on  granting  a  new  trial  for  newly 
discovered  evidence  if  the  record  does  not  show  that  there  was  any  stipu- 
lation expressly  providing  otherwise.  Buffalo  Cold  Storage  v.  Bacon  (1910), 
136  App.  Div.  263,  120  N.  Y.  Supp.  960. 

But  a  reference  shall  not  be  made,  of  course,  upon  the  consent  of  the 
parties,  in  an  action  to  annul  a  marriage,  or  for  a  divorce  or  a  separa- 
tion; or  an  action  against  a  corporation,  to  obtain  a  dissolution  thereof, 
the  appointment  of  a  receiver  of  its  pro)>erty,  or  the  distribution  of  its 
property,  unless  it  ia  brought  by  the  attorney-general;  or  an  action  wherein 
a  defendant,  to  be  affected  by  the  result  of  the  trial,  is  an  infant.  In  a  case 
specified  in  this  section,  where  the  parties  consent  to  a  reference,  the  court 
may,  in  its  discretion,  grant  or  refuse  a  reference;  and,  where  a  reference 
is  granted,  the  court  must  designate  the  referee.    If  the  referee,  thus  desig- 
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nated,  refuses  to  serve,  or  if  a  new  trial  of  an  action  tried  by  a  referee  so 
designated  is  granted,  the  court  must,  upon  the  application  of  either  party, 
appoint  another  referee.  Code  Civ.  Pro.,  §  1012,  as  amended  by  L.  18^, 
ch.  317. 

Consent  to  a  reference  should  be  written.  Leaycroft  v.  Fowler  (1852), 
7  How.  Pr.  259;  Morrison  v.  Manhattan  El.  Ry.  Co.  (1893),  26  N.  Y.  Supp. 
858. 

The  order  of  reference  must  be  made  by  the  court  and  not  by  a  judge. 
Scudder  v.  Snow  (1865),  29  How.  Pr.  95. 

An  amendment  of  the  pleadings  does  not  vacate  a  previous  order  of  ref- 
erence. Kiersted  v.  O.  &  A.  R.  R.  Co.  (1878),  54  How.  Pr.  29;  revd.  on 
different  grounds,  69  N.  Y.  343. 

An  order  appointing  a  new  referee  in  place  of  one  appointed  under  a 
technicaUy  invalid  order,  may  direct  that  the  testimony  taken  by  the  first 
one  be  included.    Roberts  v.  White  (1878),  73  N.  Y.  375. 

But  the  order  appointing  a  new  referee  cannot  contain  a  provision  that 
the  evidence  taken  before  the  former  referee  shall  be  received  by  the  new 
one.    Griffin  v.  Miner  (1887),  54  N.  Y.  Super.  46. 

An  order  reversing  a  judgment,  based  on  the  report  of  a  referee,  does  not 
vacate  the  order  of  reference  ah-eady  granted.  The  order  of  reference  can 
only  be  vacated  by  an  express  direction  entered  in  the  order  of  reversal,  or 
by  an  order  made  at  a  Special  Term,  on  a  motion  therefor.  It  is  the  estab- 
lished practice,  where  the  case  depends  on  questions  of  fact  on  which  a 
referee  has  once  passed,  to  grant  such  a  motion  and  send  the  retrial  to  a 
new  referee.  Catlin  v.  Adirondack  Co.  (1880),  81  N.  Y.  379.  And  see 
Masten  v.  Buddington  (1879),  18  Hun,  106. 

Compulsory  reference;  long  accounts.  —  The  court  may,  of  its  own  mo- 
tion, or  upon  the  application  of  either  party,  without  the  consent  of  the 
other,  direct  a  trial  of  the  issues  of  fact,  by  a  referee,  where  the  trial  will 
require  the  examination  of  a  long  account,  on  either  side,  and  will  not 
require  the  decision  of  difficult  questions  of  law.  In  an  action,  triable  by 
the  court,  without  a  jury,  a  reference  may  be  made,  as  prescribed  in  this 
section,  to  decide  the  whole  issue,  or  any  of  the  issues;  or  to  report  the 
referee's  finding,  upon  one  or  more  specific  questions  of  fact,  involved  in 
the  issue.    Code  Civ.  Pro.,  §  1013. 

A  compulsory  reference  cannot  be  had  in  actions  at  law  or  in  suits  in 
equity  unless  the  examination  of  a  long  account  is  involved.  Roon  v. 
Smith  (1908),  123  App.  Div.  416,  107  N.  Y.  Supp.  1088. 

In  an  action  where  the  charge  is  made  up  of  forty-three  items  on  forty- 
three  different  apartments,  but  done  under  a  single  employment  and  con- 
stituting a  single  transaction,  the  case  is  not  one  requiring  the  examination 
of  a  long  account.  Levine  v.  Royal  Co.  (1908),  61  Misc.  226,  113  N.  Y. 
Supp.  523. 

A  reference  in  an  action  to  recover  sums  due  for  work  and  materials  fur- 
nished should  not  be  granted  if  a  jury  trial  is  practical.    Canavan  Broth- 
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ers  Co.  V.  Automobile  Club  (1907),  121  App.  Div.  761,  106  N.  Y.  Supp. 
572. 

A  compulsory  reference  should  not  be  granted  where  an  attorney  sues 
to  recover  for  professional  services  rendered  in  five  separate  matters  which 
can  be  grouped  in  a  proof.  Russell  v.  McDonald  (1908),  125  App.  Div. 
844,  110  N.  Y.  Supp.  950. 

A  party  cannot  be  permitted  to  deprive  his  adversary  of  a  trial  by  jury, 
unless  it  affirmatively  appears,  with  reasonable  certainty,  that  the  hearing 
of  the  case  will  require  the  examination  of  a  long  account.  It  is  not  suffi- 
cient to  uphold  a  compulsory  reference  to  demonstrate  that  there  is  a 
possibility  that  in  the  course  of  the  trial  the  investigation  of  the  correctness 
of  such  an  account  may  become  necessary.  Facts  must  be  disclosed  either 
by  affidavit  or  upon  the  face  of  the  pleadings^  from  which  the  conclusion 
can  be  clearly  drawn,  that  so  many  separate  and  distinct  items  of  accounts 
will  be  litigated  on  the  trial,  that  a  jury  cannot  keep  the  evidence  in  mind 
in  r^ard  to  each  of  the  items,  and  give  it  the  proper  weight  and  appUca- 
tion,  when  they  retire  to  deliberate  on  their  verdict.  Spence  v.  Simis 
(1893),  137  N.  Y.  616;  Thayer  v.  McNaughton  (1889),  117  id.  Ill;  Blake 
V.  Harrigan  (1891),  20  Qv.  Pro.  R.  424;  S.  C,  14  N.  Y.  Supp.  664. 

The  question  whether  an  action  is  referable  must  be  determined  from 
an  examination  of  the  complaint  alone.  Berry  v.  Maldonado  A  Co.  (1906), 
61  Misc.  442, 113  N.  Y.  Supp.  800.  The  complaint  determines  referabiUty, 
and  the  answer  cannot  change  it.  Untermeyer  v.  Beinhauer  (1887),  105 
N.  Y.  521;  Welsh  v.  Darragh  (1873),  52  id.  590;  People  v.  Wood  (1889),  54 
Hun,  438,  7  N.  Y.  Supp.  712;  WiUiams  v.  AUen  (1874),  2  id.  377.  A  ref- 
erence  may  be  granted  when  a  counterclaim  necessitates  the  examination 
of  a  long  account.  Blackstone  Bank  v.  Bogart  (1877),  41  N.  Y.  Super. 
292;  Marryot  v.  Thayer  (1875),  39  id.  417;  Cowden  v.  Teale  (1875),  6  Hun, 
532,  67  N.  Y.  581.  But  a  compulsory  reference  will  not  be  granted  by  rea- 
son of  a  counterclaim  involving  the  examination  of  a  long  account  when 
the  cause  of  action  set  out  in  the  complaint  entitled  the  plaintiff  to  a  jury 
trial.  SneU  v.  Niagara  Paper  Mills  (1908),  193  N.  Y.  433,  affg.  126  App. 
Div.  921,  111  N.  Y.  Supp.  1145. 

Qualifications  of  referee.  —  See  Rule  79,  post^  and  cases  cited  there- 
under. 

General  powers  of  referee  on  trial.  —  The  trial,  by  a  referee,  of  an  issue 
of  fact,  or  of  an  issue  of  law,  must  be  brought  on  upon  Uke  notice,  and  con- 
ducted in  like  manner,  and  the  papers  to  be  furnished  thereupon  are  the 
same,  and  are  furnished  in  like  manner,  as  where  the  trial  is  by  the  court, 
without  a  jury.  The  referee  exercises,  upon  such  a  trial,  the  same  power 
as  the  court,  to  grant  adjournments,  to  preserve  order,  and  to  punish  the 
violation  thereof.  Upon  the  trial  of  an  issue  of  fact,  the  referee  exercises 
also  the  same  power  as  the  court,  to  allow  amendments  to  the  summons, 
or  to  the  pleadings;  to  compel  the  attendance  of  a  witness  by  attachment; 
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and  to  punish  a  witness  for  a  contempt  of  court,  for  non-attendance,  or 
refusal  to  be  sworn,  or  to  testify.  Upon  the  trial  of  an  issue  of  law,  the 
referee  exercises  the  same  power  as  the  court,  to  permit  a  party  in  fault  to 
plead  anew  or  amend;  to  direct  the  action  to  be  divided  into  two  or  more 
actions;  to  award  costs,  and  otherwise  to  dispose  of  any  question,  arising 
upon  the  decision  of  the  issue  referred  to  him.  The  powers,  conferred  by 
this  section,  are  exercised  in  like  manner,  and  upon  like  terms,  as  similar 
powers  are  exercised  by  the  court,  upon  a  trial.    Code  Civ.  Pro.,  §  1018. 

A  referee  appointed  to  try  an  issue  of  fact  or  law  has  the  same  power  as 
the  court  to  permit  an  amendment  of  the  pleading  at  the  trial  if  it  do  not 
substantially  change  the  claim  or  defense.  People  ex  rel.  Albion  Cider  A 
Vinegar  Co.  (1909),  133  App.  Div.  865,  118  N.  Y.  Supp.  15. 

A  referee  should  follow  a  prior  decision  of  the  Appellate  Division  al- 
though a  trial  justice  has  subsequently  made  a  contrary  decision.  Busing 
V.  City  of  Mt.  Vernon  (1907),  121  App.  Div.  512,  106  N.  Y.  Supp.  196. 

Where  a  referee  is  appointed  to  ''hear,  try  and  determine ''  he  has  the 
same  power  as  the  Special  Term  which  cannot  review,  reverse  or  set  aside 
his  decision.  Ward  v.  Bronson  (1908),  126  App.  Div.  508,  110  N.  Y.  Supp. 
336. 

Accounting  before  referee.  —  Where  a  party  is  compelled  to  account 
before  a  court  or  referee,  the  proper  practice  is  prescribed  by  the  one  hun- 
dred and  seventh  chancery  rule  which  requires  the  accounting  party  to 
file  and  verify  the  account  to  which  the  opposing  party  must  file  objec- 
tions specifying  what  is  wrong  and  how  the  account  should  be  surcharged. 
Kliger  v.  Rosenfield  (1907),  120  App.  Div.  396,  105  N.  Y.  Supp.  214. 

Dismissal  of  complaint.  —  It  is  within  the  discretion  of  the  referee  to 
reserve  his  decision  on  a  motion  for  a  non-suit,  made  at  the  close  of  plain-, 
tiff's  evidence,  until  the  entire  case  is  in,  and  then  deny  it.  Hughes  v. 
Griffith  (1881),  12  Week.  Dig.  601. 

Where,  upon  a  trial  before  a  referee,  the  plaintiff,  at  the  close  of  his 
evidence,  is  non-suited,  and  duly  excepts,  a  question  of  law  is  raised,  on 
which  it  is  competent  for  the  General  Term  to  reverse  the  judgment,  if  the 
decision  is  erroneous.    Scofield  v.  Hernandez  (1872),  47  N.  Y.  313. 

But  where,  upon  the  trial  of  an  action  by  a  referee,  a  motion  was  made 
by  the  defendant,  at  the  close  of  the  evidence,  to  dismiss  the  complaint, 
which  is  not  passed  on  at  the  time,  and  the  referee  subsequently  makes 
his  report,  with  findings  of  fact  adverse  to  the  plaintiff,  and  as  a  con- 
clusion of  law,  finds  that  the  complaint  be  dismissed,  this  cannot  be  con- 
sidered the  same  as  a  non-suit,  but  as  a  disposition  of  the  case,  on  a  con- 
sideration of  all  the  testimony;  Van  Derlip  v.  Keyser  (1877),  68  N.  Y. 
443. 

If  an  answer  does  not  state  facts  sufficient  to  constitute  a  defense,  the 
referee  may  find  for  the  plaintiff  on  the  pleadings.  Schuyler  v.  Smith 
(1873),  61  N.  Y.  309.    Or  he  may  dismiss  the  complaint  on  plaintiff's 
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failure  to  appear,  or  to  prooeed  after  appearance,  or  after  having  given 
testimony.    Morange  v.  Meigs  (1873),  54  N.  Y.  207. 

The  complaint  may  be  dismissed  or  plaintiff  non-suited  any  time  before 
the  cause  is  finally  submitted  to  the  referee.  Coflto  v.  Re3rnolds  (1868), 
37  N.  Y.  640. 

Referee's  report,  when  made.  —  Upon  the  trial  by  a  referee,  of  an  issue 
of  fact,  or  an  issue  of  law,  or  where  a  reference  is  made  as  prescribed  in 
section  one  thousand  and  fifteen  of  this  act,  the  referee's  written  report 
must  be  dther  filed  with  the  clerk,  or  delivered  to  the  attorney  for  one  of 
the  parties,  within  sixty  da3rs  from  the  time  when  the  cause  or  matter  is 
finally  submitted,  otherwise  either  party  may,  before  it  is  filed  or  deliv- 
ered, serve  a  notice  upon  the  attorney  for  the  adverse  party,  that  he  elects 
to  end  the  reference.  In  such  a  case  the  action  must  thenc^orth  proceed 
as  if  the  reference  had  not  been  directed,  and  the  referee  is  not  entitled 
to  any  fees.    Code  dv.  Pro.,  §  1019. 

This  section  of  the  Code  is  not  applicable  where  the  referee's  time  to 
report  has  beoi  extended  by  stipulation.  Ballou  v.  Parsons  (1874),  55 
N.  Y.  673;  Thieeeelin  v.  Roesett  (1868),  3  Abb.  Pr.  (N.  S.)  54. 

A  referee  who  fails  to  file  his  report  within  the  time  prescribed  by  stat- 
ute, forfeits  his  rights  to  any  fees  by  the  express  provisions  of  sections  1019 
and  2546.  Bothome  v.  Meeley  (1908)  124  App.  Div.  600,  109  N.  Y.  Supp. 
120. 

Testimony;  interlocutory  references  to  be  signed  and  filed.  — The 
testimony  must  be  filed  with  the  report,  or  the  filing  of  the  report  is  in- 
complete. Pope  V.  Perault  (1880),  22  Hun,  468.  The  remedy  for  failure 
to  so  file  is  by  motion,  and  not  by  exception.  National  State  Bank  v. 
Hibbard  (1873),  45  How.  Pr.  280. 

Where  a  referee  is  appointed  in  an  action  to  take  and  state  an  account 
of  the  affirmative  claim  of  a  defendant,  and  the  referee  reported  in  favor 
of  the  defendant,  and  a  judgment  was  entered  on  the  report,  it  was  held, 
that  if  it  was  to  be  regarded  as  ^  reference,  other  than  for  the  trial  of  the 
issues  in  an  action,  the  testimony  should  be  signed  by  the  witnesses,  and 
should  accompany  the  report  of  the  referee,  as  provided  in  the  above  rule; 
and  the  testimony,  if  not  given  in  full,  should  present  the  substance  of  that 
which  was  material.  Williams  v.  Lindblom  (1895),  90  Hun,  370,  35  N.  Y. 
Supp.  812. 

Hie  rule  is  imperative  and  must  be  complied  with,  unless  waived,  and  a 
mere  omission  to  request  the  signature  is  not  a  waiver.  Bowne  v.  Lever- 
idge  (1880),  8  Abb.  N.  C.  148.  But  it  is  the  duty  of  the  party  requesting 
the  reference  to  see  to  it  that  the  witnesses  sign  their  testimony.  If  he 
permits  the  witnesses  to  retire  without  signing,  he  will  be  deemed  to  have 
waived  the  irregularity.  Rusk  v.  Marston  (1876),  1  Week.  Dig.  566.  The 
irregularity  may  be  corrected  by  motion.  National  State  Bank  v.  Hibbard 
(1873),  45  How.  Pr.  280. 
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The  provisions  of  section  1019|  relating  to  the  time  of  filing  reports  of 
referees  in  actions,  have  been  held  not  to  apply  to  interiocutory  references. 
Godding  v.  Porter  (1864),  17  Abb.  Pr.  374. 

Exceptions  to  report  of  referee.  —  The  object  of  exceptions  is  to  bring 
up  the  merits  of  the  controversy  for  review,  not  to  correct  omissions  in 
mere  matters  of  practice,  and  the  exceptions  should  refer  specifically  to  the 
evidence  required  to  be  considered  in  the  disposition  of  the  points  pre- 
sented by  them.  National  State  Bank  v.  Hibbard  (1873),  45  How.  Pr. 
280,287. 

This  rule  has  no  application  to  a  report  made  by  a  referee  who  is  ap- 
pointed to  take  evidence  and  report  his  opinion.  It  is  only  to  a  reference 
which  empowers  a  referee  to  decide  questions  between  parties  that  the 
rule  is  applicable,  and  it  cannot  foreclose  the  court  from  passing  on  mat- 
ters which  such  court  only  has  power  to  determine.  Matter  of  Atty.-Genl. 
V.  Continental  Life  Ins.  Co.  (1883),  64  How.  Pr.  93. 

The  rule  has  no  application  to  references  made  for  the  purpose  of  aiding 
the  conscience  of  the  court  in  determining  questions  pending  before  it. 
Martin  v.  Hodges  (1887),  45  Hun,  38.  See  also  In  re  Steinert  (1881),  24  id. 
246;  MarshaU  v.  Meech  (1872),  51  N.  Y.  140. 

The  report  becomes  absolute,  imless  exertions  are  filed  within  the  time 
limited  by  the  rule.  Matter  of  Leffingwell  (1883),  30  Hun,  528;  Rust  v. 
Hawsett  (1881),  46  N.  Y.  Super.  22;  Catlin  v.  Catlin  (1874),  2  Hun,  378; 
Matter  of  Tahnage  (1899),  39  App.  Div.  466,  57  N.  Y.  Supp.  427;  James 
V.  Horn  (1897),  19  App.  Div.  259,  46  N.  Y.  Supp.  187;  Rovnianek  v.  Kos- 
salko  (1901),  61  App.  Div.  486,  70  N.  Y.  Supp.  36;  Matter  of  Smith  v. 
Mingey  (1902),  72  App.  Div.  103,  105,  76  N.  Y.  Supp.  194. 

While  the  report  of  the  referee  becomes  absolute  unless  exceptions  are 
filed  as  provided  in  the  above  rule,  proof  of  service  of  the  notice  of  filing  the 
report  must  be  made  in  order  to  fix  the  date  when  the  time  for  filing  excep- 
tions began  to  run.  Bailey  v.  Carter  (1901),  34  Misc.  270,  69  N.  Y.  Supp. 
616. 

Application  to  reference  in  Surrogate's  Court  —  Where  a  surrogate 
appoints  a  referee  to  examine  an  account,  pursuant  to  Code,  section  2546, 
and  to  hear  and  determine  all  questions  arising  on  the  settlement  thereof, 
which  he  himself  has  power  to  determine,  and  to  make  a  report  thereon,  sub- 
ject to  the  confirmation  of  the  surrogate,  the  rules  of  the  Supreme  Court 
are,  by  section  94  of  the  Judiciary  Law,  made  applicable  to  such  a  reference, 
and  the  report  becomes  absolute  and  stands  as  in  all  things  confirmed,  un- 
less exceptions  thereto  are  filed  and  served  within  eight  days  after  service 
of  notice  of  the  filing  of  the  report.  Where  no  exceptions  have  been  taken 
and  filed,  the  surrogate  has  no  alternative  but  to  confirm  the  report.  Mat- 
ter of  Leffingwell  (1883),  30  Hun,  528. 

Motion  to  confirm  report  —  A  notice  of  motion  to  confirm  the  report  of 
the  referee,  served  before  the  time  for  filing  exceptions  has  expired,  is  pre- 
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mature,  and  the  motion  must  be  denied.  James  v.  Horn  (1897),  19  App. 
Div.  269,  46  N.  Y.  Supp.  187. 

Confirmation  of  a  referee's  report,  secured  on  an  ex  parte  motion,  is  ir- 
regular.   Sproul  V.  Star  Co.  (1899),  27  Misc.  27,  66  N.  Y.  Supp.  1001. 

On  the  motion  to  confirm,  only  the  objections  will  be  considered,  to  which 
exceptions  have  beoi  filed.  People  v.  Empire  Mut.  Life  Ins.  Co.,  Daily 
Reg.,  Oct.  19,  1883. 

Motion  for  confirmation  must  be  made  at  a  Special  Term,  and  not  at 
chambers.    Empire  Bldg.,  etc.,  Assn.  v.  Stevens  (1876),  8  Hun,  616. 

Review  of  order  of  confirmation.  —  From  an  order  made,  confirming  the 
report,  or  refusing  to  confirm,  an  appeal  may  be  taken  in  a  case  authorized 
by  section  1347  of  the  Code  of  Civil  Procedure.    Code  Civ.  Pro.,  {  1316. 

A  motion  for  a  new  hearing  may  be  made  at  Special  Term,  in  an  action 
triable  by  the  court,  where  a  reference  was  ordered  to  report  upon  one  or 
more  specific  questions  of  fact,  at  any  time  before  the  hearing  of  a  motion 
for  final  judgment  on  the  trial  of  the  remaining  issues  of  fact.  Code  Civ. 
Pro.,  §  1004. 

Where  exceptions  filed  to  a  report  are  overruled,  and  a  decree  is  made 
confirming  the  report,  an  appeal  from  the  decree  brings  up  for  review  only 
the  questions  presented  by  the  exceptions.  Matter  of  Talmage  (1899), 
39  App.  Div.  466,  67  N.  Y.  Supp.  427. 

A  referee  was  appointed  to  assess  damages  on  a  remittitur  from  the  Court 
of  Appeals.  The  referee  made  his  report  assessing  the  plaintiff's  damages, 
and,  before  the  time  to  except  thereto  expired,  the  defendants  moved  for 
leave  to  make  and  serve  a  case  and  exceptions.  The  court  held  that  this 
remedy  could  not  be  afforded;  the  proper  practice  is,  for  the  defendants,  if 
they  are  dissatisfied  with  the  report  of  the  referee,  to  file  exceptions  thereto, 
and  if  the  report  is  confirmed  appeal  from  the  order  of  confirmation.  Bates 
V.  Holbrook  (1903),  41  Misc.  129,  83  N.  Y.  Supp.  929. 

Rule  31.  Motion  for  new  triali  where  made;  case  and  excep- 
tionSy  when  necessary 

When  an  order  grants  or  refuses  a  new  trial,  except  on 
the  exceptions  taken  during  the  trial,  it  shall  specify  the 
grounds  upon  which  the  motion  was  made  and  the  ground 
or  groimds  upon  which  it  was  granted.  In  all  actions 
where  either  party  is  entitled  to  have  an  issue  or  issues 
of  fact  settled  for  trial  by  a  jury,  either  as  a  matter  of 
right  or  by  leave  of  the  court  if  either  party  desires  such 
a  trial,  the  party  must  within  twenty  days  after  issue 
joined,  give  notice  of  motion  that  all  the  issues  or  one 
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or  more  specific  issues  be  so  tried.  If  such  motion  is  not 
made  within  such  time,  the  right  to  a  trial  by  jury  is 
waived.  With  the  notice  of  motion  shall  be  served  a 
copy  of  the  questions  of  fact  proposed  to  be  submitted 
to  the  jury  for  trial,  in  proper  form  to  be  incorporated 
in  the  order;  and  the  court  or  judge  may  settle  the  issues, 
or  may  refer  it  to  a  referee  to  settle  them.  Such  issues 
must  be  settled  in  the  form  prescribed  in  sections  823 
and  970  of  the  Code  of  Civil  Procedure. 

When  any  specific  question  of  fact  involved  in  an  ac- 
tion or  any  question  of  fact  not  put  in  issue,  is  ordered 
to  be  tried  by  a  jury,  as  a  substitute  for  a  feigned  issue, 
and  has  been  tried,  or  a  reference  other  than  of  the  whole 
issue  has  been  ordered  under  the  Code,  and  a  trial  had, 
if  either  party  shall  desire  to  apply  for  a  new  trial,  on 
the  ground  of  any  error  of  the  judge  or  referee,  or  on  the 
ground  that  the  verdict  or  report  is  against  evidence  (ex- 
cept when  the  judge  directs  such  motion  to  be  made 
upon  his  minutes  at  the  same  term  of  the  court  at  which 
the  issues  are  tried),  a  case  or  exceptions  shall  be  made,  or 
a  case  containing  exceptions,  as  may  be  required;  which 
case  or  exceptions  must  be  served  and  settled  in  the  man- 
ner prescribed  by  the  rules  of  court  for  the  settlement  of 
cases  and  exceptions  in  other  cases.  Such  motions  must 
be  made,  in  the  first  instance,  at  Special  Term.  (Amended 
Apr.  1,  1910,  in  effect  Sept.  1,  1910.) 

Fonnerly  Rule  33,  1868;  Rule  40,  1871;  Rule  31,  1877;  Rule  31,  1880; 
Rule  31,  1884;  Rule  31,  1888;  Rule  31,  1896. 

Motion  for  new  trial  must  be  heard  at  Special  Term.  When  founded 
on  allegation  of  error  in  a  finding  of  fact,  or  ruling  upon  the  law,  notice 
must  be  given  before  the  expiration  of  the  time  within  which  an  appeal 
can  be  taken  from  a  judgment,  and  it  cannot  be  heard  at  a  Special  Tenn, 
held  by  another  judge,  "unless  the  judge  who  presided  at  the  trial  is  dead, 
or  his  tenn  of  office  has  expired,  or  he  is  disqualified  for  any  reason,  or  he 
specifically  directs  the  motion  to  be  heard  before  another  judge."  Code 
av.  Pro.,  S  1002. 

Motion  may  be  made,  at  the  Trial  Tenn,  on  the  judge's  minute,  to  set 
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aside  the  verdict,  or  a  direction  dismissing  the  complaint,  and  gnmt  a 
new  trial,  upon  exceptions;  or  because  the  verdict  is  for  excessive  or  in- 
sufficient damages,  or  otherwise  oontraiy  to  the  evidence,  or  contrary  to 
law.    Code  Civ.  Pro.,  §  999. 

The  time  limitation  imder  section  1002  applies  only  to  motions  for  a 
new  trial  upon  an  allegation  of  error  in  the  finding  of  fact  or  rule  upon  the 
law  made  by  the  judge  upon  the  trial.  A  motion  for  a  new  trial  upon  the 
groimd  that  the  verdict  is  contrary  to  law  as  ruled  by  the  trial  judge  is 
not  within  such  limitation.  Brown  v.  Grossman  (1908),  59  Misc.  153, 110 
N,  Y.  Supp.  263. 

An  order  granting  a  new  trial  for  eirors  of  law  on  the  part  of  the  trial 
judge  should  be  made  conditionally  on  the  payment  by  the  moving  party  of 
$10  costs  of  the  motion  to  abide  the  event,  and  not  on  the  payment  by  such 
party  of  $50  costs  absolutely;  this  is  so,  since  where  eirors  are  oonmiitted 
the  new  tiral  is  granted  not  as  a  matter  of  favor,  but  as  a  matter  of  right. 
Smith  V.  City  of  New  York  (1900),  56  App.  Div.  90,  06  N.  Y.  Supp.  1046. 

An  order  granting  or  refusing  a  new  trial,  except  on  the  exceptions  taken 
at  the  trial,  must  specify  the  grounds  upon  which  the  motion  and  order 
were  made.  Solomon  v.  Alexander  (1908),  128  App.  Div.  441,  112  N.  Y. 
Supp.  779. 

In  the  Municipal  Court  of  the  city  of  New  York  a  motion  for  a  new  trial, 
on  the  ground  of  fraud  or  newly  discovered  evidence,  must  be  made  upon 
a  case  settled  and  signed.  Altmark  v.  Haimowitz  (1907),  55  Misc.  195, 
105  N.  Y.  Supp.  205. 

The  court  has  no  authority  to  entertain  an  application  for  a  new  trial 
on  the  ground  of  newly-discovered  evidence  until  a  case  and  exceptions 
have  been  made  and  settled.  Solomon  v.  Alexander  (1908),  128  App.  Div. 
441,  112  N.  Y.  Supp.  779. 

An  order  granting  a  new  trial,  which  states  the  grounds  upon  which  the 
motion  was  made,  but  does  not  specify  the  grounds  upon  which  it  was 
granted,  is  sufficient,  and  is  ordinarily  ground  for  revenud.  Israel  v.  Ury 
(1907),  52  Misc.  523, 525, 102  N.  Y.  Supp.  873. 

Motion  for  trial  by  jury  of  issues  of  fact  —  In  an  action  brought  to 
foreclose  two  mortgages,  a  judgment  of  the  County  Court  was  entered, 
sustaining  the  defense  of  usury  to  one,  and  rejecting  it  as  to  the  other.  The 
General  Term  reversed  so  much  of  the  judgment  as  was  in  favor  of  the 
plaintiff,  granted  an  order  to  settle  the  issues,  as  to  the  mortgage,  for  trial 
by  a  jury.  It  was  held,  that  the  coiu-t  had  the  power  to  do  this,  although 
more  than  ten  days  had  elapsed  since  the  issues  had  been  joined  in  the 
action.    Apd  v.  O'Connor  (1886),  39  Hun,  482. 

It  is  no  objection  to  the  granting  of  a  proper  application  for  the  trial  of 
issues  by  a  jury,  that  it  is  not  made  within  ten  days  after  issues  joined,  as 
provided  in  the  above  rule.  The  court  always  deviates  from  the  general 
rules,  whenever,  in  its  judgment,  a  proper  case  is  presented.  Claric  v. 
Bmoka  (1864),  26  How.  Pr.  285. 
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The  time  to  make  a  motion  for  the  trial  of  special  issues,  where  a  counter- 
claim is  interposed,  begins  to  run  after  the  service  of  the  reply,  ev&i  though 
the  issue  raised  by  the  counterclaim  is  not  to  be  so  tried.  Rutty  v.  Per- 
son (1883),  12  Abb.  N.  C.  352. 

The  motion  should  be  made  within  the  time  prescribed  in  the  rule.  New 
Yoric  Life  Ins.  &  Trust  Co.  v.  Ives  (1896),  41  N.  Y.  Supp.  225. 

Where  the  application  is  made  by  a  party,  the  notice  thereof  must  be 
given  within  ten  days  after  issue  joined,  and  it  is  improper  to  grant  such 
an  application  on  behalf  of  a  party  in  d^ault,  where  no  reason  is  given  why 
the  application  was  not  made  within  ten  da3rs  after  issue  joined.  Ellen- 
sohn  V.  Keyes  (1896),  6  App.  Div.  602,  39  N.  Y.  Supp.  774. 

Where  a  motion  to  settle  issues  is  necessary  under  section  970  of  the 
Code  it  must  be  made  within  the  time  prescribed  by  the  above  rule.  Amot 
V.  Nevins  (1899),  44  App.  Div.  61,  60  N.  Y.  Supp.  401.  But  in  the  case  of 
Herb  v.  Met.  Hospital  (1903),  80  App.  Div.  145,  80  N.  Y.  Supp.  552,  the 
above  rule,  being  limited  to  cases  ''where  the  trial  of  issues  of  fact  is  not 
provided  for  by  the  Code,"  does  not  apply  to  a  mortgage  foreclosure  ac- 
tion in  which  the  defendant  has  interposed  a  counterclaim  for  breach  of  a 
covenant  against  incumbrances;  such  a  def aidant,  under  section  970  of 
the  Code,  is  entitled  as  a  matter  of  right  to  a  trial  by  jury,  and  may  make 
a  motion  for  the  settlement  of  the  issues  arising  on  such  counterclaim  at 
any  time  before  the  trial. 


Order  for  trial  by  jury  of  issues  of  fact;  Code  proviaioiiB.  —  The  follow- 
ing sections  of  the  Code  of  Civil  Procedure  are  applicable  to  the  trial  of 
issues  of  fact  by  a  jury: 

§  823.  Feigned  issues  have  been  abolished.  In  a  case,  where  neither 
party  can,  as  of  right,  require  a  trial  by  jury  of  an  issue  of  fact,  arising 
upon  the  pleadings,  or  where  a  question  of  fact,  not  in  issue  upon  the  plead- 
ings, is  to  be  tried,  an  order  for  the  trial  thereof  by  a  jury  may  be  made, 
stating,  distinctly  and  plainly,  the  questions  of  fact  to  be  tried.  Such  an 
order  is  the  only  authority  necessary  for  the  trial. 

S  968.  In  each  of  the  following  actions,  an  issue  of  fact  must  be  tried 
by  a  jury,  unless  a  jury  trial  is  waived,  or  a  reference  is  directed: 

1.  An  action,  in  wluch  the  complaint  demands  judgment  for  a  sum  of 
money  only. 

2.  An  action  of  ejectment;  for  dower;  for  waste;  for  a  nuisance;  or  to 
recover  a  chattel. 

§  969.  An  issue  of  law,  in  any  action,  and  an  issue  of  fact  in  an  action 
not  specified  in  the  last  section,  or  wherein  provision  for  a  trial  by  a  jury 
is  not  expressly  made  by  law,  must  be  tried  by  the  court,  unless  a  refer- 
ence or  a  jury  trial  is  directed. 

§  970.  Where  a  party  is  entitled  by  the  constitution,  or  by  express  pro- 
vision of  law,  to  a  trial  by  a  jury,  of  one  or  more  issues  of  fact,  in  an  action 
not  specified  in  section  nine  himdred  and  sixty-eight  of  this  act,  he  may 
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apply  upon  notice,  to  the  court  for  an  order,  directing  all  the  questions 
arising  upon  those  issues,  to  be  distinctly  and  plainly  stated  for  trial  ac- 
cordingly. Upon  the  hearing  of  the  application,  the  court  must  cause 
the  issues  to  the  trial  of  which,  by  a  jury  the  party  is  entitled,  to  be  dis- 
tinctly and  plainly  stated.  The  subsequent  proceedings  are  the  same, 
as  where  questions  arising  upon  the  issues,  are  stated  for  trial  by  a  jury, 
in  a  case  where  neither  party  can,  as  of  right,  require  such  a  trial;  except 
that  the  finding  of  the  jury  upon  such  questions  so  stated,  is  conclusive 
in  the  action,  unless  the  verdict  is  set  aside,  or  a  new  trial  is  granted. 

§  971.  In  an  action,  where  a  party  is  not  entitled,  as  of  right,  to  a  trial 
by  a  jury,  the  court  may,  in  its  discretion,  upon  the  application  of  either 
party,  or  without  application,  direct  that  one  or  more  questions  of  fact, 
arising  upon  the  issues,  be  tried  by  a  jury,  and  may  cause  those  questions 
to  be  distinctly  and  plainly  stated  for  trial  accordingly. 

§  972.  If  the  questions,  directed  to  be  tried  by  a  jury,  as  prescribed  in 
the  last  two  sections,  do  not  embrace  all  the  issues  of  fact  in  the  ac- 
tion, the  remaining  issues  of  fact  must  be  tried  by  the  court,  or  by  a  ref- 
eree. 

In  equitable  actions,  trial  by  jury  not  of  right  —  A  defendant  has  not 
an  absolute  right  to  have  the  facts  on  which  the  plaintiff's  claim  for  equi- 
table relief  depends,  tried  by  a  jury.  The  mode  of  trial  in  such  cases  is  a 
matter  of  discretion  with  the  court,  and  its  decision,  in  respect  thereto, 
is  not  reviewable.  Colman  v.  Dixon  (1872),  50  N.  Y.  572.  See  also  Sey- 
mour V.  McKinstry  (1878),  13  Hun,  284;  Stone  v.  WeiUer  (1891),  40  N.  Y. 
St.  Rep.  434;  Thurber  v.  Chambers  (1875),  4  Hun,  721;  McCarthy  v.  Ed- 
wards (1863),  24  How.  Pr.  236;  McMahon  v.  Allen  (1855),  10  id.  384; 
Rathbun  v.  Rathbun  (1849),  3  id.  139;  Kilboume  v.  Board  of  Supervisors 
(1891),  41  N.  Y.  St.  Rep.  838;  Candee  v.  Lord  (1849),  2  N.  Y.  269;  Hud- 
son V.  Caryl  (1871),  44  id.  553;  Davis  v.  Morris  (1867),  36  id.  569;  Knick- 
erbocker Life  Ins.  Co.  v.  Nelson  (1876),  8  Hun,  21;  Reford  v.  Marquis 
(1873),  7  Lans.  249. 

In  equity  cases,  it  is  immaterial  that  the  case  has  been  noticed  for  trial 
by  a  jury,  if  neither  party  claims  it  to  be  a  legal  action.  Murtha  v.  Cur- 
ley  (1882),  90  N.  Y.  372. 

The  mode  of  trial  in  such  cases  is  subject  to  the  discretion  of  the  court. 
Acker  v.  Leland  (1888),  109  N.  Y.  5.  Although  it  seems  that  the  proper 
mode  of  trial  is  before  the  court,  without  a  jury,  unless  the  court,  or  a  party, 
moves  the  trial  of  one  or  all  the  issues,  formed  for  that  purpose,  by  the  jury. 
Hammond  v.  Morgan  (1886),  101  N.  Y.  179. 

An  action  brought  to  set  aside  upon  the  ground  of  fraud  a  general  re- 
lease executed  by  the  plaintiff  to  the  defendant  of  a  claim  for  mone3rs  loaned, 
and  to  obtain  a  judgment  for  such  moneys,  is  an  action  in  equity,  and  the 
defendant  is  not  entitled  as  a  matter  of  right  to  a  jury  trial  of  any  of  the 
issues.  So  under  the  above  rule,  where  a  trial  by  jury  is  desired  in  such 
a  case  a  motion  must  be  made  within  10  days  after  issue  joined.  Moss  v. 
Bumham  (1900),  50  App.  Div.  301,  63  N.  Y.  Supp.  947. 
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An  action  to  declare  a  contract  void  and  to  recover  a  sum  of  money  paid 
thereon  is  in  equity  and  plaintiffs  are  not  entitled  as  a  matter  of  right  to 
a  jury  trial.  Dykman  v.  U.  S.  Life  Ins.  Co.  (1903),  176  N.  Y.  299.  A  jury 
trial  is  not  a  matter  of  right  in  an  action  for  specific  performance  of  a  trust 
agreement.  Lee  v.  Lee  (1903),  40  Misc.  251,  81  N.  Y.  Supp.  986.  The 
plaintiff  in  an  action  for  a  separation  is  not,  as  a  matter  of  right,  entitled 
to  have  the  issues  of  fact  tried  by  a  jury.  Packard  v.  Packard  (1903),  88 
App.  Div.  339,  84  N.  Y.  Supp.  1090. 

The  right  to  a  jury  trial  in  an  action  for  absolute  divorce  should  not  be 
denied  because  the  moving  parties  stipulate  that  the  cause  be  placed  on 
the  special  term  calendar.  Tietasel  v.  Tietiel  (1907),  122  App.  Div.  873, 
107  N.  Y.  Supp.  878. 

Where  the  only  issue  in  an  action  for  divorce  is  the  marriage  of  the  par- 
ties, there  is  no  authority  for  its  submission  to  a  jury.  Wood  v.  I^tt 
(1907),  67  Misc.  140,  118  N.  Y.  Supp.  948. 

The  trial  of  the  issue  of  adultery  is  provided  for  by  section  1767  of  the 
Code,  and  the  above  rule  does  not  apply.  Wilcox  v.  Wilcox  (1907),  116 
App.  Div.  423, 101  N.  Y.  Supp.  828. 

When  equitable  claims  are  united  with  legal.  —  The  coupling  of  alle- 
gations in  a  complaint,  which  would  entitle  the  plaintiff  to  equiteJble  relief 
with  his  cause  of  action  at  law,  will  not  deprive  the  defendant  of  his  right 
to  a  trial  by  jury.  Brady  v.  Cockran  (1887),  11  Week.  Dig.  256;  Wheelpck  v. 
Lee  (1878),  74  N.  Y.496.  See  also  Stemberfi^  v.  McQovem  (1874),  66  id.  12. 

But  where  plaintiff  brings  an  action  for  both  legal  and  equitable  relief  in 
respect  to  the  same  cause  of  action,  the  case  presented  is  not  one  of  right, 
triable  by  jury,  under  the  Constitution,  and  the  plaintiff,  by  his  election, 
submits  to  have  the  issues  tried  by  the  court,  or  by  the  court,  with  the  aid 
of  a  jury,  as  the  court,  in  its  discretion,  may  determine.  Cogswell  v.  N.  Y., 
N.  H.  A  H.  R.  R.  Co.  (1887),  106  N.  Y.  319;  Lynch  v.  M.  E.  R.  Co.  (1892), 
129  id.  274;  Loomis  v.  Decker  (1896),  4  App.  Div.  409,  39  N.  Y.  Supp.  441. 

Action  for  partition.  —  The  issues  in  an  action  for  partition  are  triable 
of  right,  by  a  jury,  and  section  970  of  the  Code  makes  the  finding  of  the 
jury  upon  each  question  of  fact  arising  on  the  issues  submitted  to  them, 
conclusive  upon  the  court,  unless  the  verdict  is  set  aside,  or  a  new  trial 
granted,  but  since,  in  such  an  action,  there  may  be  any  number  of  dis- 
tinct issues,  each  made  up  of  independent  questions  of  fact,  there  is  nothing 
to  prevent  the  court  from  setting  aside  the  verdict  of  the  jiuy  upon  any  one 
of  the  issues,  and  for  this  purpose  there  may  be  deemed  to  be  as  many  ver- 
dicts as  there  are  issues  in  the  action.  Lavdle  v.  Corrignio  (1896),  86 
Hun,  135,  33  N.  Y.  Supp.  376. 

In  a  suit  to  foreclose  a  mortgage  on  lands  it  is  wholly  within  the  dis- 
cretion of  the  court  whether  the  issues  of  fact  shall  be  sent  to  the  jury. 
Borrowski  v.  Gallin  (1908),  126  App.  Div.  364,  110  N.  Y.  Supp.  818. 

Court  may  direct  trial  by  jury.  —  In  any  case,  triable  by  the  court,  it 
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is  the  right  of  the  court,  and  not  of  the  parties,  to  have  the  aid  of  a  jury. 
Church  V.  Freeman  (1859),  16  How.  294;  Pennsylvania  Coal  Co.  v.  D. 
&  H.  Canal  Co.  (1867),  1  Keyes,  72;  Knickerbocker  Life  Ins.  Co.  v.  Nel- 
son  (1876),  8  Hun,  21.  And  the  court  may,  upon  motion,  or  its  own  voli- 
tion, direct  questions  of  fact  to  be  tried  at  a  circuit.  Kellum  v.  Durfoo 
(1879),  78  N.  Y.  484.  And  the  matter  is  not  subject  to  review.  Wright  v. 
Nostrand  (1883),  94  N.  Y.  31. 

In  foreclosure,  the  court  may,  on  its  own  motion,  direct  any  matter  of 
fact  at  issue  to  be  tried  by  a  jury,  as  a  substitute  for  the  former  practice  of 
amending  a  feigned  issue,  and  the  effect  of  the  verdict  is  the  same.  Carroll 
V.  Deimel  (1884),  95  N.  Y.  252. 

Foreclosure  of  mechanics*  liens.  —  The  character  of  an  action  to  fore- 
doee  a  mechanic's  lien,  as  a  suit  in  equity,  triable  without  a  jury,  is  not 
changed  by  the  release  of  the  realty  from  the  lien  by  the  substitution  be- 
fore trial,  of  money  deposited  in  court,  nor  by  the  substitution  of  personal 
responsibility  in  place  of  the  money.  The  remedy  of  a  party  who  desires 
a  jury  trial  in  such  an  action,  is  to  apply  to  the  court  to  frame  issues,  imdor 
section  823  of  the  Code  of  Civil  Procedure.  Sohillinger  Cement  Co.  v. 
Amot  (1897),  152  N.  Y.  584. 

In  an  action  to  foreclose  a  mechanic's  Uen,  a  party  is  only  entitled  to  a 
trial  by  jury  on  the  questions  of  the  value  of  the  property  and  damages, 
and  not  as  to  extra  work  done  under  the  contract,  or  as  to  whether  an 
alleged  agreement  was  made  subsequent  to  the  contract  or  as  to  pa3rments. 
Riggs  V.  Shannon  (1891),  16  N.  Y.  Supp.  939. 

Setttement  of  issues.  —  If  either  party  desires  to  question  the  form  of 
the  issues,  he  may  do  so  by  presenting  a  petition  for  a  rehearing  of  the  order 
or  decree  directing  them.    Seymour  v.  McKinstry  (1878),  13  Hun,  284. 

The  questions  submitted  to  the  jury  should  be  so  framed  that  the  jury 
may  answer  them  by  a  simple  yes  or  no.  Rutty  v.  Persons  (1883),  12  Abb. 
N.  C.  352,  359. 

A  plaintiff  who  has  brought  suit  in  equity  to  set  aside  the  award  of  an 
arbitrator  and  has  noticed  the  cause  for  trial  at  Special  Term  and  failed 
4o  comply  with  this  rule  in  moving  within  ten  da3rs  after  issue  joined  to 
have  issues  on  the  defendant's  counterclaim  settled  for  trial  by  jury,  should 
not  be  granted  a  jury  trial  on  those  issues.  Ettlinger  v.  Trustees  of  Sailors' 
Snug  Harfx>r  (1907),  122  App.  Div.  681,  107  N.  Y.  Supp.  779. 

Issues  involving  a  charge  of  fraud  should  be  framed  in  so  specific  a  form 
as  to  inform  the  party  charged  precisely  what  he  is  required  to  meet.  Wood 
V.  Mayor,  etc.,  of  N.  Y.  (1868),  3  Abb.  (N.  S.)  467. 

The  court  may,  in  the  exercise  of  its  discretion,  submit  to  the  jury  addi- 
tional issues  arising  upon  the  proofs  and  material  to  the  final  determina- 
ti<m.    Farmers'  &  Mechanics'  Bank  v.  Joslyn  (1868),  37  N.  Y.  353. 

If  the  issues  submitted  are  imperfect  or  insufficient,  the  court,  on  the 
trial,  has,  in  its  discretion,  the  right  to  amend  and  submit  such  additional 
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issues  as  the  proof  warrants.    Hewlett  v.  Wood  (1875),  62  N.  Y.  75.    See 
also  Brinkley  v.  Brinkley  (1874),  56  id.  192. 

Framing  issues  in  divorce  action.  —  An  order  framing  the  issues  to  be 
tried  by  a  jury  should  be  granted  the  defendant  in  an  action  for  absolute 
divorce.  Day  v.  Day  (1907),  122  App.  Div.  907,  107  N.  Y.  Supp.  1125. 
The  provisions  of  this  rule  and  of  section  970  of  the  Code  of  Civil  Procedure 
requiring  a  motion  to  frame  issues  for  a  jury  trial  to  be  made  within  ten 
da3rs  after  issue  joined,  do  not  apply  to  an  action  for  divorce.  Haff  v.  Haff 
(1909),  64  Misc.  122, 118  N.  Y.  Supp.  52. 

Effect  of  verdict  —  The  court  may  adopt  or  disregard  the  finding  of  the 
jury,  or  set  aside  the  verdict,  and  grant  a  new  trial,  in  its  discretion.  Ran- 
daU  V.  RandaU  (1889),  114  N.  Y.  499. 

A  verdict  must  be  rendered  on  all  the  questions  submitted,  and  the  case 
afterwards  brought  to  a  hearing  before  the  court,  the  same  as  if  there  had 
been  no  verdict.  McNaughton  v.  Osgood  (1889),  114  N.  Y.  574;  Ver- 
milyea  v.  Palmer  (1873),  52  id.  471.  The  action  must  be  brought  to  a  hear- 
ing before  the  court,  and  the  court's  decision  must  be  made  in  writing  in 
the  same  manner  as  if  there  had  been  no  verdict  of  the  jury  on  the  issues. 
Acker  v.  Leiand  (1888),  109  N.  Y.  5;  CarroU  v.  Deimel  (1884),  95  id.  252. 

The  conclusiveness  of  the  verdict  of  the  jury  only  reaches  to  questions 
arising  upon  those  issues  as  to  which  a  jury  trial  is  a  matter  of  right;  and 
as  to  all  other  questions  submitted  to  the  jury  in  the  same  action,  the 
court  is  at  liberty  to  adopt  or  disregard  the  findings.  Baylies'  Trial  Pr.,  p. 
121,  citing  Lowenthalv.  Lowenthal  (1895),  92  Hun,  385, 36  N.  Y.  Supp.  1053. 

The  trial  of  special  issues  before  a  jury  in  an  equity  action,  in  which  the 
parties  are  not  entitled  as  of  right  to  a  jury  trial,  does  not  constitute  a 
step  in  the  trial  of  the  action,  but  the  verdict,  while  not  conclusive  on  the 
determination  of  the  trial  judge,  is  in  the  nature  of  evidence  for  his  informa- 
tion.   McClan  v.  Gibb  (1898),  157  N.  Y.  413. 

The  court  may  set  aside  the  verdict  and  order  a  new  trial,  or  find  the 
facts  itself  and  discharge  the  order,  or  it  may  qualify  or  alter  the  findings. 
Birdsall  v.  Patterson  (1872),  51  N.  Y.  43;  Lansing  v.  Russell  (1848),  2  id. 
563;  Hatch  v.  Peugnet  (1873),  64  Barb.  189;  Brown  v.  Cliflford  (1873),  7 
Lans.  46;  Chapin  v.  Thompson,  58  Hun,  46;  Learned  v.  Tillotson  (1884), 
97  N.  Y.  1;  Hanunond  v.  Morgan  (1886),  101  id.  179;  Madison  University 
V.  White  (1881),  25  Hun,  490;  Parks  v.  Andrews  (1890),  56  id.  391,  10 
N.  Y.  Supp.  344. 

Rule  32.  Case  and  ezceptionsi  when  served;  amendments; 
allowance  or  disallowance  of  amendments;  settlement  of 
case;  notice  of  extension  of  time  to  serve 

Whenever  it  shall  be  necessary  to  make  a  case,  or  a 
case  and  exceptions,  or  a  case  containing  exceptions,  the 
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same  shall  be  made,  and  a  copy  thereof  served  on  the 
opposite  party  within  the  following  times: 

If  the  trial  was  before  the  court  or  referee,  including 
trials  by  a  jury  of  one  or  more  specific  questions  of  fact 
in  an  action  triable  by  the  court,  within  thirty  days  after 
service  of  a  copy  of  the  decision  or  report  and  of  written 
notice  of  the  entry  of  [the]  judgment  thereon. 

In  the  Surrogate's  Goiut,  within  thirty  days  after  serv- 
ice of  a  copy  of  the  decree  or  order  and  notice  of  the  entry 
thereof. 

If  the  trial  were  before  a  jury,  within  thirty  days  after 
[notice  of  the  decision  of  a  motion  for  a  new]  trial,  if  such 
motion  be  made  and  be  not  decided  at  the  time  of  [the] 
trial,  or  within  thirty  days  after  [service  of  a  copy  of  the 
judgment  and]  notice  of  [its]  entry. 

The  party  served  may,  within  ten  days  thereafter, 
propose  amendments  thereto,  and  serve  a  copy  on  the 
party  proposing  a  case  or  exceptions,  who  may  then, 
within  four  days  thereafter,  serve  the  opposite  party 
with  a  notice  that  the  case  or  exceptions  with  the  pro- 
posed amendments  will  be  submitted  for  settlement  at  a 
time  and  place  to  be  specified  in  the  notice,  to  the  judge 
or  referee  before  whom  the  cause  was  tried. 

Whenever  amendments  are  proposed  to  a  case  or  ex- 
ceptions, the  party  proposing  such  case  or  exceptions 
shall,  before  submitting  the  same  to  the  judge  or  referee 
for  settlement,  mark  upon  the  several  amendments  his 
allowance  or  disallowance  thereof,  and  shall  also  plainly 
mark  thereon  and  upon  the  stenographer's  minutes  the 
parts  to  which  the  proposed  amendments  are  applicable, 
together  with  the  number  of  the  amendment.  If  the 
party  proposing  the  amendments  claims  that  the  case 
shoidd  be  made  to  conform  to  the  minutes  of  the  ste- 
nographer he  must  refer  at  the  end  of  each  amendment 
to  the  proper  page  of  such  minutes.    The  judge  or  ref- 


Digitized  by 


Google 


140  The  General  Rules  op  Practice 

Case  and  exceptions;  amendments;  settlement  —  Rule  32 

eree  shall  thereupon  correct  and  settle  the  case.  The 
tune  for  settUng  the  case  must  be  specified  in  the  notice, 
and  it  shall  not  be  less  than  four  nor  more  than  ten  days 
after  the  service  of  such  notice.  The  lines  of  the  case 
shall  be  so  numbered  that  each  copy  shall  correspond. 
The  siuTogate,  on  appeal  from  his  court,  may  by  order 
allow  further  time  for  the  doing  of  any  of  the  acts  above 
provided  to  be  done  on  such  appeals. 

Cases  reserved  for  argument  and  special  verdicts  shall 
be  settled  in  the  same  manner.  The  parties  may  agree 
on  the  facts  proven  to  be  inserted  in  the  case,  instead  of 
the  testimony,  on  the  approval  of  the  judge. 

No  order  extending  the  time  to  serve  a  case,  or  a  case 
containing  exceptions,  or  the  time  within  which  amend- 
ments thereto  may  be  served,  shall  be  made  imless  the 
party  applying  for  such  order  serve  a  notice  of  two  days 
upon  the  adverse  parties  of  his  intention  to  apply  there- 
for, stating  the  time  and  place  for  making  such  applica- 
tion. 

Amended  October  24,  1899.    The  new  matter  is  included  in  biackets. 
Formerly  Rule  34,  1858;  Rule  41,  1871;  Rule  41,  1874;  Rule  32,  1877; 
Rule  32,  1880;  Rule  32,  1884;  Rule  32,  1888;  Rule  32,  1896. 

Case,  when  necessary.  —  When  a  party  intends  to  appeal  from  a  judg- 
ment, rendered  after  the  trial  of  an  issue  of  fact,  or  to  move  for  a  new  trial 
of  such  an  issue,  he  must,  except  as  otherwise  prescribed  by  law,  make 
a  case,  and  procure  the  same  to  be  settled  and  signed,  by  the  judge,  justice, 
or  the  referee,  by  or  before  whom  the  action  was  tried,  as  prescribed  in 
the  general  rules  of  practice;  or,  in  case  of  the  death  or  disability  of  the 
judge,  justice,  or  referee,  in  such  manner  as  the  court  directs.  Code  Civ. 
Pro.,  §  997,  first  part. 

The  question  whether  a  case  on  appeal  is  authorised  must  be  determined 
by  the  Appellate  Division.  Waldo  v.  Schmidt  (1909),  62  Misc.  71,  115 
N.  Y.  Supp.  1023. 

Notwithstanding  section  997  of  the  Code,  the  parties  may  stipulate  as 
between  themselves  what  questions  they  will  raise  on  the  hearing  of  a  mo- 
tion; and  the  motion  for  a  new  trial  may  be  presented  on  affidavits  alone, 
if  the  parties  so  elect.    Russell  v.  Randall  (1890),  123  N.  Y.  436. 

It  is  by  the  Rules  of  Practice  alone  that  a  case  is  made  necessary.  Odell 
V.  McGrath  (1897),  16  App.  Div.  103,  45  N.  Y.  Supp.  119. 
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A  case  must  be  made  and  filed  to  enable  the  General  Tenn  to  review  a 
judgment  on  the  verdict  of  a  jury  directed  by  the  court.  Delano  v.  Harp 
(1885),  37  Hun,  275. 

When  a  motion  for  a  new  trial  is  made  at  a  Special  Term,  it  should  be 
founded  on  a  case  made  and  settled  according  to  the  rules  of  the  court. 
In  no  other  way  can  it  well  be  determined  by  a  judge  other  than  the  one 
who  tried  the  cause,  what  tranqnred  at  the  trial  and  what  questions  dis- 
tinctly arose.    Thayer  Mfg.  Co.  v.  Steinau  (1880),  58  How.  Pr.  316. 

As  to  the  necessity  for  a  case,  see  Hinman  v.  Stillwell  (1885),  20  Week. 
Dig.  401;  Healey  v.  Twenty-third  St.  R.  R.  Co.  (1885),  11  Daly,  281; 
McLean  v.  Cole  (1878),  13  Hun,  300;  lidgerwood  Mfg.  Co.  v.  Rogers 
(1889),  56  N.  Y.  Super.  350;  Smith  v.  Starr  (1877),  70  N.  Y.  155;  McD- 
vaine  v.  Steinson  (1903),  85  App.  Div.  562,  83  N.  Y.  Supp.  285.  On  ap- 
peals from  judgments  or  reports  of  referees.  Young  v.  Cuddy  (1880),  23 
Hun,  249;  Foote  v.  Valentine  (1888),  14  Civ.  Pro.  R.  332;  Brown  v.  Grupp 
(1880),  10  Week.  Dig.  357. 

When  case  not  necessary.  —  It  is  not  necessary  to  make  a  case,  for  the 
purpose  of  moving  for  a  new  trial,  upon  the  minutes  of  the  judge,  who  pre- 
sided at  a  trial  by  a  jury;  or  upon  an  allegation  of  irregularity,  or  sur- 
prise; or  where  a  party  intends  to  appeal  from  a  judgment  entered  upon  a 
referee's  report,  or  a  decision  of  the  court  upon  a  trial,  without  a  jury,  and 
to  rely  only  upon  exceptions,  taken  as  prescribed  in  section  nine  hundred 
and  ninety-four  of  this  act.    Code  Civ.  Pro.,  §  998. 

An  order  in  a  special  proceeding  may  be  reviewed  although  a  case  has 
not  been  made.  Sullivan  v.  McCann  (1908),  124  App.  Div.  126,  108  N.  Y. 
Supp.  909. 

For  the  purpose  of  a  motion  for  a  new  trial  on  the  minutes  of  the  judge 
presiding  at  the  trial,  it  is  not  necessary  to  make  a  case,  the  proceedings 
being  fresh  in  the  judge's  mind,  and  his  minutes  being  presumed  to  disclose 
the  error,  if  any  exists.  Thayer  Mfg.  Co.  v.  Steinau  (1880),  58  How.  Pr. 
315.  Where  the  case  has  been  tried  by  the  court,  the  Code  has  not  provided 
for  a  new  trial  on  a  case  and  exceptions.  Scrymser  v.  Phelps  (1884),  33 
Hun,  474. 

Nor  is  a  case  necessary  on  an  appeal  from  a  judgment  entered  on  a  de- 
cision of  the  court.  Schwans  v.  Weber  (1886),  103  N.  Y.  658.  No  case  is 
needed  on  an  appeal  from  a  decree  made  on  a  final  accounting  of  a  testa- 
mentary trustee,  where  the  decree  was  not  made  on  a  trial  of  an  issue  of 
fact,  and  the  objections  arise  on  the  will  and  the  decree  itself.  In  re  Jack- 
son (1884),  5  Civ.  Pro.  R.  436. 

A  party  desiring  to  appeal  from  a  judgment  entered  on  a  decision  of  the 
court  is  not  obliged  to  prepare  a  case  to  be  settled,  as  required  by  section 
997  of  the  Code,  but  he  may  file  exceptions  to  the  findings  of  the  trial  court 
on  questions  of  law,  and  have  his  appeal  heard  on  those  exceptions,  without 
any  case.    Schwara  v.  Weber  (1886),  103  N.  Y.  658. 

A  party  who  elects  to  appeal  simply  on  the  exceptions  taken  to  the  find- 
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ings  of  the  trial  court,  on  questions  of  law,  cannot  be  deprived  of  that  right 
by  the  opposite  party's  insisting  on  having  the  evidence  taken  on  the  trial 
inserted  in  the  appeal  book.  Delaney  v.  Valentine  (1896),  11  App,  Div. 
316,  42  N.  Y.  Supp.  571. 

In  case  the  decree  of  a  surrogate  is  not  rendered  on  the  trial  of  an  issue 
of  fact,  an  appeal  may  be  brought  on  without  a  case,  imder  the  practice 
provided  for  in  the  latter  part  of  section  998  of  the  Code.  Matter  of  Jack- 
son (1884),  32  Hun,  200. 

An  appellant  who  desires  to  present  upon  an  appeal  only  questions  aris- 
ing upon  the  judgment-roll  need  not  make  and  serve  a  case.  McDvaine  v. 
Steinson  (1903),  85  App.  Div.  562,  83  N.  Y.  Supp.  285. 

What  cases  should  contain.  —  The  case  must  contain  so  much  of  the 
evidence,  and  other  proceedings  upon  the  trial,  as  is  material  to  the  ques- 
tions to  be  raised  thereby,  and  also  the  exceptions  taken  by  the  party 
making  the  case;  and  in  a  case  where  a  special  question  is  submitted  to 
the  jury,  or  the  jury  have  assessed  damages,  such  exceptions  taken  by  any 
party  to  the  action  as  shall  be  necessary  to  determine  whether  there  should 
be  a  new  trial  in  case  the  judgment  should  be  reversed.  If  it  afterwards 
becomes  necessary  to  separate  the  exceptions,  the  separation  may  be  made, 
and  the  exceptions  may  be  stated,  with  so  much  of  the  evidence  and  other 
proceedings,  as  is  material  to  the  questions  raised  by  them,  in  a  case,  pre- 
pared and  settled,  as  directed  in  the  Greneral  Rules  of  Practice;  or,  in  the 
absence  of  directions  therein,  by  the  court,  upon  motion.  It  is  not  necessary 
to  state,  in  a  case,  that  a  finding  upon  the  facts,  or  a  ruling  upon  the  law, 
was  made,  where  the  finding  or  ruling  appears,  in  a  referee's  report,  or  in 
the  decision  of  the  court,  upon  a  trial  by  the  court,  without  a  jury.  Code 
Civ.  Pro.,  §  997,  last  part. 

It  is  the  duty  of  the  trial  court  to  see  that  the  case  on  appeal  contains 
all  that  substantially  transpired  at  the  trial.  Moroney  v.  Cole  (1907),  56 
Misc.  454,  107  N.  Y.  Supp.  214. 

The  case  upon  a  motion  for  a  new  trial  upon  the  ground  of  newly  dis- 
covered evidence  must  contain  the  evidence  given  on  the  first  trial. 
Hanor  v.  Housel  (1908),  128  App.  Div.  801,  113  N.  Y.  Supp.  163. 

Arguments  of  counsel  over  the  admissibility  of  evidence  should  not  be 
included  in  the  case  on  appeal  where  everything  necessary  to  show  the  ob- 
jection, the  grounds  thereof  and  the  ruling  of  the  court  appears.  David- 
son V.  New  York  Ry.  Co  (1907),  122  App.  Div.  11,  106  N.  Y.  Supp.  1044. 

Upon  an  appeal  from  an  order  den}ring  resettlement  of  a  case,  the  ap- 
pellant should  not  be  obliged  to  print  the  stenographer's  minutes  in  full 
although  the  order  recites  that  the  stenographer's  minutes  were  read;  only 
such  extracts  therefrom  as  relate  to  the  matter  in  controversy  should  be 
printed.  Raymond  v.  Tiffany  (1909),  135  App.  Div.  353,  120  N.  Y.  Supp. 
380. 

The  opinion  of  the  trial  court  is  no  part  of  the  record  on  appeal.  Harde 
V.  Purdy  (1909),  62  Misc.  232,  114  N.  Y.  Supp.  814. 
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The  case  generally  contains  the^  evidence  bearing  on  the  conclusions  of 
fact  intended  to  be  reviewed;  the  exceptions  taken  during  the  trial,  as  well 
as  those  taken  after  the  trial,  to  the  final  decision,  and  a  separate  state- 
ment of  facts  found,  and  conclusions  of  law.  Dainese  v.  Allen  (1874),  36 
N.  Y.  Super.  98,  104.  But  when  the  only  question  desired  to  be  reviewed 
is  whether  on  the  facts  found  by  the  court  below,  its  judgment  was  cor- 
rect, a  case  containing  the  judgment-roll  and  exceptions  to  the  conclusions 
of  law,  is  sufSdent.    Douglas  v.  Douglas  (1877),  11  Hun,  406. 

All  that  occurred  on  the  trial  in  regard  to  requests  to  charge,  and  ex- 
ceptions thereto,  should  be  contained  in  the  case.  N.  Y.  Rubber  Co.  v. 
Rothery  (1890),  29  N.  Y.  St.  Rep.  37. 

The  evidence  should  be  reduced  to  a  narrative  and  all  superfluous  col- 
loquy and  matter  omitted.  Pulaino  v.  Long  Island  R.  R.  Ck>.  (1908),  125 
App.  Div.  629,  109  N.  Y.  Supp.  1076. 

The  appellant  should  show  plainly  in  his  case  that  an  erroneous  ruling 
was  made  adversely  to  him,  and  not  leave  it  to  appear  by  inference.  Clark 
V.  Donaldson  (1875),  49  How.  Pr.  63. 

On  an  appeal  from  a  judgment  on  a  referee's  report,  it  is  proper  for  the 
appellant  to  serve  a  case  containing  an  introductory  statement  of  the  pro- 
ceedings, notice  of  appeal,  judgment  record,  with  the  referee's  report  and 
exceptions  thereto,  but  no  evidence.  Davie  v.  Van  Wie  (1874),  1  T.  &  C. 
530. 

As  a  general  rule  exceptions  taken  by  the  prevailing  party  are  not  prop- 
erly part  of  a  case  on  appeal,  though  special  reasons  may  exist  which  will 
warrant  their  inclusion.  Matter  of  Levy  (1904),  91  App.  Div.  483,  86 
N.  Y.  Supp.  862. 

Expressions  of  trial  Judge.  —  If  a  trial  judge  expresses  his  opinion  on 
the  merits  of  a  case  in  the  presence  of  the  jury,  the  proper  method  of  re- 
view is  either  by  motion  on  the  minutes  or  by  including  such  expression 
in  the  case,  and  moving  for  a  new  trial  thereon.  WooUey  v.  Stevens  (1883), 
17  Week.  Dig.  382. 

Where  it  appears  that  a  statement  contuned  in  a  case  on  appeal,  that 
the  counsel  for  the  defendant  made  certain  admissions,  was  a  conclusion 
reached  by  the  trial  court,  as  an  inference  from  a  colloquy  between  the 
court  and  the  defendant's  coimsel,  the  defendant  is  entitled  to  have  the 
colloquy  set  out  in  order  that  the  Appellate  Court  may  determine  whether 
the  trial  court  was  or  was  not  warranted  in  drawing  such  inference.  Cooley 
V.  Trustees  N.  Y.  A  B.  Bridge  (1899),  36  App.  Div.  520,  55  N.  Y.  Supp. 
832. 

Papers  and  docciments  in  case.  —  An  appraiser's  certificate,  which  the 
trial  judge  states  positively  has  not  been  read  or  used  in  evidence,  and  has, 
therefore,  not  influenced  the  jury,  should  not  be  included  in  the  record  of  a 
case  on  appeal.  McManus  v.  Western  Assurance  Co.  (1899),  40  App.  Div. 
86,  57  N.  Y.  Supp.  559. 
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A  lis  pendens  should  be  included  in  the  case  on  appeal  where  it  is  undis- 
puted that  it  is  actually  on  file  although  the  original  instrument  was  not 
offered  in  evidence.  Miller  v.  Norcross  (1907),  122  App.  Div.  793,  107 
N.  Y.  Supp.  854. 

Where  a  resolution  of  a  corporation  is  in  writing,  if  the  corporation  de- 
sires to  offer  it  in  evidence,  it  should  produce  it,  and  if  it  is  rejected,  should 
have  it  marked  for  identification  and  incorporated  in  the  case  on  appeal, 
so  that  the  court  can  determine  on  appeal  whether  it  was  competent. 
Mengis  v.  Fifth  Avenue  R.  R.  Co.  (1894),  81  Hun,  480,  30  N.  Y.  Supp. 
999. 

All  exhibits  directed  to  be  included  in  the  case  by  the  justice  settling 
it,  must  be  included.  McCready  v.  Lindenbom  (1898),  24  Misc.  606,  54 
N.  Y.  Supp.  46. 

Letters  submitted  to  the  jury  relating  to  the  matter  in  controv^sy 
should  be  included.  Sloan  v.  Lockwood  Chem.  Co.  (1892),  45  N.  Y.  St. 
Rep.  265. 

When  the  certificate  of  the  clerk  shows  that  the  appeal  book  contains  all 
the  papers  in  an  action  which  had  been  filed  in  the  clerk's  office,  the  re- 
spondent is  not  entitled  to  have  the  appeal  dismissed  because  of  the  ab- 
sence from  the  book  of  papers  which  it  was  his  duty  to,  and  which  he  did 
not  file.    Rosskam  v.  Curtis  (1897),  15  App.  Div.  190,  44  N.  Y.  Supp.  238. 

Case  must  show  that  it  contains  all  the  evidence;  certiflcate.  —  The 
Appellate  Court  cannot  intelligently  consider  a  question  of  fact,  unless  all 
the  evidence  bearing  on  it  is  before  the  court;  and  when  a  question  of  fact 
is  sought  to  be  reviewed,  it  should  be  stated  in  the  case,  that  it  contains  all 
of  the  evidence  bearing  on  the  question  of  fact  sought  to  be  reviewed. 
Porter  v.  Smith  (1886),  7  Civ.  Pr.  R.  193,  199,  affd.  107  N.  Y.  531.  The 
Court  of  Appeals,  in  this  case,  says:  **  Under  the  old  Code,  which  permitted 
exceptions  to  findings  of  fact,  when  such  an  exception  was  taken,  it  was 
notice  of  an  intention  to  assail  such  finding  as  erroneous,  and  if  any  proof 
necessary  to  sustain  it  was  omitted  from  the  proposed  case,  it  becomes  the 
duty  of  the  respondent  to  supply  it.  We,  th^efore,  held,  Uiat  the  General 
Term,  on  appeal,  should  assume  that  the  case  contained  all  the  evidence 
bearing  upon  the  questions  sought  to  be  raised.  Perkins  v.  Hill  (1874),  56 
N.  Y.  87.  But  the  situation  is  radically  changed  by  the  provision  of  the 
new  Code,  forbidding  exceptions  to  findings  of  fact.  Under  that  practice, 
the  respondent  gets  no  warning  or  notice  of  an  indention  to  review  questions 
of  fact,  unless  the  case  certifies  that  all  the  evidence  has  been  included.  If 
it  so  certifies,  the  respondent  must  look  to  it  that  nothing  which  he  deems 
essential  is  omitted,  but  if  it  does  not  so  certify,  he  is  not  at  fault  for  sup- 
posing that  questions  of  law  only  are  intended  to  be  reviewed."  See  also 
Spence  v.  Chambers  (1886),  39  Hun,  193. 

Unless  there  is  an  express  certificate  of  the  trial  court  that  the  case  as 
settled  contains  all  the  evidence,  the  decision  of  the  trial  court,  upon  a 
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question  of  fact,  cannot  be  reviewed  upon  appeal.    Gorham  Mfg.  Ck>.  v. 
Seale  (1896),  3  App.  Div.  515,  38  N.  Y.  Supp.  307. 

On  an  appeal  from  a  judgment  dismissing  a  complaint,  the  Appellate  Di- 
vision, in  the  absence  of  a  certificate  that  the  case  contains  all  the  evidence, 
will  assume  that  the  respondent  has  pnKmred  to  be  inserted  therein  all  the 
testimony  deemed  essential  to  sustain  the  ruling.  Hewett  v.  Town  of 
Thurman  (1899),  41  App.  Div.  6,  58  N.  Y.  Supp.  83. 

Such  a  certificate  is  not  required  in  an  action  tried  by  a  jury  to  entitle 
the  appellant  to  a  review  of  exceptions  to  the  rulings  of  the  trial  judge  or 
to  his  charge,  although  based  upon  the  absence  or  insufficiency  of  the  evi- 
dence; and  in  such  an  action  it  must  be  assumed  that  the  respondent  pro- 
cured to  be  inserted  in  the  case  all  the  testimony  he  regarded  as  essential 
to  sustain  the  rulings  and  charge  of  the  court.  Rosenstein  v.  Fox  (1896), 
150  N.  Y.  354,  citing  Murphy  v.  Hayes,  68  Hun,  450, 455,  23  N.  Y.  Supp. 
70;  Davey  v.  Lohemann  (1892),  1  Misc.  317,  20  N.  Y.  Supp.  675;  Winter 
V.  Crosstown  Street  Ry.  (1894),  8  Misc.  362,  28  N.  Y.  Supp.  695;  Brown 
v\  James  (1896),  2  App.  Div.  105,  37  N.  Y.  Supp.  529. 

Where  the  certificate  does  not  state  that  it  contains  all  the  evidence,  only 
errors  in  the  admission  or  exclusion  of  evidence  are  6pen  to  review,  and  if 
none  appear,  the  findings  of  fact  are  conclusive.  Fleck  v.  Rau  (1896),  9 
App.  Div.  43,  41  N.  Y.  Supp.  64. 

Notwithstanding  the  omission  of  the  certificate,  the  court  may  review  an 
error  of  law  involved  by  a  verdict.  Robbins  v.  Downes  (1892),  45  N.  Y. 
St.  Rep.  279. 

In  the  absence  of  a  certificate  in  the  appeal  book  that  the  case  contains 
all  the  evidence  taken  at  the  trial,  the  respondent  is  entitled  to  rely  on  the 
presumption  that  there  was  no  intention  to  ask  for  a  review  of  the  rulings 
on  the  questions  of  fact.  West  v.  Wright  (1895),  86  Hun,  436,  33  N.  Y. 
Supp.  898;  Matchett  v.  Lmdberg  (1896),  2  App.  Div.  340,  37  N.  Y.  Supp. 
854. 

The  following  cases  may  be  dted  to  the  effect  that  findings  of  facts  will 
not  be  reviewed  where  the  appeal  book  does  not  purport  to  contain  all  the 
evidence.  Evans  v.  Howell  (1894),  75  Hun,  199,  27  N.  Y.  Supp.  46;  But- 
ton V.  Kinneta  (1895),  88  id.  35,  34  N.  Y.  Supp.  522;  Brown  v.  Fishel  (1894), 
83  id.  103,  31  N.  Y.  Supp.  361;  Root  v.  Strang  (1894),  77  id.  14,  28  N.  Y. 
Supp.  273;  Sandford  v.  Frost  (1896),  9  App.  Div.  55,  41  N.  Y.  Supp.  103; 
Hedges  v.  Polhemus  (1895),  14  Misc.  309,  35  N.  Y.  Supp.  709;  Murray  v. 
Babbitt  (1894),  10  id.  365,  31  N.  Y.  Supp.  17;  Gage  v.  Lippman  (1895), 
12  id.  93,  33  N.  Y.  Supp.  59;  Aldrich  v.  Aldrich  (1890),  120  N.  Y.  614; 
Jagau  V.  Goetz  (1895),  11  Misc.  380,  381,  32  N.  Y.  Supp.  144;  Claflin  v. 
Flack  (1891),  36  N.  Y.  St.  Rep.  728;  Fult*  v.  Paul  (1891),  38  id.  125;  Mom-  . 
yer  v.  New  Jersey  Sheep  and  Wool  Co.  (1892),  49  id.  414. 

It  is  provided  in  Rule  34  that  a  bill  of  exceptions  shall  only  contain  so 
much  of  the  evidence  as  may  be  necessary  to  present  the  question  of  law 
upon  which  exceptions  were  taken  on  the  trial,  and  further  provides  that 
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the  facts  of  the  case  together  with  the  rulings  on  the  trial  shall  be  stated 
in  a  nairative  form  unless  the  court  determines  that  particular  testimony 
should  be  given  in  hsbc  verba.  See  Watson  v.  Dimcan  (1899),  29  Misc. 
447,  60  N.  Y.  Supp.  766. 

Sufficiency  of  certificate.  —  A  certificate  stating  that  the  case  contains 
"all  testimony  given,  all  the  exhibits  of  the  parties  and  all  the  proceedings 
had  upon  the  trial,"  is  equivalent  to  a  certificate  that  the  case  contains  iaJl 
the  evidence  bearing  upon  a  disputed  question  of  fact.  Orcutt  v.  Ricken- 
brodt  (1899),  42  App.  Div.  238,  59  N.  Y.  Supp.  1008. 

A  certificate  stating  ''the  foregoing  case  contains  all  the  evidence  relat- 
ing to  the  matters  contained  in  said  case  and  bill  of  exceptions"  is  suffi- 
cient, as  it  is  not  necessary  that  the  case  should  contain  all  the  evidence 
taken  on  the  Uial,  when  only  a  portion  of  the  defenses  litigated  on  the  trial 
are  brought  up  for  review.  Oaksmith  v.  Baird  (1897),  19  App.  Div.  334, 
46  N.  Y.  Supp.  262. 

An  appeal  will  not  be  dismissed  for  the  reason  that  no  certificate  is  at- 
tached to  the  case  stating  that  it  contains  all  the  evidence,  when  a  state- 
ment is  made  that  it  contains  all  the  material  evidence  upon  the  matters 
involved  therein.  Matter  of  Chapin  (1895),  84  Hun,  490, 32  N.  Y.  Supp.  361. 

A  certificate  contained  in  the  api>eal  book  that  "the  foregoing  contents 
are  all  the  testimony  and  proceedings  heard  on  the  trial  of  said  action," 
is  informal  and  irregular.  .Becker  v.  Fischer  (1897),  13  App.  Div.  655,  43 
N.  Y.  Supp.  685. 

A  statement  in  the  record  upon  an  appeal  from  a  judgment  that  the  case 
"contains  all  the  testimony  taken  upon  the  trial  in  this  action,"  is  not 
equivalent  to  a  statement  that  the  case  contains  all  the  evidence,  and  in 
the  absence  of  the  latter  statement,  questions  of  fact  will  not  be  reviewed. 
RandaU  v.  N.  Y.  Elev.  R.  R.  O).  (1894),  76  Hun,  427,  27  N.  Y.  Supp.  1062. 
See  also  Uppington  v.  Pooler  (1892),  47  N.  Y.  St.  Rep.  30;  Koehler  v. 
Hughes  (J893),  73  Hun,  167,  25  N.  Y.  Supp.  1061;  Grening  v.  Malcom, 
(1894),  83  id.  9,  31  N.  Y.  Supp.  612;  McCarthy  v.  Gallagher  (1893),  4 
Misc.  188,  23  N.  Y.  Supp.  884;  Hyman  v.  Friedman  (1892),  45  N.  Y.  St. 
Rep.  636. 

No  particular  form  of  words  is  required  for  the  statement  that  the  record 
contains  all  the  evidence,  or  all  that  is  material  to  the  questions  sought  to 
be  reviewed.  Where  there  is  a  statement  that  it  contains  all  the  testimony 
and  both  parties  proceed  to  argument  without  any  objection  as  to  the 
power  of  the  General  Term  over  the  whole  case,  the  court  is  warranted  in 
assuming  in  the  case  to  pass  upon  the  facts.  Dibble  v.  Dimick  (1894),  143 
N.  Y.  649;  DeMott  v.  Hendrick  (1892),  47  N.  Y.  St.  Rep.  731. 

When  a  certificate  is  attached  to  the  case  that  it  contains  all  the  evidence 
given  on  the  trial,  the  court  may  review  the  findings  of  fact,  made  by  the 
trial  court,  and  it  is  not  necessary  for  the  unsuccessful  party  to  file  ex- 
ceptions. Watts  V.  Board  of  Education  (1890),  9  App.  Div.  143,  41  N.  Y. 
Supp.  141. 
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Affidavit  of  attorney  not  sufficient  —  Unless  there  is  an  express  certifi- 
eate  of  the  trial  court  that  the  case  as  settled  contains  all  the  evidence, 
the  decision  of  the  trial  court  on  the  questions  of  fact  cannot  be  reviewed 
on  a];^>eal.  The  affidavit  of  the  plaintiff's  attorney  annexed  to  the  case  as 
settled  to  the  effect  that  the  case  contains  all  the  evidence  taken  on  the 
trial,  cannot  take  the  place  of  such  a  certificate.  Gortiam  Mfg.  Co.  v. 
Seale  (1896),  3  App.  Div.  515,  38  N.  Y.  Supp.  307. 

Effect  of  certificate.  —  The  certificate  that  all  the  evidence  is  contained 
in  the  case  on  appeal  means  that  all  the  material  evidence  is  presented  to 
the  court,  and  not  that  the  evidence  contains  word  for  word  what  was 
given  on  the  trial.  Renwick  v.  N.  Y.  Elev.  R.  R.  Co.  (1891),  36  N.  Y. 
St.  Rep.  682. 

Certificate  may  be  supplied.  —  When  the  statement  "  the  foregoing 
contiins  all  the  evidence  upon  the  trial''  has  been  omitted  from  the  case 
upon  appeal  through  inadvertence,  it  is  proper  for  the  court  at  Special 
Term  to  permit  its  insertion  for  the  purposes  of  the  pending  appeal  to  the 
Court  of  Appeals.  Barnard  v.  Gantz  (1893),  69  Hun,  104,  23  N.  Y.  Supp. 
260. 

Where  it  b  conceded  that  the  case  does  contain  all  the  evidence,  the  ap- 
pellant should,  as  a  favor,  be  allowed  on  terms  to  amend  it  by  inserting  a 
statement  to  that  effect.  Martin,  Bing  &  Co.  v.  Baust  (1897),  23  App. 
Div.  284,  48  N.  Y.  Supp.  989. 

Effect  of  absence  of  certificate.  —  T^thout  a  statement  to  the  effect 
that  the  case  contains  all  the  evidence  taken  on  the  trial,  the  court  is  not 
authorised  to  reduce  the  verdict  which  is  apparently  excessive.  Hunt  v. 
Webber  (1897),  22  App.  Div.  631,  48  N.  Y.  Supp.  24;  Whiting  v.  Standard 
Oas  light  Co.  (1894),  83  Hun,  4,  31  N.  Y.  Supp.  1135. 

When  the  amount  of  damages  to  be  awarded  in  action  presents  a  question 
of  fact  for  the  jury  to  determine  upon  all  of  the  evidence  given,  and  the 
rulings  of  the  court  made  on  the  trial,  the  (General  Term,  in  the  absence  of 
a  statement  contained  in  the  case  on  appeal,  that  the  case  contains  all  the 
evidence,  is  precluded  from  reviewing  such  question  of  fact.  Blaustein  v. 
Guindon  (1894),  83  Hun,  5,  31  N.  Y.  Supp.  612. 

In  an  action  based  upon  the  defendant's  alleged  negligence,  where  there 
is  no  certificate  that  the  case  contains  all  the  evidence,  the  Appellate  Divi- 
sion is  not  in  a  position  to  determine  whether  there  was  error  below,  in  sub- 
mitting to  the  jury  the  question  of  the  plaintiff's  damages,  or  that  of  the 
plaintiff's  contributory  negligence.  Caven  v.  City  of  Troy  (1897),  15  App. 
Div.  163,  44  N.  Y.  Supp.  244. 

The  omission  of  the  certificate  precludes  the  Appellate  Division  from  con- 
sidering the  motion  for  a  new  trial  on  the  minutes.  McAvoy  v.  Cassidy 
(1894),  8  Misc.  595,  29  N.  Y.  Supp.  321.  See  also  Gregor  v.  McKie  (1896), 
18  id.  613,  43  N.  Y.  Supp.  486. 
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Where  the  case  on  appeal  from  a  judgment  entered  on  a  verdict  of  a  jury 
contained  no  appeal  from  an  order  denying  a  motion  for  a  new  trial,  and 
no  order  is  found  denying  such  a  motion,  and  the  case  does  not  show  that 
it  contains  all  the  evidence  given  on  the  trial,  the  appeal  presents  for  re- 
view only  the  exceptions  taken  on  the  trial.  Dexter  v.  Village  of  Fulton 
(1895),  86  Hun,  433,  33  N.  Y.  Supp.  90L 

Where  a  case  on  appeal  does  not  contain  the  order  denying  the  defend- 
ant's motion  for  a  new  trial  and  the  statement  that  the  case  contains  all 
the  evidence  has  been  stricken  out  by  stipulation  the  Appellate  Court  will 
only  examine  the  exceptions.  Raisler  v.  Benjamin  (1909),  133  App*  Div. 
721,  118  N.  Y.  Supp.  221. 

Presumption  if  certificate  is  omitted.  —  Where,  upon  an  appeal  from 
a  judgment,  there  is  no  statement  that  the  case  contains  all  the  evidence, 
the  Appellate  Division  will  presume  that  evidence  was  given  sufficient  to 
support  the  judgment.  Kissam  v.  Kissam  (1897),  21  App.  Div.  142,  47 
N.  Y.  Supp.  270;  Burrows  v.  Dickinson  (1889),  115  N.  Y.  672;  Hewitt  v. 
Town  of  Thurman  (1899),  41  App.  Div.  6,  58  N.  Y.  Supp.  83. 

Although  the  case  upon  appeal  contains  no  such  certificate,  yet  where 
the  case  contains  but  facts  admitted  by  both  parties,  or  where  the  evidence 
is  all  one  way  upon  a  certain  question  of  fact,  the  court  is  bound  to  regard 
it,  and  is  not  at  liberty  to  assume  that  there  was  evidence  on  the  trial 
where  there  was  evidence  to  support  the  verdict,  but  a  question  of  law  is 
raised  which  must  be  decided  by  the  court.  Ljrdecker  v.  Village  of  Nyack 
(1896),  6  App.  Div.  90,  39  N.  Y.  Supp.  609. 

Settiement  of  the  case.  —  See  note  of  N.  C.  Moak,  in  57  Barb.  204,  210. 

The  settlement  by  the  trial  judge  of  the  case  on  appeal,  on  a  dispute  as  to 
what  occurred,  is  conclusive.  Balz  v.  Shaw  (1895),  11  Misc.  44,  31  N.  Y. 
Supp.  847,  citing  Green  v.  Shute  (1889),  7  N.  Y.  Supp.  69;  Dearing  v. 
Pearson  (1894),  6  Misc.  616,  26  N.  Y.  Supp.  74.  See  also  James  v.  Work 
(1892),  51  N.  Y.  St.  Rep.  323. 

A  party  has  a  right  to  have  the  case  on  appeal  show  the  actual  facts,  and 
the  trial  court  should  refuse  to  settle  the  proposed  case,  unless  the  stenog- 
rapher's minutes  are  supplied  to  him.  Kamermann  v.  Eisner  &  Mendleson 
Co.  (1898),  25  Misc.  405,  55  N.  Y.  Supp.  438. 

Where  there  is  no  substantial  dispute  that  certaLu  facts  occurred  upon 
the  trial  of  the  case,  they  should  appear  in  the  record,  if  not  frivolous  or 
wholly  immaterial,  and,  therefore,  the  trial  judge  should  not  strike  them 
from  the  proposed  case  and  refuse  to  reinsert  them  merely  because  they 
did  not  appear  from  the  stenographer's  minutes  upon  which  the  court 
settled  the  case.  Foster  v.  Standard  National  Bank  (1897),  21  Misc.  8, 
46  N.  Y.  Supp.  839. 

Cases  and  amendments  upon  appeal  are  not  legally  settled  in  the  words 
of  the  court  imtil  they  have  been  approved  and  ordered  on  file  by  the  trial 
judge.    Gelinka  v.  Kranskof  (1877),  3  Week.  Dig.  426. 


Digitized  by  VjOOQ IC 


The  General  Rules  op  Practice  149 

Case  and  exceptions;  amendments;  settlement  —  Rule  32 

Where  an  attorney  has  made  a  case  on  appeal,  his  failure  to  have  it 
signed  by  the  judge  and  filed  within  ten  days  after  it  has  been  settled, 
operates  as  an  abandonment  of  the  case,  unless  the  time  is  extended  by 
order.  When  he  is  thus  in  default,  his  proper  course  is  to  move  to  have 
his  default  opened,  after  which,  if  his  application  is  granted,  he  will  be  in 
a  position  to  have  his  case  filed  regularly.  Rothschild  v.  Rio  Grande  R.  R. 
(1896),  9  App.  Div.  406,  41  N.  Y.  Supp.  293. 

Where  a  case  on  appeal  has  never  been  settled  or  ordered  on  file  by  any- 
one who  participated  in  the  proceedings,  it  must  be  stricken  from  the  cal- 
endar.   WiUiams  v.  Lindblom  (1895),  87  Hun,  303.  34  N.  Y.  Supp.  1151. 

Where  a  case  on  appeal  has  neither  been  settled  or  signed  by  the  judge 
who  tried  the  action,  as  required  by  section  977  of  the  Code,  or  ordered 
to  be  filed  by  the  cleric  and  annexed  to  the  judgment-roll  as  prescribed  by 
the  above  rule,  it  forms  no  part  of  the  judgment-roll,  and  is  not  brought 
up  for  review  in  the  Appellate  Court  by  a  notice  oi  appeal  from  the  judg- 
ment, and  from  an  order  denying  a  motion  for  a  new  trial.  Woodhull  v. 
Mayor,  etc.  (1893),  69  Hun,  210,  23  N.  Y.  Supp.  553. 

The  settlement  of  the  case  is  very  much  in  the  discretion  of  the  trial 
judge.  Can»i  v.  Connor  (1878),  4  Abb.  N.  C.  148;  Klein  v.  Second  Ave.  R. 
R.  Co.  (1886),  53  N.  Y.  Super.  531. 

A  referee  Lb  best  able  to  determine  the  settlement  of  a  case,  and  the  court 
will  not  overrule  him.    Cheever  v.  Brown  (1889),  17  Civ.  Plo.  R.  51. 

The  court,  on  the  settlement  of  a  case,  has  no  right  to  strike  out  a  re- 
quest to  charge,  and  a  refusal  and  an  exception  thereto.  The  question  as  to 
whether  the  request  was  not  substantially  embraced  in  other  requests 
which  were  charged  should  not  be  determined  on  the  motion  to  strike  out, 
unless  the  contention  was  so  plainly  frivolous  as  not  to  be  capable  of  the 
least  discussion.  New  York  Rubber  Co.  v.  Rothery  (1889),  112  N.  Y. 
592. 

On  the  trial  of  a  case  the  court  excluded  all  evidence  ofiFered  by  the  de- 
fendant in  support  of  a  counterclaim  set  up  in  his  answer.  A  motion  to 
resettle  the  case  and  have  the  rulings  of  the  court  excluding  such  evidence 
and  the  exception  of  the  defendant  thereto  was  made.  This  was  denied. 
This  was  held  to  be  error.  Since  the  right  of  the  party  to  review  the  action 
of  the  court  was  absolute,  so  also  is  his  right  to  have  a  complete  and  correct 
statement  of  the  matters  determined  against  him  set  forth  in  the  case,  and 
as  this  is  a  substantial  right,  the  order  afifecting  it  is  appealable.  Qleason 
V.  Smith  (1885),  34  Hun,  547. 

Parties  will  not  be  permitted  to  settle  a  case  on  appeal  by  means  of  a 
stipulation,  as  the  settlement  is  a  duty  of  the  trial  judge.  The  case  should 
not  contain  all  the  evidence,  but  only  so  much  thereof  as  is  necessary  to 
present  the  questions  raised  on  appeal,  and  that  should  be  reduced  to  a 
strict  narrative.  On  an  appeal  from  a  judgment,  in  an  action  for  personal 
injuries,  where  the  court  dismissed  the  complaint  on  the  evidence,  the  case 
on  appeal  should  not  contain  the  evidence  of  a  physician  as  to  the  extent 
of  the  injuries  of  the  plaintiff,  nor  any  evidence  which  does  not  bear  upon 
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the  questions  of  negligence.    Watson  v.  Duncan  (ISOO),  29  Misc.  447,  60 
N.  Y.  Supp.  766. 

Where,  under  stipulation  by  the  attorneys,  no  formal  case  has  been  made 
and  duly  signed  by  the  proper  judge,  the  party  prevailing  on  the  appeal  will 
not  be  allowed  to  tax  costs  for  making  and  serving  the  case.  Matter  of 
Loper  (1900),  32  Misc.  634, 67  N.  Y.  Supp.  329. 

Resettlement  of  case.  —  Where  the  surrogate  on  applicatic^  to  review 
letters  testamentary  has  ordered  that  affidavits  of  petitioner  used  in  a 
prior  proceeding  be  stricken  from  the  record  imless  the  former  answering 
affidavits  were  also  incorporated,  and  there  is  a  failure  to  incorporate  all 
the  answering  affidavits  because  they  have  been  lost,  the  Appellate  Divi- 
sion may  remit  the  case  to  the  surrogate  for  resettlement.  Matter  of 
Richardson  (1907),  120  App.  Div.  406,  106  N.  Y.  Supp.  616. 

Although  a  trial  judge  in  resettling  a  case  may  act  upon  his  own  recol- 
lection, a  defendant  is  entitled  to  have  a  ruling  to  his  objection  served  where 
the  judge  struck  it  out  merely  because  it  did  not  appear  in  the  stenogra- 
pher's minutes  and  where  the  ruling  is  not  denied  and  there  is  no  proof 
that  the  minutes  are  correct.  Jaildns  v.  Bishop  (1909),  133  App.  Div. 
617,  117  N.  Y.  Supp.  630. 

Amendment  of  case.  —  Although  a  copy  of  the  record  has  been  filed 
with  the  clerk  of  the  Court  of  Appeals,  on  app^  to  such  court;  the  oourt 
below  so  far  retains  jurisdiction  of  the  case  as  to  enable  it  to  make  such 
amendment  as  it  shall  deem  proper,  and  to  order  the  amendment  to  b^ 
duly  certified  to  and  filed  with  suoh  clerk,  and  when  duly  filed,  it  is  to  b^ 
regarded  as  part  of  the  original  return.  Peterson  v.  Swan  (1890),  119 
N.  Y.  662. 

If  material  evidence  is  omitted,  the  other  party  should  cause  it  to  be 
inserted.  Tomlinson  v.  Mayor,  etc.  (1871),  44  N.  Y.  601;  W^etcott  v. 
Fargo  (1873),  6  Lans.  319. 

It  is  the  proper  practice  to  move  to  correct  the  appeal  book  where  an 
order  has  been  improperly  inserted  in  the  record  on  fqjpeal.  Ostrander  v. 
Campbell  (1889),  20  N.  Y.  St.  Rep.  806. 

The  General  Term  cannot  alter  a  case  so  as  to  make  it  state  untruly  the 
events  of  the  trial    Carter  v.  Beckwith  (1880),  82  N.  Y.  83. 

An  exception  to  the  denial  of  a  motion  to  dismiss  a  complaint  on  the 
ground  that  the  defendant  has  not  been  shown  to  have  been  negligent,  is 
notice  to  the  plaintiff  of  an  intention  on  the  part  of  the  defendant  to  raise 
a  question  of  the  sufficiency  of  the  plaintiff's  proof,  and  imposes  on  him  the 
responsibility  of  adding  to  the  case,  by  amendment,  any  proof  which  may 
be  necessary  to  sustain  the  ruling  made  on  the  trial.  Wynne  v.  Haight 
(1898),  27  App.  Div.  7,  60  N.  Y.  Supp.  187. 

The  Appellate  Division  has  no  authority  to  entertain,  as  an  original  ap- 
plication, a  motion  to  have  amendments  to  a  proposed  case  on  appeal  (al- 
lowed by  the  referee  before  whom  the  case  was  tried)  disallowed,  and  to 
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have  other  certain  proposed  amendments  to  such  case  granted.    Ross  v. 
IngeraoU  (1898),  35  App.  Div.  379,  54  N.  Y.  Supp.  827. 

A  trial  judge  who  has  ascertained  that  a  case  does  not  state  the  occur- 
rences on  a  trial  in  accordance  with  the  facts,  has  authority,  on  notice  to 
the  parties  or  their  counsel,  to  correct  such  case,  even  after  it  has  been  filed 
pursuant  to  a  stipulation  of  the  attorneys.  The  attorneys  cannot,  by  agree- 
ment between  themselves,  successfully  insist  on  presenting  an  incorrect 
record  of  his  judicial  action  to  the  Appellate  Court.  McManus  v.  Western 
Assurance  Co.  (1899),  40  App.  Div.  86,  57  N.  Y.  Supp.  559. 

Where  amendments  should  be  made.  —  The  Court  of  Appeals  cannot 
correct  a  case  containing  improper  findings  of  fact.  Such  corrections  can 
only  be  made  in  the  Supreme  Court.  Binghamton  O.  H.  Co.  v.  City  of 
Binghamton  (1898),  156  N.  Y.  651,  666. 

After  an  appeal  is  taken  to  the  General  Term  from  a  judgment  of  the 
County  Court  reversing  a  judgment  of  a  justice  of  the  peace,  the  Special 
Term  has  no  power  to  make  an  order  requiring  an  amendment  of  the  jus- 
tice's return,  nor  to  amend  the  printed  papers  on  api>eal  to  the  County 
Court,  nor  to  add  to  the  record,  papers  not  contained  in  the  printed  case. 
The  application  to  correct  an  alleged  defective  record  should  be  made  to 
the  court  where  record  is  sought  to  be  reviewed,  and  the  Appellate  Court 
may  stay  the  argument  of  appeal  until  the  party  applies  to  the  court  below 
to  have  the  record  corrected.  Pratt  v.  Baker  (1895),  88  Hun,  301,  34  N.  Y. 
Supp.  766. 

When  amendments  may  be  made.  —  It  is  well  settled  that  the  Supreme 
Court  has  power,  after  an  appeal  to  the  Court  of  Appeals,  to  authorize  an 
amendment  of  its  record  in  order  that  it  may  be  made  to  speak  the  truth 
of  all  the  facts  appearing  before  it.  Nat.  City  Bank  of  N.  Y.  v.  N.  Y.  Gold 
Exch.  Bank  (1884),  97  N.  Y.  645. 

But  it  is  doubtful  if  the  Supreme  Court  has  power  to  authorize  an  amend- 
ment of  its  record  after  the  final  disposition  or  determination  of  the  case 
by  the  Court  of  Appeals.  Drake  v.  N.  Y.  Iron  Mine  (1899),  38  App.  Div. 
71,  55  N.  Y.  Supp.  920. 

The  coiut  in  this  case  discusses  at  length  the  question  as  to  whether  a 
record  should  be  amended  after  the  case  has  been  submitted  to  the  Appel- 
late Court,    ating  Hamlin  v.  Sears  (1880),  82  N.  Y.  327. 

A  motion  for  leave  to  amend  appeal  papers  after  argument  and  decision 
at  General  Term,  on  the  groimd  that  the  correction  of  a  mistake  therein 
Would  show  that  a  point  decided  against  the  applicant  had  been  waived, 
will  be  denied  when  it  app^^  that  the  point  was  argued,  and  the  applicant 
supposed  it  not  well  taken,  and  on  the  decision,  finding  himself  mistaken, 
made  the  application  for  the  correction.  People  v.  Board  of  Apportion- 
ment (1874),  1  Hun,  123.  See  also  Hackley  v.  Draper  (1874),  2  id.  523. 
It  was  held  di£ferently  in  O'Gorman  v.  Kamak  (1876),  5  Daly,  517. 

Where  a  motion  for  a  new  trial  upon  the  minutes  is  by  order  of  the  court 
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to  be  brought  on  for  a  hearing  upon  a  case  containing  exceptions  to  be 
served  within  60  days,  the  opposing  party  is  justified  in  declining  to  re- 
c&ve  a  case  and  exceptions  served  after  the  expiration  of  the  60  days. 
Farley  v.  Stowell  (1901),  57  App.  Div.  218,  68  N.  Y.  Supp.  119. 

If  the  respondents  deem  it  of  importance  that  the  notices  of  trial  should 
be  printed  in  the  case  on  appeal,  they  may  ask  that  they  be  included  by 
way  of  amendment.  Sweeny  v.  Kdlogg  (1904),  96  App.  Div.  399,  89 
N.  Y.  Supp.  314. 

Time  of  serving  case.  —  The  time  of  making  a  case,  when  the  trial  was 
before  a  jury,  begins  to  run  from  the  time  of  the  trial  or  of  a  motion  for 
a  new  trial.    Kenney  v.  Sunmer  (1895),  12  Misc.  86,  33  N.  Y.  Supp.  96. 

The  time  does  not  begin  to  run  in  the  case  of  an  appeal  from  a  judgment 
of  a  referee  or  the  court  until  the  notice  of  entry  of  judgment.  French 
V.  Powers  (1880),  80  N.  Y.  146;  Schwarx  v.  Weber  (1886),  103  id.  668. 

Expense  of  preparing  amendments.  —  The  expense  incurred  by  a  re- 
spondent in  obtaining  a  copy  of  the  stenographer's  minutes  of  the  trial  for 
the  purpose  of  preparing  amendments  to  the  case  and  exceptions  served  by 
the  appellant  on  an  appeal  to  the  Appellate  Division,  when  the  use  of  the 
appellant's  copy  of  such  minutes  cannot  be  obtained,  is  taxabl^.  Park  v. 
N.  Y.  C.  &  H.  R.  R.  R.  Co.  (1901),  57  App.  Div.  569,  68  N.  Y.  Supp.  460. 
Disbursements  by  respondent  in  procuring  stenographer's  minutes  in  order 
to  prepare  amendments  to  a  proposed  case  are  taxable,  although  he  did 
not  first  request  the  loan  of  the  appellant's  copy.  Appellant  should  tender 
minutes  to  respondent.  Starkweather  v.  Sundstrom  (1906),  113  App.  Div. 
401,  98  N.  Y.  Supp.  1086. 

Notice  of  entry  of  judgment  —  A  written  notice  that  "  the  foregoing 
is  a  copy  of  a  judgment  duly  entered  in  the  clerk's  ofiice  of  the  county  of 
St.  Lawrence,  at  Canton,  N.  Y.,  on  the  29th  day  of  June,  1897,  at  12  o'clock, 
noon,"  such  copy  being  neither  signed  by  the  clerk,  nor  having  inserted 
therein  any  amount  of  costs,  is  not  a  sufficient  notice  of  the  entry  of  judg- 
ment under  section  1236  of  the  Code.  Mason  v.  (Dorbin  (1898),  29  App. 
Div.  602,  61  N.  Y.  Supp.  178. 

Extension  of  time  to  serve  case.  —  It  is  unquestionable  that  the  time 
to  serve  a  case  as  prescribed  in  the  above  rule  may  be  extended,  or  a  party 
may  be  permitted  to  serve  a  case  after  his  time  has  expired.  O'Dell  v. 
McGrath  (1897),  16  App.  Div.  103,  45  N.  Y.  Sijpp.  119. 

An  attorney  will  be  held  to  reasonable  diligence  in  filing  his  printed  case 
on  an  appeal;  on  an  application  to  open  a  default  in  filing  a  case  it  is  neces- 
sary not  only  to  show  good  ground  for  the  delay,  but  also  satisfactory  rea- 
sons why  an  application  for  an  extension  of  time  was  not  made  before  the 
time  expired.    Gamble  v.  Lennon  (1896),  9  App.  Div.  407,  41  N.  Y.  Supp. 
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277.  The  application  for  the  extension  must  be  made  in  the  court  below. 
Id.;  Matter  of  Stafford  (1897),  21  App.  Div.  476,  47  N.  Y.  Supp.  688. 

The  power  to  enlarge  the  time  to  file  exceptions  and  serve  a  case  exists, 
notwithstanding  the  prescribed  period  for  so  doing  has  elapsed.  Strong 
V.  Hardenburgh  (1863),  25  How.  Pr.  438,  citing  Sheldon  v.  Wood  (1867), 
14  id.  18;  Haase  v.  N.  Y.  Cent.  R.  R.  Co.  (1857),  14  id.  430;  Crittenden  v. 
Adams  (1851),  5  id.  310;  Toll  v.  Thomas  (1860),  18  id.  324. 

The  extension  of  the  time  to  file  and  serve  exceptions,  or  to  serve  a  case 
with  exceptions,  does  not  also  extend  the  time  to  serve  a  notice  of  appeal. 
Nor  does  the  extension  of  the  time  to  appeal,  per  se,  extend  the  time  to 
file  and  serve  exceptions,  or  to  serve  a  case  with  exceptions.  Sails  v.  But- 
ler (1864),  27  How.  Pr.  133. 

Rule  S3.  Effect  of  failure  to  make  a  case  or  to  propose 
amendments 

If  the  party  shall  omit  to  make  a  case  within  the  time 
above  limited,  he  shall  be  deemed  to  have  waived  his 
right  thereto;  and  when  a  case  is  made,  and  the  parties 
shall  omit,  within  the  several  times  above  limited,  the 
one  party  to  propose  amendments,  and  the  other  to  no- 
tify an  appearance  before  the  judge,  or  referee,  they  shall 
respectively  be  deemed,  the  former  to  have  agreed  to  the 
case  as  proposed,  and  the  latter  to  have  agreed  to  the 
amendments  as  proposed. 

Formerly  Rule  36,  1868;  Rule  42,  1871;  Rule  42,  1874;  Rule  33,  1877; 
Rule  33,  1880;  Rule  33,  1884;  Rule  33,  1888;  Rule  33,  1806. 

Appeal  alumld  not  be  dismissed  for  failure.  —  An  appeal  should  not 
be  dismiased  because  the  case  was  not  settled  or  signed  by  the  trial  judge, 
as  an  appeal  may  be  taken  from  the  judgment-roll.  Brush  v.  Blot  (1806), 
11  App.  Div.  626,  42  N.  Y.  Supp.  761.  See  also  Berger  v.  Dubemet  (1860), 
7  Robt.  1;  Brown  v.  Hardie  (1868),  6  id.  678;  Rankin  v.  Pine  (1867),  4 
Abb.  300. 

But  where  an  attorney  has  made  a  case  upon  appeal,  his  failure  to  have 
it  signed  by  the  judge  and  filed  within  ten  days  after  it  has  been  settled, 
operates  as  an  abandonment  of  the  case,  unless  the  time  is  extended  by 
order.  Rothschild  v.  Rio  Grande  Western  Ry.  Co.  (1806),  0  App.  Div. 
406,  41  N.  Y.  Supp.  203.  See  Vandenbergh  v.  Matthews  (1000),  62  App. 
Div.  617,  66  N.  Y.  Supp.  366. 

An  order  declaratory  of  the  imdisputed  fact  that  defendant  had  abau- 
dcmed  by  neglect  his  right  to  serve  a  case  on  appeal,  being  in  efiFect  an 
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order  declaring  that  he  had  waived  his  right  within  this  rule,  does  not  affect 
any  right  and  is  not  appealable.  Fromme  v.  Poerschke  (1905),  05  N.  Y. 
Supp.  525. 

Opening  default  in  filing  case.  —  An  attorney  will  be  held  to  reason- 
able diligence  in  filing  his  printed  case  on  an  appeal;  on  an  application  to 
open  a  default  in  filing  a  case,  it  is  necessary  not  only  to  show  good  grounds 
for  the  delay,  but  also  satisfactory  reasons  why  an  application  for  an  ex- 
tension of  time  was  not  made  before  the  time  expired.  Gamble  v.  Lennon 
(1896),  9  App.  Div.  407, 41  N.  Y.  Supp.  277.    See  citations  under  Rule  32. 

Rule  84.  Case  and  bill  of  exceptions;  contents;  resettlement; 
printing  exhibits 

A  bill  of  exceptions  shall  contain  only  so  much  of  the 
evidence  as  may  be  necessary  to  present  the  questions 
of  law  upon  which  exceptions  were  taken  on  the  trial; 
and  it  shall  be  the  duty  of  the  judge  upon  settlements  to 
strike  out  all  the  evidence  and  other  matters  which  shall 
have  been  unnecessarily  inserted. 

A  case  or  exceptions  shall  not  contain  the  evidence  in 
hflBc  verba,  or  by  question  and  answer,  unless  ordered  by 
the  judge  or  referee  by  or  before  whom  the  same  shall  be 
settled.  But  the  facts  of  the  case,  together  with  the  rul- 
ings on  the  trial,  shall  be  stated  in  a  narrative  form,  ex- 
cept that  where  it  is  claimed  by  either  party  that  any 
particular  testimony  should  be  given  in  hsec  verba,  the 
judge  or  referee  who  settles  the  case  shall  determine 
whether  or  not  a  proper  presentation  of  the  case  for  re- 
view requires  such  portion  of  the  evidence  to  be  so  stated 
in  hfiBc  verba,  whereupon  the  case  shall  be  made  accord- 
ingly. With  the  proposed  case  the  appellant  may  serve 
his  stipulation  that  he  desires  to  review  only  the  conclu- 
sion of  the  jury,  court  or  referee  upon  certain  specified 
questions  of  fact;  in  which  case  the  case  as  settled  shall 
contain  all  the  evidence  bearing  upon  such  questions  of 
fact  and  so  much  of  the  evidence  as  may  be  necessary  to 
present  the  questions  of  law  raised  by  exceptions  taken 
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at  the  trial;  and  it  shall  be  the  duty  of  the  judge  or  ref- 
eree settling  the  case  to  strike  out  all  other  evidence  and 
to  certify  that  all  the  evidence  relating  to  the  questions 
of  fact  which  the  appellant  desires  to  raise  has  been  in- 
cluded in  the  case  as  settled;  and  upon  appeal  the  Ap- 
pellate Division  shall  not  review  any  question  of  fact 
not  specified  in  such  stipulation. 

If  any  case  or  bill  of  exceptions  does  not  conform  to 
this  rule,  the  coiu^;  before  which  the  same  shall  be  brought 
for  review  may  order  the  same  back  for  resettlement. 

Exhibits  shall  not  be  printed  at  length  unless  the  judge 
or  referee  so  direct. 

When,  upon  non-enumerated  motions,  voluminous  docu- 
ments have  been  used  which  are  material  only  as  to  the 
fact  of  their  existence,  or  as  to  a  small  part  of  their 
contents,  the  parties  may,  by  stipulation,  or  the  court 
or  judge  below  may,  upon  notice,  settle  a  statement  re- 
specting the  same,  or  the  parts  thereof  to  be  returned 
upon  the  appeal  from  the  order,  to  be  used  in  place  of 
the  original  documents.  (Amended  Apr.  1,  1910,  in 
effect  Sept.  1,  1910.) 

Fonnerly  Rule  36,  1858;  Rule  43,  1871;  Rule  43,  1874;  Rule  34,  1877; 
Ru^  34, 1880;  Rule  34, 1884;  Rule  34, 1888;  Rule  34, 1896. 

Bxceptiont  must  be  taken.  —  An  objection  taken  to  the  admiuion  of 
evkl^ce  ia  not  available  unless  an  exception  is  taken  to  the  ruling  made. 
9tioiig  ▼.  Prentice  Brown-Stone  Co.  (1894),  10  Misc.  380,  31  N.  Y.  Supp. 
144. 

Where,  on  the  trial  of  an  action,  after  a  response  has  been  made  to  a 
question  asked  of  a  witness,  an  objection  is  made  to  the  admission  of  such 
testimony  by  the  attorney  for  one  of  the  parties,  no  question  is  presented 
thereby  to  be  reviewed  upon  appeal  if  no  ruling  is  made  on  the  objection, 
no  exception  is  taken,  and  no  motion  is  made  to  strike  out  the  testimony 
given.  Brand  v.  Newton  (1894),  82  Hun,  660,  31  N.  Y.  Supp.  700;  Mat- 
chett  V.  lindberg  (1896),  2  App.  Div.  340,  37  N.  Y.  Supp.  864;  Manning  v. 
West  (1897),  19  Misc.  481,  43  N.  Y.  Supp.  1070;  Rheinfeldt  v.  Dahlman 
(1807),  19  Misc.  162,  43  N.  Y.  Supp.  281. 

An  exception  taken  to  a  refusal  to  dismiss  the  complaint  at  the  close 
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of  the  plaintiff's  case  is  not  available,  where  the  motion  is  not  renewed 
before  the  final  submission  of  the  case  to  the  jury.  Scott  v.  Yeandle  (1897), 
20  Misc.  89,  45  N.  Y.  Supp.  87.  As  to  necessity  of  exceptions,  see  also 
Helca  Power  Co.  v.  Sigua  Iron  Co.  (1899),  157  N.  Y.  437;  Gemon  v.  Hoyt 
(1882),  90  id.  631;  German-American  Bank  v.  Daly  (1895),  88  Hun,  608, 
34  N.  Y.  Supp.  986;  Talbert  v.  Storum  (1896),  7  App.  Div.  456,  39  N.  Y. 
Supp.  1047;  ScobeU  v.  Block  (1894),  82  Hun,  223,  31  N.  Y.  Supp.  975; 
Gregory  v.  Hitchcock  Pub.  Co.  (1900),  31  Misc.  173,  63  N.  Y.  Supp.  975. 

While  an  Appellate  Court  may  take  notice  of  erroneous  rulings  to  which 
no  exceptions  are  taken,  this  course  should  only  be  piursued  where  it  is 
apparent  that  a  gross  injustice  has  been  don'e.  McMurray  v.  Gage  (1897), 
19  App.  Div.  505,  46  N.  Y.  Supp.  608. 

Exceptions  to  dedsion*  of  referee  or  court  wttbout  a  jury.  —  Where  no 
exception  is  taken  to  a  decision  filed  by  a  referee,  the  Appellate  Division 
has  no  power,  on  an  appeal  from  the  judgment  entered  on  the  decision,  to 
review  any  question  which  might  have  been  raised  on  the  trial.  Van 
Vleck  V.  BaUou  (1899),  40  App.  Div.  489,  58  N.  Y.  Supp.  125.  See  also 
Thompson  v.  Schwartz  (1899),  39  App.  Div.  658,  57  N.  Y.  Supp.  416; 
Goldstein  v.  Goldstein  (1899),  40  id.  451,  58  N.  Y.  Supp.  167. 

Where,  on  the  trial  of  an  action,  one  of  the  parties  seeks  to  read  evidence 
which  has  been  taken  before  a  referee  in  a  manner  not  provided  by  law,  the 
adverse  party,  although  he  has  appeared  and  participated  in  such  examina- 
tion before  the  referee,  has  the  right  to  object  to  its  introduction,  and  the 
overruling  of  an  objection  thus  taken  is  erroneous.  Oumbie  v.  Manhattan 
Ry.  Co.  (1894),  83  Hun,  1,  31  N.  Y.  Supp.  497. 

Where  the  parties  appealing  from  a  judgment  fail  to  serve  or  file  ex- 
ceptions to  the  decision  of  the  Special  Term,  upon  which  the  judgment  was 
entered,  they  are  not,  on  appeal,  in  a  position  to  challenge  the  findings  of 
fact  or  conclusions  of  law  of  that  court.  Miller  v.  Larmer  (1895),  85  Hun, 
313,  32  N.  Y.  Supp.  1146. 

In  the  absence  of  an  exception,  the  judgment  entered  on  the  decision  of 
a  Special  Term  must  be  affirmed.  Price  v.  Levy  (1898),  26  App.  Div.  620, 
50  N.  Y.  Supp.  636.  See  also  CatUn  v.  Catlin  (1874),  2  Hun,  378;  Plafct  v. 
Piatt  (1887),  105  N.  Y.  488;  Baird  v.Spence  (1895),  10  Misc.  772,  31 
N.  Y.  Supp.  1125. 

It  is  essential  to  the  support  of  a  judgment  in  an  action,  tried  by  the 
court,  that  the  findings  of  fact  establish  a  legal  right,  on  the  part  of  the 
successful  party,  to  the  relief  granted,  and  when  they  do  not,  and  there 
is  nothing  in  the  evidence  to  show  such  right,  an  exception  to  the  legal 
conclusion  of  the  court,  directing  judgment,  presents  the  question  on  ap- 
peal.   Mooree  v.  Townshend  (1886),  102  N.  Y.  387. 

Although  a  finding  of  fact  by  a  referee  is  wholly  unsustained  by  evi- 
dence, if  not  excepted  to,  no  legal  question  is  presented  which  the  court 
may  pass  upon.    Daniels  v.  Smith  (1892),  130  N.  Y.  696. 
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Where  an  exception  is  taken  to  certain  finding  of  facts,  contained  in  the 
report  of  the  referee,  but  no  exception  is  taken  to  the  conclusion  of  law, 
the  referee's  decision  cannot  be  reviewed.  Talbert  v.  Storum  (1896),  7 
App.  Div.  466,  39  N.  Y.  Supp.  1047.  See  also  Waydell  v.  Adams  (1897), 
23  id.  508,  48  N.  Y.  Supp.  636;  ElHott  v.  Van  Schaick  (1898),  26  id.  687, 
60  N.  Y.  Supp.  432.  As  to  effect  of  general  exception  to  the  decision  filed, 
and  to  each  and  every  part  thereof,  see  Ck)lby  v.  Town  of  Day  (1902),  76 
App.  Div.  211,  77  N.  Y.  Supp.  1022. 

Bzceptions  in  equity  cases.  —  There  is  no  distinction  between  legal  and 
equitable  actions,  or  between  actions  tried  by  a  jury  or  a  court,  in  respect 
to  the  availability  of  exceptions  taken  on  the  trial,  upon  admission  of  in- 
competent evidence;  in  any  case,  an  error  in  receiving  such  evidence,  if 
properly  expected  to,  can  only  be  disregarded  when  it  can  be  seen  that  it 
could  do  no  harm.    Foote  v.  Beecher  (1879),  78  N.  Y.  165. 

In  equity  actions,  exceptions  to  evidence  should  be  disregarded,  unless 
the  appellant  can  show  that  injustice  has  been  done  on  the  whole  ctoe,  or 
that  the  ruling  complained  of  may  have  affected  the  result.  Tuerk  Hy- 
draulic Power  Ck).  v.  Tuerk  (1895),  92  Hun,  65, 36  N.  Y.  Supp.  384. 

Exceptions  to  decisions  in  motions  for  non-suit  —  To  review  a  motion 
for  a  non-suit,  the  case  must  show  a  ruling  and  an  exception  thereto. 
Pritchard  v.  Hirt  (1886),  39  Hun,  378. 

Where  there  was  no  motion  for  a  non-suit,  or  for  the  direction  of  a  ver- 
dict, and  no  exception  which  presents  the  question  as  to  whether  there 
was  sufficient  evidence  to  sustain  the  verdict,  however  unjust  the  verdict 
may  be  on  the  facts  appearing  in  the  case,  the  Ck)urt  of  Appeals  is  power- 
less to  give  any  relief.    Schwinger  v.  Raymond  (1887),  106  N.  Y.  648. 

While  the  Appellate  Term  cannot  reverse  a  judgment,  as  against  the 
weight  of  evidence,  it  may  review  an  exception  taken  to  a  denial  of  a  non- 
suit, with  a  view  of  ascertaining  whether  there  is  sufficient  evidence  to 
support  the  verdict,  and  this  because  such  an  exception  presents  a  ques- 
tion of  law.   Diwer  v.  Hall  (1897),  21  Misc.  452, 47  N.  Y.  Supp.  630. 

Where  the  defendant  moves  to  dismiss  the  complaint,  without  specifying 
any  grounds  for  his  motion,  and  it  is  denied,  he  cannot  maintain  his  ex- 
ception on  appeal,  provided  the  failure  of  proof  could  have  been  supplied; 
but  where  such  a  motion  is  based  on  the  ground  that  the  plaintiff  had 
made  out  no  cause  of  action,  such  a  statement,  though  general  in  its  na- 
ture, sufficiently  refers  to  the  sufficiency  of  the  proof  to  justify  the  court 
in  examining  the  question.  McNish  v.  Village  of  Peekskill  (1896),  91  Hun, 
324,  36  N.  Y.  Supp.  1022. 

The  effect  of  exceptions  to  a  denial  of  motion  to  non-suit  is  to  raise  only 
the  question  whether  there  was  sufficient  evidence  to  sustain  the  verdict. 
Sauchy  v.  Hillside  C.  &  G.  Ck).  (1896),  150  N.  Y.  219. 

Exceptions  to  denial  of  motion  for  new  trial.  —  An  exception  must  be 
taken  where  motion  for  new  trial  is  denied.    Standard  Oil  Co.  v.  Amazchi 
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Ins.  Ck).  (1880),  79  N.  Y.  606;  Boss  v.  World  Mut.  life  Ins.  Co.  (1876), 
64  id.  236,  242. 

No  question  for  review  is  presented  to  the  court  by  a  simple  exception 
to  the  order  denying  a  motion  for  a  new  trial,  when  the  order  itself  is 
(knitted  from  the  case  on  appeal.  La  Societa  Italiena  v.  Sulzer  (1892), 
47  N.  Y.  St.  Rep.  292. 

Wh^re  a  case  does  not  contain  an  order  denying  a  motion  for  a  new 
trial,  the  Appellate  Court  cannot  consider  the  questions  of  fact,  but  is  lim- 
ited to  a  consideration  of  the  exceptions  taken  on  the  trial.  Gilson  v. 
Denton  (1896),  4  App.  Div.  198,  38  N.  Y.  Supp.  554. 

The  Appellate  Court  has  power  to  grant  a  new  trial,  although  counsel 
have  failed  to  take  proper  exceptions  on  the  trial  to  the  judge's  charge, 
but  this  power  will  not  be  exercised  unless  -it  is  manifest  that  injustice 
has  been  done.  Ryan  v.  Conroy  (1895),  85  Hun,  544,  33  N.  Y.  Supi>. 
330. 

SuAdeney  of  objections  and  exceptions.  —  Objection  should  be  made 
to  imprdper  evidence,  when  offered;  the  court  is  not  bound  to  charge  the 
jury  to  disregard  it  if  received  without  objections.  Bradner  v.  Strong 
(1882),  89  N.  Y.  299. 

Where  all  rulings  on  questions  of  law  are  in  favor  of  the  plaintiflT,  he 
cannot  except  to  the  report  of  a  referee.  Greene  v.  Smith  (1897),  13  App. 
Div.  459,  43  N.  Y.  Supp.  610. 

Where  the  evidence  is,  on  its  face,  apparently  admissible,  the  party  ob- 
jecting thereto  is  bound  to  state  the  grounds  of  his  objections;  but  where, 
on  its  face,  it  appears  inadmissible,  a  general  objection  to  it,  as  improper, 
is  sufficient  to  caJl  on  the  party  offering  it  to  show  grounds  of  its  admLssi- 
bihty.   Childs  v.  Delaney  (1874),  1  Sup.  Ct.  (T.  A  C.)  506. 

A  general  objection  to  evidence  is  sujBScient  where  the  evidence  is,  in  its 
nature,  inadmissible  for  any  purpose.  Tozer  v.  N.  Y.  C.  A  H.  R.  R.  R.  Co. 
(1887),  105  N.  Y.  659. 

A  general  notice  of  exceptions  to  conclusions  of  law,  in  an  action  tried  by 
a  referee,  or  by  the  court  without  a  jury,  as  "the  plaintiff  excepts  to  the 
conclusions  of  law  found,''  is  insufficient  to  raise  any  question  for  review 
by  the  Court  of  Appeals.  To  be  effective,  the  notice  must  contain  a  spe- 
cific "exception  to  a  ruling."  See  Code  Civ.  Pro.,  §  994.  Drake  v.  New 
York  Iron  Mine  (1898),  156  N.  Y.  90;  Thompson  v.  HaBard  (1890),  120  id. 
634;  Ward  v.  Cr^g  (1882),  87  id.  550;  Wheeler  v.  Billmgs  (1868),  38  id. 
263;  NeweU  v.  Doty  (1865),  33  id.  83;  Hepburn  v.  Montgomery  (1885), 
97  id.  617. 

On  a  trial  before  a  referee,  the  defendant  presented  requests  to  find,  which 
were  refused.  He  thereupon  excepted  as  follows:  "IMendant  separately 
excepts  to  the  refusal  of  the  referee  to  find  each  of  the  several  seventeen 
conclusions  submitted  to  the  referee  by  the  said  defendant,  so  far  as  the 
referee's  conclusions  are  not  in  conformity  therewith."  It  was  held  that 
such  an  exception  was  not  sufficiently  definite  and  specific  to  present  a 
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question  for  review.  Daniels  v.  Smith  (1892),  130  N.  Y.  696;  Turner  v. 
Weston  (1892),  133  id.  650. 

An  exception  to  evidence  must  disclose  the  real  ground  to  objection. 
Goldenson  v.  Lawrence  (1896),  16  Misc.  573,  38  N.  Y.  Supp.  991,  citing 
Carroll  v.  O'Shea  (1893),  2  id.  437,  21  N.  Y.  Supp.  956;  Cruikshank  v. 
Gordon  (1890),  118  N.  Y.  178. 

A  general  exception  to  a  referee's  conclusions  of  law  is  not  available,  un- 
less all  the  rulings  embraced  in  them  are  erroneous.  Riley  v.  Sexton  (1884), 
32  Hun,  245.  Among  other  cases  which  may  be  cited  relative  to  the  insuffi- 
ciency of  general  exceptions,  are:  Hunter  v.  Manhattan  Ry.  (Ik>.  (1894), 
141  N.  Y.  281;  Baily  v.  Homthal  (1898),  154  id.  648;  Keough  v.  Westervelt 
(1876),  66  id.  636;  Chester  v.  Dickerson  (1873),  54  id.  13;  Mayor,  etc.,  v. 
New  York  Refrigerating  Co.  (1895),  146  id.  210;  People  v.  Nino  (1896), 
149  id.  317. 

An  exception  to  a  decision  of  a  trial  judge  and  to  each  and  every  part 
thereof,  with  no  special  exception  to  any  particular  finding  or  conclusion, 
is  insufficient  to  present  any  question  of  law,  for  review.  Colby  v.  Town 
of  Day  (1904),  177  N.  Y.  548. 

Objections  once  taken  need  not  be  repeated.  —  When  a  question  to  a 
witness  has  been  excluded  on  an  objection  of  incompetency,  which  stated 
the  grounds  thereof,  an  objection  interposed  to  a  repetition  of  the  same 
question  will  support  an  exclusion  thereof,  although  it  omitted  to  restate 
the  ground  of  objection,  when  it  is  apparent  that  the  ground  once  stated 
must  have  been  understood  as  applying  to  each  question.  Carlson  v.  li^^- 
teraon  (1895),  147  N.  Y.  652.  See  also  Dilleber  v.  Home  Life  Ins.  Co. 
(1877),  69  id.  256,  260;  Gray  v.  Brooklyn  Union  Pub.  Co.  (1866),  35  App. 
Div.  286,  288,  55  N.  Y.  Supp.  35;  Montignani  v.  CrandaU  (1866),  34  id. 
228,  54  N.  Y.  Supp.  517. 

Exceptions  to  the  judge's  charge.  —  The  purpose  of  an  exception  to  a 
charge  is  to  call  the  attention  of  the  court  to  the  instruction  given  to  the 
effect  that  it  is  objected  to  in  order  that  the  court  may  have  an  opportunity 
to  retract,  alter  or  modify  the  instruction.  The  person  excepting  is  not 
bound  to  state  the  reasons  for  his  challenge.  Davenport  v.  Prentice  (1908), 
126  App.  Div.  451,  110  N.  Y.  Supp.  1056. 

Exceptions  taken  severally,  each  to  a  specific  charge,  are  sufficient  to 
bring  the  matter  before  the  court  on  appeal  where  there  is  no  doubt  as  to 
what  is  the  subject  of  each  exception.  Tucker  v.  Dudley  (1908),  127  App. 
Div.  403,  111  N.  Y.  Supp.  700. 

In  order  to  entitle  a  party  to  a  review  of  an  alleged  error  in  a  charge, 
separate  exceptions  must  be  taken  to  each  specific  charge.  Murdock  v. 
GouM  (1908),  193  N.  Y.  369. 

The  General  Term  has  power  to  grant  a  new  trial,  although  the  counsel 
have  failed  to  take  a  proper  exception  on  the  trial,  to  the  judge's  charge; 
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but  this  power  will  not  be  exerdfled  unless  it  is  manifest  that  injustice  has 
been  done.    Ryan  v.  Conroy  (1895),  85  Hun,  544,  33  N.  Y.  Supp.  330. 

The  right  to  a  jury  trial  has  been  waived  and  a  motion  therefor  will  be 
denied  where  the  court  has  entered  judgment  for  divorce  in  an  undefended 
action,  which  judgment  has  been  opened  on  motion  of  defendant  and  an 
interlocutory  judgment  given  for  plaintiff  and  six  months  after  this  judg- 
ment has  been  granted,  vacated  on  motion  of  defendant.  Fischer  v. 
Fischer  (1909),  64  Misc.  121,  117  N.  Y.  Supp.  1103. 

Exceptions  to  a  charge,  whether  general  or  special,  relate  only  to  ques- 
tions submitted  to  the  jury.  Questions  not  submitted  cannot  be  made 
the  subject  of  an  exception.  Where,  therefore,  all  of  the  instructions  given 
by  the  court  are  erroneous,  a  general  exception  is  sufficient,  although  other 
propositions  may  have  been  correctly  stated.  Schenck  v.  Andrews  (1874), 
57  N.  Y.  134. 

An  exception  must  be  taken  in  order  to  enable  the  appellate  term  to  pass 
upon  a  charge  or  request  to  charge.  Frischmann  v.  Zinunerman  (1896), 
19  Misc.  53,  42  N.  Y.  Supp.  824. 

Where  a  case  has  been  submitted  to  a  jury,  upon  a  wholly  erroneous 
theory,  it  is  the  duty  of  the  court  to  grant  a  new  trial,  notwithstanding  the 
failure  to  except.  Griebel  v.  Rochester  Printing  Co.  (1896),  8  App.  Div. 
450,  40  N.  Y.  Supp.  759.  See  also  Levy  v.  Klepner  (1896),  15  Misc.  643, 
37  N.  Y.  Supp.  582;  Gruhn  v.  Gudebrod  Bros.  Co.  (1897),  21  id.  528, 
47  N.  Y.  Supp.  714;  Leach  v.  WiUiams  (1896),  12  App.  Div.  173,  42  N.  Y. 
Supp.  574;  Vorce  v.  Oppenheim  (1899),  37  id.  66,  35  N.  Y.  Supp.  599; 
(Durrier  v.  Henderson  (1895),  85  Hun,  300,  32  N.  Y.  Supp.  953. 

A  single  exception  to  several  propositions  of  a  judge's  charge  is  un- 
availing if  one  of  the  propositions  charged  is  correct.  Counsel,  in  excepting 
to  portions  of  a  judge's  charge,  must,  in  order  to  secure  a  valid  exception, 
specify  the  portion  of  the  charge  to  which  the  exception  is  intended  to 
apply,  and  thus  enable  the  court  to  correct  or  modify  the  language,  if  he 
deems  it  proper  to  do  so.  Ensign  v.  Hooker  (1896),  6  App.  Div.  425,  39 
N.  Y.  Supp.  543.  In  this  connection,  see  also  People  ex  rel.  Daily  v.  Liv- 
ingston (1880),  79  N.  Y.  279;  McGinley  v.  U.  S.  Life  Ins.  Co.  (1879),  77  id. 
495;  Hamilton  v.  Eno  (1880),  81  id.  116;  Davis  v.  Leopold  (1882),  87  id. 
620;  Koehler  v.  Hughes  (1896),  148  id.  507. 

A  statement  by  the  court,  on  the  trial  of  an  action,  "I  understand  coun- 
sel to  except  to  my  failure  to  charge  all  the  requests  not  charged,  and  to 
all  modifications  of  requests,"  does  not  present  any  question  for  review 
on  an  appeal,  nor  does  it  relieve  the  party  to  whom  the  exception  was 
granted,  from  pointing  out  with  reasonable  certainty  the  particular  wherein 
the  ruling  or  charge  is  excepted  to.  Henderson  v.  Bartlett  (1898),  32 
App.  Div.  435,  53  N.  Y.  Supp.  149. 

Jttdgment-roU;  settlement  of  statement.  —  Where  plaintiffs  refuse  to 
settle  a  statement  as  to  the  contents  of  certain  judgment-rolls  used  by 
them  in  opposition  to  a  motion  to  vacate  a  judgment,  and  compel  the 
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defendant  on  appeal  to  print  the  judgment-rolls  in  full,  the  court,  in  order 
to  emphasize  its  disapproval,  may  impose  the  cost  of  printing  the  record 
upon  the  plaintiffs.  HoU  v.  Builders'  Construction  Co.  (1908),  127  App. 
Div.  727,  111  N.  Y.  Supp.  876. 

Where  upon  the  argument  of  a  motion  judgment-rolls  are  referred  to  as 
having  a  material  bearing  upon  the  question  to  be  decided,  the  court  may 
use  the  rolls  in  determining  the  issue  and  recite  them  in  the  order  as  papers 
upon  which  his  determination  is  based,  even  though  they  were  not  men- 
tioned in  the  moving  papers.  Conlon  v.  Kelly  (1908),  126  App.  Div.  624, 
110  N.  Y.  Supp.  1070. 

Resettlement  of  case.  —  Although  the  case  is  pending  in  the  Court  of 
Appeals,  an  application  for  a  resettlement  must  be  made  at  Special  Term, 
and  it  is  necessary  to  ask  that  the  cause  be  remitted  to  the  court  below. 
Talcott  V.  Rosenberg  (1859),  8  Abb.  Pr.  (N.  S.)  287;  Gould  v.  Glass  (1856), 
19  Barb.  179;  Witbeck  v.  Wainer  (1853),  8  How.  Pr.  433. 

The  stenographer's  omission  to  note  an  exception  is  not  remedied  by 
vacating  the  judgment  and  by  moving  to  resettle  the  case.  Toner  v.  The 
Mayor  (1877),  1  Abb.  N.  C.  302. 

Where  exceptions  are  taken  to  the  charge  of  the  court,  the  application 
for  an  order  of  resettlement  is  only  entitled  to  have  in  the  record  the 
actual  statements  made  by  him  on  the  trial;  and  if  the  stenographer's 
minutes  do  not  show  that  an  exception  was  taken  at  the  time  of  the  charge, 
and  at  his  request,  but  do  show  that  certain  requests  were  taken  at  the 
conclusion  of  the  body  of  the  requests,  the  appellant  is  entitled  to  the 
insertion  of  his  exceptions  at  the  stage  of  the  charge  at  which  they  were 
made,  and  not  elsewhere.  Zimmer  v.  Metropolitan  St.  Ry.  Co.  (1898), 
28  App.  EHv.  504,  51  N.  Y.  Supp.  247. 

The  denial  of  a  motion  for  a  resettlement  is  appealable,  the  matter  being 
one  of  substantial  right.  Gleason  v.  Smith  (1885),  34  Hun,  547;  Zimmer  v. 
Metropolitan  St.  Ry.  Co.  (1898),  28  App.  Div.  504,  51  N.  Y.  Supp.  247. 

The  Special  Term  cannot  compel  a  referee  to  settle  a  proposed  case  on 
appeal,  in  a  particular  way,  but  may,  under  proper  circumstancee^  send  it 
back  to  the  referee  for  resettlement.  Ross  v.  IngersoU  (1898),  35  App. 
Div.  379,  54  N.  Y.  Supp.  827. 

All  papers  used  or  read  on  a  motion  upon  either  side,  must  be  specified 
in  the  order  (see  Rule  3,  ante),  and  where  it  appears  that  an  order  does 
not  specify  a  paper  which  was  handed  to  the  court,  on  the  hearing  of  a 
motion,  the  Appellate  Division  will  order  a  resettlement  of  the  order,  so 
that  it  may  recite  the  paper  omitted.  Farmers'  Nat.  Bank  v.  Underwood 
(1896),  12  App.  Div.  269,  42  N.  Y.  Supp.  500. 

Where  the  assignment  of  a  cause  of  action  is  conceded,  the  record  will 
not  be  amended  to  show  a  mere  argument  of  counsel,  indicating  the  pos- 
sible interest  of  an  adverse  witness,  who  has  testified  to  nothing  more 
than  the  fact  of  the  execution  of  the  assignment,  and  who  has  given  such 
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testimony  without  objection.  Levey  v.  Dennett  (1898),  25  Misc.  307, 
54  N.  Y.  SuK>.  584. 

An  I4>peal  lies  from  an  order  denying  a  motion  for  a  resettlement  of  a 
case  on  I4>peal,  and  where  the  record  on  appeal  contains  no  affidavit  con- 
tradicting the  positive  moving  affidavits  used  on  such  a  motion,  the  mo- 
tion should  be  granted.  Zimma*  v.  Met.  St.  Ry.  Co.  (1898),  28  App.  Div. 
504, 51  N.  Y.  Supp.  247. 

The  Appellate  Court  should  not  reverse  an  order  den3ring  the  resettlement 
of  a  ease,  where  it  is  apparent  that  the  result  would  not  be  affected  by 
inserting  the  additional  matter,  although  it  should  not  assume,  for  the 
sake  of  sustuning  the  order,  that  the  trial  judge  had  other  proof  as  to  the 
matter  in  controversy  otha*  than  that  contained  in  the  affidavits  upon 
which  the  denial  was  made,  and  in  which  affidavits  the  statements  of  both 
sides  agree  in  neped  to  the  controverted  point.  Green  v.  Shute  (1889), 
27  N.  Y.  St.  R^.  816. 


Role  36.  Case  to  be  signed;  service  of  copy 

[Repealed  Apr.  1,  1910,  in  effect  Sept.  1,  1910.] 

Role  36.  Ne^ect  to  bring  issoe  of  fact  to  trial;  caoses  where 
defendant  is  onder  arrest  preferred 

Whenever  an  issue  of  fact,^  in  any  action  pending  in 
any  court  has  been  joined,  and  the  plaintiff  therein  shall 
fail  to  bring  the  same  to  trial  according  to  the  course 
and  practice  of  the  court,  the  defendant,  at  any  time 
after  younger  issues  shall  have  been  tried  in  their  r^- 
ular  order,  may  move  at  Special  Term  for  the  dismissal 
of  the  complaint,  with  costs. 

If  it  be  made  to  appear  to  the  court  that  the  ne^ect 
of  the  plaintiff  to  bring  the  action  to  trial  has  not  been 
unreasonable,  the  court  may  permit  the  plaintiff,  on 
such  terms  as  may  be  just,  to  bring  the  said  action  to 
trial  at  a  future  term. 

Whenever  in  any  action  an  issue  shall  have  been 
joined,  if  the  defendant  be  imprisoned  under  an  order  of 

'The  words  ''triable  by  a  jury,"  were  omitted  at  this  place,  by  the 
amendment  made  by  the  convention  of  October  24, 1899. 
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arrest,  in  the  action,  or  if  the  property  of  the  defendant 
be  held  under  attachment,  the  trial  of  the  action  shall  be 
preferred.  Every  cause  placed  upon  the  calendar  of  the 
Trial  Term  or  Special  Term  for  the  trial  of  equity  cases 
shall  be  moved  for  argument  or  trial  when  reached  in  its 
order,  and  shall  not  be  reserved  or  put  over  except  by 
the  consent  of  the  court  unless  otherwise  permitted  by 
special  rule;  and,  if  passed  without  being  so  reserved  or 
put  over,  it  shall  be  entered  on  all  subsequent  calendars 
as  of  date  when  passed,  and  no  term  fee  shall  be  taxed 
thereon  for  any  subsequent  term. 

Formerly  Rule  45,  1874;  Rule  36,  1877;  Rtde  36,  1880;  Rule  36,  1884; 
Rule  36,  1888;  Rule  36,  1896. 

The  provisions  of  this  rule  as  to  the  dismissal  of  a  complaint  for  failure 
to  prosecute  the  action  applies  to  suits  in  equity  as  well  as  to  actions  at 
law.  Toher  v.  Lochinvar  Realty  Co.  (1908),  124  App.  Div.  370,  108  N.  Y. 
Supp.  667. 

Dismissal  of  complaint  for  neglect  to  proceed.  —  Where  the  plaintiff 
unreasonably  neglects  to  proceed  in  the  action  against  the  defendant,  or 
one  or  more  defendants  against  whom  a  separate  judgment  may  be  taken, 
the  court  may,  in  its  discretion,  upon  the  application  of  the  defendant  or 
defendants,  or  any  of  them,  gainst  whom  he  so  neglects  to  proceed,  dis- 
miss the  complaint  as  against  the  moving  party  or  parties,  and  render 
judgment  accordingly.   Code  Civ.  Pro.,  §  822. 

Where  issue  is  joined  upon  an  alternative  writ  of  mandamus  and  the 
case  is  placed  upon  the  calendar,  if,  upon  a  motion  made  by  the  respondent 
to  dismiss  the  proceedings  for  lack  of  prosecution,  it  appears  that  younger 
issues  upon  the  calendar  have  been  tried  in  their  regular  order  and  no 
excuse  is  offered  for  the  delay  on  the  part  of  the  relator  in  bringing  the 
issue  to  trial,  the  respondent,  under  section  822  of  the  Code  of  Civil  Pro- 
cedure and  Rule  36  of  the  General  Rules  of  Practice,  is  entitled  to  have 
his  motion  granted  and  the  order  state  that  the  proceedings  were  dismissed 
for  a  failure  to  prosecute.  People  ex  rel.  Arfken  v.  York  (1905),  106  App. 
Div.  690, 94  N.  Y.  Supp.  812. 

Application  for  diamissal.  —  Application  to  dismiss  complaint  under 
the  above  section  of  the  Code,  may  be  made  at  any  time  under  Rule  36, 
after  younger  issues  have  been  tried  in  the  court  in  which  the  action  is 
brought.  Tabor  v.  Tabor  (1891),  16  N.  Y.  Supp.  613;  S.  C,  42  N.  Y.  St. 
Rep.  16.    But  the  affidavit  must  show  that  the  cause  was  at  issue  in  time 
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to  have  been  notioedi  and  that  younger  issues  had  been  tried.  Roy  v. 
Thompson  (1854),  1  Duer,  636;  S.  C,  8  How.  Pr.  253.  See  also  Watson  v. 
Loomis  (1906),  51  Misc.  227,  100  N.  Y.  Supp.  958. 

What  constitates  unreasonable  neglect  —  Where  a  plaintiff  has  de- 
layed bringing  an  action  to  trial  for  three  years  after  issue  joined  during 
which  time  yoimger  issues  have  been  tried  in  their  regular  order,  a  prima 
facie  case  of  laches  is  established  and  the  plaintiff  has  the  burden  of  show- 
ing an  excuse  for  the  delay.  Regan  v.  Milliken  Brothers  (1908),  123  App. 
Div.  72,  107  N.  Y.  Supp.  723;  McCardell  v.  Metropolitan  St.  Ry.  Co. 
(1908),  124  App.  Div.  528,  108  N.  Y.  Supp.  990. 

Proof  that  younger  issues  have  been  tried  in  their  regular  order  on  the 
calendar  makes  out  a  prima  facie  case  of  unreasonable  neglect.  Finn  v. 
Scottish  Union  &  National  Insurance  Co.  (1910),  137  App.  Div.  61;  Rachel 
V.  Stuta  (1910),  137  App.  Div.  199. 

A  complaint  may  be  dismissed  for  failure  to  prosecute  where  younger 
issues  have  been  tried  and  no  excuse  has  been  offered  for  the  delay.  Mo- 
Grath  v.  Murtha  A  Schmohl  Co.  (1908),  128  App.  Div.  278,  112  N.  Y. 
Supp.  679. 

Where  a  defendant's  answer  apprises  the  plaintiff's  attorney  that  the 
case  has  been  settled  and  compromised  by  his  client  the  complaint  should 
be  dismissed  for  failure  to  prosecute  for  three  years.  Crisenza  v.  Auchmuti 
(1907),  121  App.  Div.  611, 106  N.  Y.  Supp.  335. 

Where  a  plaintiff  has  delayed  prosecution  of  a  cause  for  seven  years 
and  junior  issues  have  been  tried  and  plaintiff  cannot  satisfactorily  ex- 
plain the  delay  the  cause  will  be  dismissed.  Ingri  v.  The  Star  Co.  (1909), 
134  App.  Div.  960, 119  N.  Y.  Supp.  502. 

Failure  to  serve  a  notice  of  trial  or  note  of  issue  for  three  years  is  cause 
for  dismifisal  of  complaint.  Holtzoff  v.  Dodge  &  Olcott  (1909),  134  App. 
Div.  353,  119  N.  Y.  Supp.  47. 

The  fact  that  a  case  was  noticed  for  trial  and  placed  on  the  day  calendar, 
does  not  deprive  the  defendant  of  his  right  to  a  dismissal  where  said  case 
was  stricken  from  the  day  calendar  and  the  plaintiff  failed*  to  restore  it. 
Toher  v.  Lochinvar  Realty  Co.  (1908),  124  App.  Div.  370,  108  N.  Y. 
Supp.  667. 

Where  an  action  for  negligence  has  never  been  placed  on  the  calendar 
and  junior  issues  have  been  tried,  it  should  be  dismissed  where  the  only 
excuse  is  that  the  managing  clerk  directed  his  assistant  not  to  place  it 
there  and  the  matter  was  not  called  to  the  attorney's  attention  and  there 
is  nothing  to  show  that  it  was  not  abandoned.  McGrath  v.  Murtha  & 
Schmohl  Co.  (1908),  128  App.  Div.  278,  112  N.  Y.  Supp.  679. 

A  suit  to  set  aside  mortgages  will  be  dismissed  for  want  of  prosecution 
where  the  permanent  receiver  of  the  defendant  is  bringing  another  action 
for  the  same  purpose  for  the  benefit  of  all  the  creditors  and  the  plaintiff 
in  the  original  suit  intends  to  await  the  result  of  the  receiver's  suit  in  which 
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he  will  obtain  all  the  relief  to  which  he  is  entitled.  Frohmann  v.  Sherman 
Square  Hotel  Co.  (1910),  136  App.  Div.  431,  120  N.  Y.  Supp.  981. 

Where  for  five  years  after  issue  joined  the  plaintiff  failed  to  serve  notice 
of  trial  and  junior  issues  have  been  reached  and  disposed  of,  the  complaint 
will  be  dismissed  in  the  absence  of  facts  excusing  the  delay.  Ferber  v. 
Newgold  (1909),  133  App.  Div.  739, 118  N.  Y.  Supp.  214. 

It  is  no  excuse  that  the  plaintiff  by  reason  of  lack  of  money  was  nnable  to 
pay  his  attorney  a  retainer.    Kaschel  v.  Stutz  (1910),  137  App.  Div.  199. 

An  action  by  a  surety  against  his  principal  will  not  be  dismissed  for 
failure  to  prosecute  where  the  motion  to  dismiss  is  made  shortly  after  the 
note  of  issue  Was  filed  and  the  notice  of  trial  served,  although  there  was 
a  delay  of  four  years  in  filing  the  note  of  issue.  United  States  Fidelity  & 
Guaranty  Co.  v.  Whitman  (1910),  138  App.  Div.  275. 

Where  an  action  is  permitted  to  slumber  many  years,  and  plaintiff  assigns 
his  claim,  and  the  assignee  then  takes  steps  to  try  the  cause,  defendant  may 
move  to  dismiss  the  complaint  on  the  ground  of  unreasonable  delay.  Jewett 
V.  Pickersgill  (1882),  14  Week.  Dig.  200.  And  this  was  held  to  be  so, 
although  the  proceedings  had  been  stayed  on  motion  of  the  defendant. 
James  v.  Shea  (1882),  28  Hun,  74. 

But  where  the  defendant  stays  plaintiff's  proceedings,  until  costs  of  a 
former  suit  are  paid,  no  such  motion  can  be  made.  Unger  v.  Forty-second 
St.  Ry.  Co.  (1866),  30  How.  Fr.  443. 

Even  if  the  delay  is  shown  to  be  unreasonable,  the  court  is  not  abso- 
lutely required  to  dismiss  the  complaint.  The  court  may  give  plaintiff  an 
opportunity  to  bring  the  case  to  trial,  imposing  such  terms  as  it  may  deem 
fit.    Perkins  v.  Butler  (1871),  42  How.  Fr.  102. 

When  the  case  has  been  reserved  for  nearly  three  years,  the  motion  to 
dismiss  should  be  denied,  on  the  plaintiff's  offer  to  try  the  case  on  the  first 
day  of  the  next  term.   Clare  v.  Crittenden  (1890),  34  N.  Y.  St.  Rep.  120. 

A  complaint  in  an  action  to  enforce  the  liability  of  directors  of  a  cor- 
poration should  not  be  dismissed  for  a  failure  to  proceed  for  two  years. 
Cochrane  v.  American  Opera  Co  (1890),  30  N.  Y.  St.  Rep.  13. 

Where  a  motion  made  to  dismiss  a  complaint  in  an  action  which  had 
been  pending  for  four  years,  and  the  plaintiff  secured  an  order,  denying  the 
motion,  upon  an  affidavit  stating,  among  other  things,  that  he  was  de- 
sirous of  going  to  trial,  and  that  if  the  motion  to  dismiss  was  denied,  he 
would  inmiediately  place  the  case  on  the  calendar  for  trial,  which  order 
was  on  the  condition  that  the  plaintiff  serve  a  notice  of  trial  and  place  the 
case  on  the  calendar  for  the  next  term  and  pay  the  costs  of  the  motion, 
it  was  held,  that  it  was  incumbent  on  the  plaintiff,  to  promptly  enter  the 
c^er  and  comply  with  the  conditions  imposed,  and  upon  his  unexcused 
failure  so  to  do,  on  a  renewal  of  the  motion  to  dismiss  the  complaint,  the 
Special  Term  should  have  granted  the  motion.  Silverman  v.  Baruth 
(1899),  42  App.  Div.  21,  58  N.  Y.  Supp.  663. 

Where  the  defendant  has  interposed  a  counterclaim,  his  motion  to  dis- 
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miss  the  complaint  for  the  plaintiff's  conceded  unreasonable  delay  in  prose- 
cution, will  be  denied  where  the  defendant  himself  has  never  tried  to  bring 
the  case  to  trial,  as  he  is  also  an  actor  in  the  case,  and  should  make  at 
least  a  reasonable  effort  to  try  it.  Jacob  v.  Marks  (1899),  26  Misc.  670, 
57  N.  Y.  Supp.  904;  Roy  v.  Thompson  (1853),  8  How.  Pr.  253. 

Plaintiff  neglected  to  bring  an  action  for  ejectment,  to  trial,  for  three 
years,  and  it  appeared  that  meanwhile  younger  issues  on  the  calendar  had 
been  reached  and  tried.  The  defendant  could  have  put  the  case  on  the 
calendar  and  moved  it  to  trial;  this  he  failed  to  do.  It  was  held,  that  a 
motion  to  dismiss  might  properly  be  denied  on  reasonable  conditions,  but 
that  it  was  unreasonable  to  impose  a  condition  that  the  plaintiff  should 
consent  to  the  creation  of  a  lien  in  favor  of  the  defendant,  on  the  land,  for 
a  large  sum  in  addition  to  paying  costs.  Graham  v.  Ackley  (1897),  21 
App.  Div.  416,  47  N.  Y.  Supp.  562. 

The  fact  that  an  action  has  been  at  issue  and  untried  for  almost  six 
years,  and  that  younger  issues  have  been  tried,  is  prima  facie  evidence  of  an 
unreasonable  neglect  to  prosecute.  A  vague  statement  that  the  plaintiff's 
attorney's  ill-health  for  several  years  was  the  cause  of  the  delay,  neither 
the  character  of  the  illness  nor  its  extent  being  stated,  and  it  not  appearing 
that  the  attorney  was  prevented  from  practicing  his  profession  or  attending 
to  business  generally,  does  not  justify  a  denial  of  a  motiofi  to  dismiss,  be- 
cause of  a  failure  to  prosecute.  Sesnoiour  v.  Lake  Shore  &  M.  S.  R.  R.  Go. 
(1896),  12  App.  Div.  300,  42  N.  Y.  Supp.  92. 

Where  more  than  five  years  have  elapsed  since  issue  was  joined  and  the 
case  noticed  for  trial,  and  during  this  time  the  plaintiff  has  taken  no  steps 
to  bring  the  issue  to  a  hearing,  and  where  later  similar  issues  have  been 
tried,  a  prima  facie  case  of  neglect  on  the  part  of  the  plaintiff  within  the 
provisions  of  section  822  of  the  Code  and  the  above  rule  is  made  out,  and  in 
the  absence  of  an  explanation  a  motion  for  dismissal  should  be  granted. 
Zaffarano  v.  Baird  (1903),  80  App.  Div.  144,  80  N.  Y.  Supp.  510. 

Upon  a  motion  made  September  18,  1903,  to  dismiss  a  complaint  for  a 
failure  to  prosecute  the  action,  it  appeared  that  issue  was  joined  therein, 
August  21,  1900;  that  no  further  steps  were  taken  until  after  the  motion 
to  dismiss  the  complaint  had  been  made;  that  the  plaintiff's  attorney 
then  noticed  the  case  for  trial  and  filed  a  note  of  issue;  held  that  the  de- 
fendant had  established  a  prima  facie  case  of  unreasonable  neglect  to  pros- 
ecute the  action  within  section  822  of  the  Code  of  Civil  Procedure  and 
Rule  36  of  the  General  Rules  of  Practice,  and  that,  in  the  absence  of  any 
explanation  of  such  neglect  by  the  plaintiff,  the  motion  should  have  been 
granted.  Fisher  Malting  Co.  v.  Brown  (1904),  92  App.  Div.  251,  87  N.  Y. 
Supp.  37;  McMann  v.  Brown  (1904),  92  App.  Div.  249,  87  N.  Y.  Supp.  38. 

Where  defendant  has  requested  or  consented  to  all  adjournments  of  a 
case,  he  has  waived  his  right  to  an  immediate  trial,  and  his  motion  to  dis- 
miss the  complaint  for  want  of  prosecution  wiU  be  denied.  McHugh  v. 
Met.  St.  R.  Co.  (1906),  51  Misc.  588,  101  N.  Y.  Supp.  95. 

Under  the  above  rule  it  is  only  when  it  is  made  to  appear  to  the  court 
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that  the  neglect  of  the  plaintiff  to  bring  the  action  to  trial  has  not  been 
unreasonable  that  the  court  is  justified  in  denying  defendants'  motion  to 
dismiss.  A  delay  of  four  years  is  not  excused  because  the  defendant  al- 
leged as  a  defense  that  there  was  another  action  pending,  which  action 
does  not  appear  to  have  been  disposed  of.  Nor  is  it  an  excuse  that  plaintiff 
was  unable  to  pay  his  attorney.  When  defendant  delays  making  motion 
to  dismiss  until  plaintiff  has  placed  cause  upon  the  calendar,  motion  will 
be  denied  on  condition  that  plaintiff  pay  costs  of  motion  and  stipulate  to 
try  the  cause  without  further  delay.  Mladinich  v.  Livingston  (1906),  1 12 
App,  Div.  181,  98  N.  Y.  Supp.  46. 

Where  the  case  has  been  delayed  for  three  years  since  the  joinder  of 
issue  and  no  excuse  is  given  for  the  delay,  the  action  will  be  dismissed  on 
motion  for  failure  to  prosecute,  and  such  dismisaal  should  not  be  condi- 
tioned on  plaintiff's  failure  to  pay  costs  of  the  motion.  Anderson  v.  Hed- 
den  A  Sons  Ck).  (1906),  116  App.  Div.  231,  101  N.  Y.  Supp.  686. 

Granting  of  motion  in  discretion  of  court  —  Where  a  motion  to  dis- 
miss an  action  is  predicated  upon  the  laches  of  the  plaintiff  therein,  which 
the  plaintiff  endeavors  to  explain  on  the  motion,  the  determination  whether 
such  explanation  is  sufficient,  rests  in  the  discretion  of  the  court  in  which 
the  motion  is  made,  and  its  conclusion  will  not,  ordinarily,  be  disturbed. 
Moffet,  Hodgkins  &  Clarke  Co.  v.  Peoria  Water  Co.  (1894),  83  Hun,  73, 
31  N.  Y.  Supp.  713.  See  also  Taber  v.  Taber  (1893),  60  N.  Y.  Super.  65; 
Osborne  v.  Sellick  (1878),  5  Week.  Dig.  589.  As  to  when  motion  to  dismiss 
is  properly  granted,  see  McCann  v.  Brown  (1904),  92  App.  Div.  249,  87 
N.  Y..  Supp.  38;  Fisher  Malting  Co.  v.  Brown  (1904),  92  App.  Div.  261, 
87  N.  Y.  Supp.  37. 

Preferences  where  defendant  is  imprisoned.  —  The  provision  of  the 
above  rule,  relating  to  preferences  when  the  defendant  is  imprisoned,  is 
available,  not  merely  to  the  defendant,  who  is  under  arrest,  or  whose  prop- 
erty has  been  attached,  but  also  to  the  plaintiff,  who  is  entitled,  under  the 
rule,  to  make  a  motion  that  the  cause  be  preferred.  Knox  v.  Dubroff  ( 1897), 
17  App.  Div.  290,  45  N.  Y.  Supp.  271.  The  preference  under  this  rule  be- 
cause of  a  defendant  being  in  actual  imprisonment  cannot  be  granted  until 
14  days'  notice  of  trial  has  been  served,  and  the  cause  has  been  placed  upon 
the  general  calendar.  Veinstok  v.  Veinstok  (1901),  63  App.  Div.  16,  71 
N.  Y.  Supp.  195.  A  defendant  who  had  given  bail,  upon  discharge  from 
arrest  cannot  legally  be  said  to  be  imprisoned  under  an  order  of  arrest, 
and  therefore  he  is  not  entitled  to  a  preference  under  the  above  rule.  Boeger 
V.  Hoffman  (1901),  68  App.  Div.  640,  69  N.  Y.  Supp.  268. 

Preference  where  property  is  under  attachment  —  Where  it  appears 
that  an  attachment  has  been  issued  and  property  of  the  defendant  is  held 
thereunder,  the  action  is  entitled  to  preference  under  the  above  rule,  if  a 
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motion  therefor  was  made  in  time.  In  the  county  of  New  York  a  party 
desiring  a  preference  in  such  a  cause  must  serve  the  opposite  party  with  his 
notice  of  trial,  and  notice  that  an  application  wiU  be  made  to  the  court  at 
the  opening  thereof  for  leave  to  move  the  same  as  a  preferred  cause.  Eck- 
hard  v.  Jones  (1900),  46  App.  Div.  662,  61  N.  Y.  Supp.  267. 

Rule  37.  Notice  for  argument  and  of  motions;  order  to  show 
cause,  where  returnable;  effect  of  order  staying  proceed- 
ings when  made  within  ten  dajrs  of  Trial  Term;  irregu- 
larities to  be  stated ;  judgment  by  default  in  divorce  cases 

All  questions  for  argument,  and  all  motions  made  at 
Special  or  Trial  Terms  shall  be  brought  before  the  court 
on  notice,  of  not  less  than  eight  days  [unless  a  shorter 
time],  is  prescribed  by  a  judge  or  court,  under  section  780 
of  the  Code,  by  an  order  to  show  cause,  [except  that 
where  the  attorneys  for  the  respective  parties  reside  or 
have  their  offices  in  the  same  city  or  village,  such  notice 
may  be  a  notice  of  five  days];  if  the  opposite  party  shall 
not  appear  to  oppose,  the  party  making  the  motion  shall 
be  entitled  to  the  order  or  judgment  moved  for,  on  proof 
of  due  service  of  the  notice  or  order  and  papers  required 
to  be  served  by  him,  unless  the  court  shdl  otherwise  di- 
rect. If  the  party  making  the  motion  shall  not  appear, 
the  court  shall  deny  the  motion  on  the  filing  of  the  copy, 
notice  of  motion,  or  order  to  show  cause. 

Such  order  to  show  cause  shall  in  no  case  be  granted 
unless  a  special  and  sufficient  reason  for  requiring  a 
shorter  notice  than  eight  days  shall  be  stated  in  the 
papers  presented,*  nor  unless  in  a  case  where  the  attorneys 
for  the  respective  parties  reside  or  have  their  offices  in 
the  same  city  or  village,  a  special  and  sufficient  reason 
for  requiring  a  shorter  notice  than  five  days  shall  be 
stated  in  the  papers  presented,*  and  the  party  shall,  in 
his  affidavit,  state  the  present  condition  of  the  action, 
and  whether  at  issue,  and,  if  not  yet  tried,  the  time  ap- 
pointed for  holding  the  next  Special  or  Trial  Term  where 
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the  action  is  triable.  [An]  order  [to  show  cause]  shall 
also  (except  in  the  first  judicial  district)  be  retiunable 
only  before  the  judge  who  grants  it,  or  at  a  Special  Term 
appointed  to  be  held  in  the  district  in  which  the  action 
is  triable. 

No  order,  except  in  the  first  judicial  district,  served 
after  the  action  shall  have  been  noticed  for  trial,  if  served 
within  ten  days  of  the  Trial  Term,  shall  have  the  effect 
to  stay  the  proceedings  in  the  action,  imless  made  at  the 
term  where  such  action  is  to  be  tried,  or  by  the  judge 
who  is  appointed  or  is  to  hold  such  Trial  Term,  or  unless 
such  stay  is  contained  in  an  order  to  show  cause  retiun- 
able  on  the  first  day  of  such  term,  in  which  case  it  shall 
not  operate  to  prevent  the  subpoenaing  of  witnesses  or 
placing  the  cause  on  the  calendar. 

When  the  motion  is  for  irregularity,  the  notice  or  order 
shall  specify  the  irregularity  complained  of. 

This  rule,  so  far  as  it  permits  a  judgment  by  default,  or 
by  the  consent  of  the  adverse  party,  shall  not  extend  to 
an  action  for  a  divorce,  or  limited  separation,  or  to  annul 
a  marriage. 

In  the  first  judicial  district,  all  motions  must  be  no- 
ticed to  be  heard  at  and  all  orders  to  show  cause  must  be 
retimiable  at  the  Special  Term  for  hearing  of  litigated 
motions,  except  in  cases  where  the  special  rules  of  the 
first  judicial  district  shall  require  such  motion  to  be  made 
at  some  other  term  of  the  coiuii. 

If  a  notice  of  motion  is  served  ten  days  before  the  re- 
turn day  thereof,  it  may,  immediately  after  the  prayer 
for  relief  and  before  the  signature,  contain  the  follow- 
ing statement:  ''Answering  affidavits  must  be  served  five 
days  before  the  return  day,'*  in  which  case  answering 
affidavits,  in  order  to  be  used  upon  the  motion,  must 
be  so  served.  The  moving  party,  upon  receiving  such 
answering  affidavits,  may  serve  affidavits  in  reply  at 
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least  two  days  before  the  hearing.  Such  replying  affi- 
davits shall  be  limited  strictly  to  matters  in  reply.  Affi- 
davits in  answer  and  reply  cannot  be  read  upon  the  mo- 
tion if  not  so  served,  unless  the  court  in  its  discretion,  for 
good  cause  shown,  may  otherwise  order.  (Last  para- 
graph added  Apr.  1,  1910,  in  effect  Sept.  1,  1910.) 

The  parts  included  within  the  brackets  were  inserted  by  the  convention 
of  justices/  held  October  24,  1899;  the  part  included  between  the  stars 
(*    *)  was  inserted  by  the  convention  held  October  26,  1905. 

Formerly  Rule  39,  1858;  Rule  46,  1871;  Rule  46,  1874;  Rule  37,  1877; 
Rule  38, 1880;  Rule  37, 1884;  Rule  37, 1888;  Rule  37, 1896. 

Notice  of  motion.  —  Where  special  provision  is  not  otherwise  made  by 
law,  or  by  the  General  Rules  of  Practice,  if  notice  of  a  motion,  or  of  any 
other  proceeding  in  an  action,  before  a  court  or  a  judge,  is  necessary,,  it 
must,  if  personally  served,  be  served  at  least  eight  days  before  the  time  ap- 
pointed for  the  hearing;  unless  the  court  or  a  judge  thereof,  or  a  county 
judge  of  the  county  where  the  action  is  triable,  or  in  which  the  attorney 
for  the  applicant  resides,  upon  an  affidavit  showing  grounds  tho^or,  makes 
an  order  to  show  cause  why  the  application  should  not  be  granted;  and, 
in  the  order,  directs  that  service  thereof,  less  than  eight  days  before  it  is 
returnable,  be  sufficient.    Code  Civ.  Pro.,  §  780. 

This  section  applies  to  causes  in  which  notice  is  necessary,  and  for  which 
special  provision  has  not  otherwise  been  made  by  law,  or  by  the  General 
Rules  of  Practice,  but  it  does  not  define  the  cases  in  which  the  necessity 
exists.    Shaw  v.  Coleman  (1887),  54  N.  Y.  Super.  3. 

The  phrase  in  this  section,  making  it  applicable  to  motions,  ''where  pro- 
vision is  not  otherwise  made  by  law,  or  by  the  General  Rules  of  Practice,'' 
refers  only  to  such  special  provisions  as  prescribe  a  shorter  notice  than 
eight  days.  Citizens'  Savings  Bank  v.  Bauer  (1888),  49  Hun,  238, 1  N.  Y. 
Supp.  405. 

Order  to  show  cause  shortening  time  of  notice  does  not  apply  to  the 
inauguration  of  a  new  action  or  proceeding,  as,  for  instance,  the  discharge 
of  an  imprisoned  debtor.  Matter  of  Quick  (1904),  92  App.  Div.  131,  87 
N.  Y.  Supp.  316. 

Application  of  rule.  —  The  provision  of  this  rule,  requiring  moving  papas 
to  specify  the  irregularities  on  which  a  motion  is  based,  has  no  application 
to  a  motion  to  vacate  an  attachment  issued  against  a  foreign  national 
bank  contrary  to  statute.  McBride  v.  Illinois  National  Bank  (1908),  128 
App.  Div.  503,  112  N.  Y.  Supp.  794. 

Where  defects  in  affidavits  go  to  the  sufficiency  thereof  as  evid^ioe, 
they  are  matters  of  substance,  not  mere  irregularities,  and  the  rule  has  no 
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application.  Agnew  v.  Latham  (1907),  54  Misc.  61,  105  N.  Y.  Supp. 
366. 

The  requirement  of  Rule  37  that  irregularities  be  specified  in  a  notice  of 
motion  does  not  apply  to  an  application  of  a  stockholder  of  a  corporation 
to  set  aside  an  election  of  directors.  Matter  of  Keller  (1906),  116  App. 
Div.  58,  101  N.  Y.  Supp.  133. 

Although  section  780  of  the  Code  of  Civil  Procedure  applies  only  to  an 
action,  and  does  not  include  a  special  proceeding,  yet  the  above  rule  in- 
cludes all  motions  and  questions  for  argimient  at  special  or  trial  terms, 
and  includes  special  proceedings;  it  prescribes  the  only  rule  which  exists 
for  bringing  on  a  hearing  in  a  special  proceeding,  of  which  the  court  has  al- 
ready jurisdiction.  Matter  of  Cutting  (1900),  49  App.  Div.  388,  391,  63 
N.  Y.  Supp.  246. 

Neither  the  above  rule  nor  section  780  of  the  Code  defines  the  oases  in 
which  the  necessity  exists  for  serving  a  notice  of  motion.  Matter  of  Sal- 
mon (1901),  34  Misc.  251,  253,  69  N.  Y.  Supp.  215. 

The  above  rule  covers  the  case  of  orders  to  show  cause  returnable  in  less 
than  eight  days.  It  does  not  prevent  orders  to  show  cause  returnable  in 
more  than  eight  days  from  bdng  granted.  Matter  of  Ferris  (1902),  37 
Misc.  606,  76  N.  Y.  Supp.  159. 

Affidavit,  requisites  of.  —  A  motion  to  vacate  an  attachment  should  be 
denied  where  the  affidavit  used  upon  such  motion  does  not  show  the  present 
condition  of  the  action,  whether  at  issue,  and,  if  not  yet  tried,  the  time 
appointed  for  holding  the  next  term  where  the  action  is  triable.  Cole  v. 
Smith  (1903),  84  App.  Div.  500,  82  N.  Y.  Supp.  982. 

Order  to  show  cause,  requisites  of.  —  An  order  to  show  cause  must  fix 
a  return  day  less  than  eight  days  after  the  same  is  made,  pursuant  to  the 
above  rule,  otherwise  such  order  may  be  treated  as  a  nullity.  Vale  v. 
Brooklyn  Crosstown  R.  R.  Co.  (1887),  12  Qv.  Pro.  R.  102. 

An  order  to  show  cause  is  merely  a  written  permission  of  a  judge  that  a 
moving  party  may  give  his  adversary  less  than  eight  days'  notice,  and  the 
refusal  to  grant  such  order  in  no  way  bars  the  right  of  the  applicant  to 
serve  a  regular  eight  days'  notice  of  motion.  Grossman  v.  The  Supreme 
liodge  (1889),  16  Qv.  Pro.  R.  215;  S.  C,  22  N.  Y.  St.  Rep.  522. 

An  order  to  show  cause  is  in  effect  merely  a  short  notice  of  motion,  and 
is  not  to  be  regarded  for  any  purpose  as  indicating  any  opinion  of  the 
court  on  the  merits  of  the  application.  Thompson  v.  Erie  Ry.  Co.  (1871), 
9  Abb.  Pr.  (N.  S.)  233. 

An  order  to  show  cause  takes  the  place  of  a  notice  of  motion,  and  cannot 
be  substituted  for  the  latter,  except  in  the  manner  pointed  out  in  Rule  37 
and  section  780  of  the  Code  of  Civil  Procedure.  Proctor  v.  Soulier  (1894), 
82  Hun,  353, 31  N.  Y.  Supp.  472. 

An  affidavit  for  an  order  to  show  cause,  which  does  not  state  why  a 
shorter  time  than  eight  days  was  required  for  the  hearing  of  the  motion,  or 
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what  was  the  condition  of  the  action,  or  the  next  term  or  circuit  at  which 
it  could  be  heard,  is  not  sufficient.    Id. 

An  order  to  show  cause  takes  the  place  of  a  notice  of  motion,  and  cannot 
be  substituted  therefor,  except  in  the  manner  particulariy  pointed  out  and 
authorized  by  section  780  of  the  Code  and  the  above  rule.  Stryker  v. 
Churchill  (1903),  39  Misc.  678,  80  N.  Y.  Supp.  588. 

A  motion  to  vacate  a  warrant  of  attachment  should  be  denied  where  the 
moving  papers  fail  to  state,  as  required  by  Rule  37  of  the  General  Rules  of 
Practice,  the  present  condition  of  the  action,  and  whether  it  is  at  issue, 
and  if  not  yet  tried  the  time  for  holding  the  next  Trial  Term  where  the 
action  is  triable,  where  this  objection  is  taken  before  the  hearing  of  the 
motion.    Sanger  v.  Connor  (1904),  96  App.  Div.  621,  88  N.  Y.  Supp.  1054. 

Where  the  purpose  of  a  motion  made  by  the  defendants  in  an  action  to 
determine  whether  or  not  the  plaintiff  was  justified  in  returning  the  answer 
served  by  the  d^endant,  and  consequently  whether  the  d^endant  is  in 
default  of  pleading,  the  objection  that  the  moving  papers  do  not  comply 
with  Rule  37  which  provides  "the  party  shall,  in  his  affidavit,  state  the 
present  conditions  of  the  action,  etc.,''  is  unavailing,  as,  in  such  a  case, 
compliance  with  the  rule  would  be  impracticable.  Sweeney  v.  O'Dwyer 
(1904),  45  Misc.  43,  90  N.  Y.  Supp.  806. 

Powers  of  county  Judge  to  grant  orders.  —  A  county  judge  has  no  power 
to  make  an  order  in  a  cause  in  the  Supreme  Court,  on  a  contested  motion 
or  order  to  show  cause.  His  power  is  limited  to  a  class  of  orders  which,  by 
established  practice,  may  be  made  ex  parte,  and  to  cases  in  which  the 
applicant's  right  is  so  clear  that  the  judge  is  willing  to  grant  the  order 
ex  parte.    Parmenter  v.  Roth  (1871),  9  Abb.  Pr.  (N.  S.)  385. 

A  county  judge  cannot  make  an  order  to  show  cause,  which  is  return- 
able in  less  than  eight  days,  at  a  Special  Terra  of  the  Supreme  Court.  An 
order  shortening  the  term  of  service  can  only  be  made  by  the  court  before 
which  the  order  is  returnable,  or  a  judge  thereof.  Larkin  v.  Steele  (1881), 
26  Hun,  254;  Brown  v.  Supervisors  of  Heridmer  (1849),  3  How.  Pr.  (N.  S.) 
241;  Vandeburg  v.  Gaylord  (1879),  7  Week.  Dig.  136. 

Effect  of  service  by  mail.  —  Where  it  is  prescribed  in  this  act,  or  in  the 
General  Rules  of  Practice,  that  a  notice  must  be  given,  or  a  paper  must  be 
served,  within  a  specified  time,  before  an  act  is  to  be  done;  or  that  the  ad- 
verse party  has  a  specified  time,  after  notice  or  service,  within  which  to  do 
an  act;  if  service  is  made  through  the  post  office,  three  days  shall  be 
added  to  the  time  specified,  except  that  service  of  notice  of  trial  may  be 
made,  through  the  post  office,  not  less  than  sixteen  da3rs  before  the  day 
of  trial,  including  the  day  of  service.    Code  Civ.  Pro.  §  798. 

Stay  of  proceedings.  —  Where,  when  a  cause  on  a  Special  Terra  calendar 
is  called  for  trial,  the  defendant's  attorney  calls  to  the  attention  of  the 
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court  an  order  to  show  cause,  providing  that  all  proceedings  in  the  action 
should  be  stayed  until  the  motion  arising  upon  it  should  be  heard  and. 
determined,  and  the  court  directs  that  the  order  be  vacated  as  far  as  the 
stay  is  concerned,  and  signs  an  order  to  that  effect,  and  the  attorney  then 
moves  the  cause  for  trial  and  procures  a  dismissal  of  the  complaint,  he 
should  not  be  adjudged  guilty  of  a  contempt  of  court.  The  direction  of 
the  Special  Term,  vacating  the  order,  was  to  the  effect  that  the  stay  of 
proceedings  was  rendered  wholly  ineffective  by  the  operation  of  Rule  37. 
Oakley  v.  Cokalete  (1897),  16  App.  Div.  65,  44  N.  Y.  Supp.  1070. 

Motions  for  irregularity.  —  A  motion  to  vacate  an  attachment  upon  the 
ground  that  there  was  no  evidence  to  justify  the  court  in  granting  it,  is 
not  within  the  requirement  of  this  rule,  that  the  notice  specify  the  ir- 
regularity, since  the  application  was  not  based  upon  an  irregularity,  but 
upon  the  merits.  Andrews  v.  Schofield  (1898),  27  App.  Div.  90,  50  N.  Y. 
Supp.  132. 

If  an  order  to  show  cause  why  an  order  of  arrest  should  not  be  vacated, 
on  the  ground  of  an  irregularity,  does  not  point  out  the  irregularity,  the 
order  cannot  be  vacated  for  that  reason.  Barker  v.  Cook  (1864),  40  Barb. 
254. 

A  motion  to  set  aside  a  summons  for  irregularity  will  not  be  granted 
unless  the  notice  specifies  the  irregularity.  Perkins  v.  Mead  (1880),  22 
Hun,  476;  Seloon  v.  Forbes,  id.  477. 

The  moving  party  is  deemed  to  have  waived  any  irregularity  not  speci- 
fied.   Mayor,  etc.,  v.  Lyon  (1881),  24  Hun,  280. 

It  b  not  sufficient  if  the  irregularity  is  specified  in  the  moving  affidavits 
only.  It  must  be  stated  in  the  notice  of  motion  or  order  to  show  cause. 
Montrait  v.  Hutchins  (1875),  49  How.  Pr.  105. 

Where  a  party,  by  motion,  seeks  relief  from  a  sale  of  mortgaged  prem- 
ises, made  by  a  referee,  on  the  assumption  that  a  regular  judgment  existed, 
under  which  the  referee  was  duly  appointed,  and  that  he  had  given  the 
requisite  and  usual  notice  of  sale,  and  proceeded  to  offer  the  premises 
thereunder,  and  executed  his  deed  in  pursuance  of  the  sale  so  made  by  him, 
no  question  as  to  technical  or  formal  irregularities,  required  by  the  above 
rule  to  be  specified,  arises,  and  the  rule  does  not  apply.  Kellogg  v.  Howell 
(1872),  62  Barb.  280. 

A  motion  to  vacate  a  judgment,  by  confession,  on  the  ground  that  the 
statement  on  which  the  entry  of  judgment  is  based,  is  insufficient,  is  not  a 
motion  for  irregularity  within  the  above  rule.  Winnebrenner  v.  Edgerton 
(1859),  8  Abb.  Pr.  419. 

The  issuing  of  a  judgment,  in  violation  of  a  stay  of  proceedings,  is  not 
such  an  uregularity.  Jackson  v.  Smith  (1863),  25  How.  Pr.  476;  S.  C, 
16  Abb.  201. 

Nor  is  the  entry  of  a  judgment  against  a  minor.  Peck  v.  Coler  (1880), 
20  Hun,  534. 

Notice  of  motion  to  set  aside  a  judgment  on  the  ground  that  it  was 
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improperly  entered,  refers  sufficiently  to  the  objection  that  the  judgment 
was  entei^  without  authority.  Hicks  v.  Brennan  (1860),  10  Abb.  304; 
Marquat  v.  Mulvy  (1854),  9  How.  Pr.  460;  Lewis  v.  Graham  (1864),  16 
Abb.  126. 

Under  this  rule,  it  is  not  sufficient  to  state  the  alleged  irregularity  in 
the  moving  affidavits  alone.  German- American  Bank  v.  Dorthey  (1899), 
39  App.  Div.  166,  67  N.  Y.  Supp.  172.  See  also  People  v.  Kenney  (1874), 
2  Hun,  346;  Graham  v.  Pinckney  (1869),  7  Robt.  147;  Harder  v.  Harder 
(1858),  26  Barb.  409;  Kloh  v.  New  York  Fertilizer  Co.  (1895),  86  Hun,  266, 
33  N.  Y.  Supp.  343. 

Defects  in  the  affidavits  used  on  an  application  for  an  attachment,  which 
are  not  specified  in  the  notice  of  motion  to  set  aside  the  attachment,  or 
in  an  order  to  show  cause  why  such  attachment  should  not  be  set  aside, 
cannot  be  relied  on  in  support  of  the  motion  for  that  purpose.  Kloh  v. 
New  York  Fertilizer  Co.  (1895),  86  Hun,  266,  33  N.  Y.  Supp.  343.  See  also 
Weehawken  Wharf  Co.  v.  Knickerbocker  Coal  Co.  (1898),  22  Misc.  659, 
49  N.  Y.  Supp.  1001;  revd.  on  other  point,  24  id.  683>  55  N.  Y.  Supp.  982; 
Story  V.  Arthur  (1901),  36  Misc.  244,  71  N.  Y.  Supp.  776. 

Defects  in  a  summons  and  a  copy  of  papers  served  are  irregularities,  and 
must  be  specified  in  the  notice  of  motion.  Skinner  v.  Noyes  (1869),  7 
Robt.  228. 

An  order  will  not  be  reversed  on  appeal,  because  the  ground  was  not 
sufficientiy  pointed  out  in  the  notice  of  motion,  if  it  was  fully  stated  in  the 
moving  affidavits  and  distinctly  sought  to  be  met  by  the  opposing  affidavits 
and  was  actually  discussed  in  the  court  below.  Livermore  v.  Bainbridge 
(1873),  14  Abb.  Pr.  (N.  S.)  227. 

The  determination  of  the  Supreme  Court,  on  a  question  of  vacating  a 
judgment,  for  a  mere  irregularity,  based  on  a  rule  of  practice,  not  a  positive 
statute,  and  where  the  party  complaining  has  not  been  in  any  way  preju- 
diced, is  not  reviewable  in  the  Court  of  Appeals.  Moore  v.  Shaw  (1879), 
77  N.  Y.  512. 

A  failure  to  serve  a  certified  copy  of  an  attachment  when  making  a  levy 
under  a  warrant,  as  required  by  section  649  of  the  Code,  is  a  jurisdictional 
defect  rendering  the  levy  ineffectual.  Such  a  defect  is  not  an  irregularity 
within  the  meaning  of  the  above  rule.  The  irregularities  mentioned  in  such 
rule  relate  to  irregularities  of  practice  in  the  conduct  of  litigation.  Weil 
v.  Gallun  (1902),  76  App.  Div.  439,  78  N.  Y.  Supp.  300.  But  a  recital  in 
a  warrant  of  -attachment  that  the  action  was  for  the  wrongful  detention  of 
personal  property  instead  of  for  a  wrongful  conversion  thereof  as  shown  by 
the  complaint  and  affidavit  upon  which  the  warrant  was  granted,  is  not 
jurisdictional  but  an  irregularity  which  is  not  available  upon  the  motion  to 
vacate  the  warrant,  unless  it  is  specified  in  the  notice  of  motion  as  required 
in  the  above  rule.  Railings  v.  MacDonald  (1902),  76  App.  Div.  112,  78 
N.  Y.  Supp.  1040. 

Where  a  defect  goes  to  the  sufficiency  of  an  affidavit  it  is  a  matter  of 
substance  and  relates  to  the  merits,  and  consequently  it  was  not  necessary 
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to  specify  it  under  Rule  37,  which  by  its  terms  relates  only  to  irregularities. 
Young  V.  American  Bank,  No.  2  (1904),  44  Misc.  308,  89  N.  Y.  Supp.  915. 

Where  motions  to  be  made.  —  In  the  first  judicial  district,  the  Special 
Rules  of  Practice,  as  contained  in  Rules  1-14,  post,  prescribe  where  mo- 
tions shall  be  made. 

See  also  Code  Qv.  Pro.,  §§  769,  770,  771. 

Section  770  provides:  "In  the  first  judicial  district,  a  motion,  which 
elsewhere  must  be  made  in  court,  may  be  made  to  a  judge  out  of  court, 
except  for  a  new  trial  on  the  merits." 

Under  this  section,  a  judge  out  of  court  may,  in  the  first  judicial  dis- 
trict, grant  an  order  of  arrest.  Boudcault  v.  Boucicault  (1880),  21  Hun, 
431;  Lachenmeyer  v.  Lachenmeyer  (1882),  26  id.  542.  And  may  confirm 
a  referee's  report.  Robertson  v.  Robertson  (1882),  9  Daly,  44.  But  a 
judge  at  chambers,  in  the  city  of  New  York,  has  no  jurisdiction  to  issue  a 
writ  of  mandamus.   People  ex  rel.  v.  Donovan  (1892),  135  N.  Y.  76. 

Code  of  Civil  Procedure,  section  769,  provides  that  "a  motion,  on  notice, 
in  an  action  in  the  Supreme  Court,  must  be  made  within  the  judicial  dis- 
trict in  which  the  action  is  triable,  or  in  a  county  adjoining  that  in  which 
it  is  triable,  except  that  it  cannot  be  made  in  the  first  judicial  district,  if 
the  action  is  triable  elsewhere." 

At  the  time  of  the  oonunencement  of  an  action  in  the  county  of  New 
York,  another  action,  between  the  same  parties,  was  pending  in  Kings 
county.  While  a  motion  for  a  temporary  injunction  was  pending,  in  the 
former  action,  a  motion  was  made  to  consolidate  the  two  actions  and  di- 
rect a  trial  thereof  in  Kings  county,  which  motion  was  heard  in  Kings 
county  and  granted.  It  was  held  that  the  justice  in  Kings  county  had  no 
power  to  grant  the  order,  as  it  was  in  violation  of  Code,  section  769.  Du- 
pignac  v.  Van  Buskiri^  (1887),  44  Hun,  45. 

The  section  only  includes  such  motions  as  are  made  during  the  pendency 
of,  or  which  relate  to  the  suit,  and  does  not  affect  or  control  motions  made 
in  other  proceedings  succeeding  its  final  termination  by  judgment.  Phil- 
lips V.  Wheeler  (1876),  67  N.  Y.  104;  Curtis  v.  Greene  (1883),  28  Hun,  294. 

Counsel  may  agree  to  have  a  motion  heard  at  any  Special  Term  in  any 
county.  Rice  v.  Ehle  (1874),  46  How.  Pr.  153;  S.  C,  65  Barb.  185;  Matter 
of  Wadley  a882),  29  Hun,  12. 

In  the  first  district,  an  application,  on  notice  to  vacate  a  warrant  of 
attachment  on  the  papers  on  which  it  is  issued,  may  be  heard  at  the  Special 
Term  of  the  Supreme  Court,  for  the  transaction  of  ex  parte  business.  Sturz 
V.  Fischer  (1895),  15  Misc.  410,  36  N.  Y.  Supp.  893.  As  also  a  motion  to 
vacate  an  order  for  the  examination  of  a  party  before  trial.  Byrnes  v. 
Ladew  (1895),  15  Misc.  413,  36  N.  Y.  Supp.  1048. 

Where  an  order  was  presented  to  a  judge,  while  holding  (Chambers  and 
Special  Term,  for  non-enumerated  motions,  which  should  have  been  made 
by  a  judge,  it  was  held  that,  notwithstanding  the  facts  that  the  order  had 
a  Special  Term  <;aption,  and  used  the  word  *' court''  in  the  body  thereof, 
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it  would  be  presumed  to  have  been  made  by  the  judge  as  a  judge,  and  not 
as  the  embodiment  of  the  court  held  by  him.  Lowerre  v.  Owens  (1897), 
14  App.  Div.  216,  43  N.  Y.  Supp.  467. 

Where,  while  two  actions  brought  by  the  same  plaintiff  against  the  same 
defendant  are  pending  in  the  Supreme  Court  in  the  county  of  New  York, 
the  defendant,  upon  an  ex  parte  application,  obtains  at  the  Canastota 
Special  Term  an  order  staying  all  proceedings  in  one  action  until  the  de- 
termination of  the  other,  the  plaintiff  is  entitled  to  have  such  ex  parte 
order  vacated,  as  imder  Rule  37  of  the  General  Rules  of  Practice  such  order 
could  only  be  made  on  notice,  and  under  section  769  of  the  Ckxie  of  Civil 
Procedure,  it  could  only  be  made  at  the  New  Yoric  Special  Term.  Dela- 
hunty  V.  Canfield  (1905),  106  App.  Div.  386,  94  N.  Y.  Supp.  815. 

Rule  38.   Enumerated  motioiis;  non-enuinerated  motions, 
what  are;  when  contested  motions  not  heard  at  Trial  Term 

Enumerated  motions  are  motions  arising  on  special 
verdict,  issues  of  law,  cases,  exceptions,  appeals  from 
judgments  sustaining  or  overruling  demurrers,  appeals 
from  judgment  or  order  granting  or  refusing  a  new  trial 
in  an  inferior  court,  appeals  by  virtue  of  sections  1346 
and  1349  of  the  Code,  agreed  cases  submitted  imder 
section  1279  of  the  Code,  and  appeals  from  final  orders 
and  decrees  of  Surrogates'  Courts,  and  matters  provided 
for  by  sections  2085-2099  and  2138  of  the  Code. 

Non-enumerated  motions  include  all  other  questions 
submitted  to  the  court,  and  shall  be  heard  at  Special 
Term  except  when  otherwise  directed  by  law. 

Contested  motions  shall  not  be  noticed  or  brought  to  a 
hearing  at  any  Special  Term  held  at  the  same  time  and 
place  with  a  Trial  Term,  except  in  actions  upon  the  cal- 
endar for  trial  at  such  term,  and  in  which  the  hearing  of 
the  motion  is  necessary  to  the  disposal  of  the  cause  un- 
less otherwise  ordered  by  the  justice  holding  the  court; 
and  except,  also,  that  in  counties  in  which  no  Special 
Term  distinct  from  a  Trial  Term  is  appointed  to  be  held, 
motions  in  actions  triable  in  any  such  county  may  be 
noticed  and  brought  on  at  the  time  of  holding  the  Trial 
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and  Special  Tenn  in  the  county  in  which  such  actions  are 
triable. 

Formerly  Rule  40,  1858;  Rule  47,  1871;  Rule  47,  1874;  Rule  38,  1877; 
Rule  38,  1880;  Rule  38,  1884;  Rule  38,  1888. 

What  it  a  motion.  —  An  application  for  an  order  is  a  motion.  Code  Civ. 
Pro.,  §  768. 

Motions  are  either  enumerated  or  non-enumerated,  as  prescribed  in  the 
above  rule. 

Enumerated  motions.  —  An  appeal  from  an  order  appointing  an  admin- 
istrator is  an  enumerated  motion.  Brockway  v.  Jewett  (1854),  16  Barb. 
590.  So  is  an  appeal  from  an  order  sustaining  a  demurrer.  Resmolds  v. 
Freeman  (1852),  4  Sandf.  702.  And  also  an  appeal  from  an  order  of  the 
County  Court,  granting  a  new  trial  on  the  judge's  minutes.  Harper  v. 
Allyn  (1868),  3  Abb.  Pr.  (N.  S.)  186.  So  is  a  motion  for  a  new  trial  on  the 
ground  of  newly-discovered  evidence.  Warner  v.  Western  Trans.  Co. 
(1868),  5  Robt.  490;  Seeley  v.  Crittenden  (1852),  10  Barb.  303.  And  a 
motion  for  a  new  trial  on  a  case  or  bill  of  exceptions.  Ellsworth  v.  Gooding 
(1853),  8  How.  Pr.  1;  Mechanics'  Banking  Assn.  v.  Kiersted  (1855),  4 
Duer,  639;  S.  C,  10  How.  Pr.  400. 

So  are  also  a  motion  for  a  judgment  on  a  referee's  r^wrt.  Anon3rmous^ 
(1837),  7  Cow.  470.  A  motion  to  set  aside  the  report  of  a  referee  on  the 
merits.  Remsen  v.  Isaacs  (1813),  1  Caines,  22;  Clinton  v.  Elmendorf  (1808), 
3  Johns.  143;  Foden  v.  Sharp  (1809),  4  id.  183.  A  motion  to  confirm  a 
referee's  report,  on  a  reference,  pursuant  to  an  interlocutory  decree.  Empire 
BUg.,  etc.,  Assn.  v.  Stevens  (1876),  8  Hun,  515. 

A  motion  for  the  confirmation  of  the  report  of  a  referee,  appointed  under 
an  interlocutory  judgment,  to  state  an  account,  and  for  final  judgment, 
is  an  enumerated  motion,  and  is  properly  denied  where  it  appears  that  the 
motion  was  noticed  for  the  second  day  of  the  Special  Term,  and  that  the 
moving  parties  failed  to  serve  on  their  opponents  any  part  of  the  testimony 
taken  before  the  referee,  or  of  the  exhibits  which  the  referee  filed  with  his 
report.   Rogers  v.  Pearsall  (1897),  21  App.  Div.  389,  47  N.  Y.  Supp.  551. 

If  on  an  appeal  from  a  final  order  in  mandamus  there  is  a  case  and  ex- 
ceptions bringing  up  both  questions  of  law  and  practice  the  appeal  is 
an  enumerated  motion.  But  where  the  record  presents  merely  questions 
of  law,  and  there  is  no  case  and  exceptions  on  appeal  from  an  order  deny- 
ing a  motion  to  set  aside  the  verdict,  the  motion  is  non-enumerated.  Peo- 
ple ex  rel.  Connolly  v.  Bd.  of  Edu.  (1906),  113  App.  Div.  315,  99  N.  Y. 
Supp.  1. 

Non-enumerated  motions.  —  A  motion  for  judgment  on  the  pleadings, 
on  the  ground  that  no  issue  of  fact  is  raised,  is  a  non-enumerated  motion. 
People  V.  Northern  R.  R.  Co.  (1870),  42  N.  Y.  217.    So  also  is  a  motion  to 
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bring  on  a  certiorari  to  review.  People  v.  Nichols  (1880),  68  How.  Pr.  200. 
And  a  motion  to  set  aside  a  referee's  report  for  irregularities.  Foden  y. 
Sharp  (1809),  4  Johns.  183. 

Hearing  of  contested  motions.  —  See  Code  Civ.  Pro.,  §§  769-774.  See 
note  to  preceding  rule. 

An  order  to  show  cause,  in  proceedings  instituted  under  sectioa27  of  the 
General  Corporation  Law,  relating  to  proceeding  to  review  the  election  of 
corporate  officers,  may  be  granted  by  a  justice  to  the  Supreme  Court  out  of 
court.  Such  an  order  may  be  made  returnable  at  a  Special  Term,  held 
with  a  Trial  Term.  The  proceeding  is  not  a  contested  motion,  within  the 
above  rule.    Matter  of  Argus  Co.  (1893),  138  N.  Y.  557. 

The  rule  applies  to  those  incidental  applications  which  are  made  during 
the  progress  of  an  action  or  special  proceedings,  not  to  an  implication 
which  is  the  foundation  of  a  statutory  remedy.  The  rule  simply  prescribes 
a  rule  of  conduct  for  the  guidance  of  attorneys.  It  does  not  exclude  a  judge 
at  Special  Term,  who  is  engaged  at  the  same  time  in  holding  a  Circuit,  from 
entertaining  a  motion  noticed  for  such  term,  if  in  his  judgment  the  cir- 
cumstances and  the  rights  and  interests  involved  render  it  proper  to  do 
80.     Id. 

EiUtertainlng  a  motion  and  granting  an  order  at  a  Special  Term,  held  in 
connection  with  a  Circuit,  is  a  matter  resting  in  the  discretion  of  the  court. 
Skinner  v.  Hannan  (1894),  81  Hun,  376,  30  N.  Y.  Supp.  987. 

Rule  39.  Calendar  of  Appellate  Division;  notes  of  issue  for 
Appellate  Division;  preferred  cases;  judgment  by  default 

At  the  first  term  of  the  Appellate  Division  of  the  Su- 
preme Court  in  each  department,  and  at  such  other 
times  as  the  court  shall  from  time  to  time  direct,  the  clerk 
shall  make  up  a  calendar  which  shall  consist  of  cases 
pending  and  imdisposed  of  as  follows: 

Notes  of  issue  for  the  Appellate  Division  shall  be  filed 
eight  days  before  the  commencement  of  the  court  at 
which  the  cause  may  be  noticed.  The  clerk  shall  pre- 
pare a  calendar  for  the  Appellate  Division,  and,  except 
in  the  first  department,  cause  the  same  to  be  printed  for 
each  of  the  justices  holding  the  court.  Appeals  shall  be 
placed  on  the  calendar,  according  to  the  date  of  the  serv- 
ice of  the  notice  of  appeal;  and  all  subsequent  enumerated 
appeals  in  the  same  cause  shall  be  put  on  the  calendar  as 
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of  the  date  of  the  first  appeal;  and  other  cases  as  of  the 
time  when  the  question  to  be  reviewed  arose.  Appeals 
in  non-enumerated  motions  shall  also  be  placed  upon  a 
separate  calendar.  Cases  entitled  to  preference  shall  be 
placed  separately  on  the  calendar. 

The  Appellate  Division  of  each  department  shall  adopt 
rules  r^^ulating  the  hearing  of  causes  and  of  calendar 
practice  in  such  department  not  inconsistent  with  the 
Code  of  Civil  Procedure. 

Judgment  of  reversal  by  default  will  not  be  allowed. 
Where  the  cause  is  called  in  its  order  on  the  calendar,  if 
the  appellant  fails  to  appear  and  furnish  the  court  with 
the  papers  required,  and  argue  or  submit  his  cause, 
judgment  of  aflSrmance  by  default  will  be  ordered  on 
motion  of  the  respondent.  If  the  appellant  only  appears 
he  may  either  argue  or  submit  the  case.  If  neither  party 
appears,  the  case  will  be  passed  and  placed  at  the  foot 
of  the  calendar.  When  any  cause  shall  be  twice  passed, 
the  clerk  shall  enter  an  order  of  course  dismissing  the 
appeal  or  the  proceedings^  or  denying  the  motion  for  a 
new  trial  —  but  the  court  may,  upon  motion,  vacate  the 
order  and  restore  the  cause. 

Formerly  Rule  41,  1868;  Rule  48,  1871;  Rule  48,  1874;  Rule  39,  1877; 
Rule  39, 1880;  Rule  39, 1884;  Rule  39, 1888;  Rule  39, 1896. 

A  contested  motion  must  be  heard  at  a  regular  Special  Term.  Mayor  v. 
Affel  (1871),  2  Sweeney,  729.  ' 

It  cannot  be  heard  at  a  Special  Term  adjourned  to  the  judges,  imless  the 
parties  consent.    Matter  of  Wadley  (1883),  29  Hun,  12. 

When,  in  a  proceeding  for  the  substitution  of  an  attorney,  in  two  pend- 
ing suits,  the  judge  at  Special  Term,  after  hearing  the  motion,  refers  the 
matter  to  a  referee  to  take  proof  and  report  on  the  sum  due  to  the  at- 
torney sought  to  be  removed,  and  directs  the  application  to  stand  over  for 
further  consideration,  until  the  referee  shall  make  his  report,  it  is  improper 
practice  to  notice  the  motion  for  confirmation  of  such  report  for  a  Trial 
Term  at  which  the  same  judge  who  held  the  Special  Term,  is  then  sitting. 
Hinman  v.  Devlin  (1889),  40  App.  Div.  344,  57  N.  Y.  Supp.  1053. 

Preference  of  certain  actions  by  the  people.  —  A  trial,  motion,  appeal, 
or  bearing,  in  an  action  by  the  people  to  recover  money,  funds,  credits,  or 
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other  property  held  or  owned  by  the  state,  or  held  or  owned,  officially  or 
otherwise,  for,  or  in  behalf  of,  a  public  or  governmental  interest,  by  a 
municipal  or  other  public  corporation,  or  by  a  board,  officer,  custodian, 
agency  or  agent  of  Uie  state,  or  of  a  city,  county,  town,  village,  or  other 
division,  subdivision,  department,  or  portion  of  the  state,  which  the  de- 
fendant has,  without  right,  obtained,  received,  converted,  or  disposed  of; 
or  to  recover  damages,  or  other  compensation,  for  so  obtaining,  receiving, 
paying,  converting,  or  disposing  of  the  same;  or  the  aiding  or  abetting 
thereof;  is  entitled,  on  the  application  of  the  attorney-general,  to  a  prefer- 
ence over  any  other  business,  at  a  term  or  sitting  of  any  court  of  the  state, 
irrespective  of  its  place  upon  the  calendar.    Code  Civ.  Pro.,  §  789. 

Preferences,  generally  among  civil  actions.  —  Civil  causes  are  entitled 
to  preference  among  themselves,  in  the  trial  or  hearing  thereof,  in  the  fol- 
lowing order,  next  adter  the  causes  specified  in  the  last  section  but  one: 

1.  An  action  or  special  proceeding  brought  by  or  against  the  people  of 
the  state,  or  brought  by  the  people  of  the  state  on  the  relation  of  a  party, 
or  brought  by  or  against  any  state  officer  or  board  of  state  officers  as  such; 
where  the  attorney  of  the  said  people,  state  officer  or  board  of  state  officers 
or  attorney  for  the  plaintiffs  in  such  action  or  special  proceeding  has  given 
notice,  at  the  time  of  service  of  notice  of  trial  or  argimient,  of  a  particular 
day  in  the  term  at  which  he  will  move  it.  If  the  action  or  special  proceed- 
ing is  not  moved  by  said  attorney  for  trial  or  argument  on  that  day,  or  as 
soon  thereafter  in  the  same  term  as  the  court  can  hear  it,  the  other  party 
may  then  move  the  trial  or  argument;  otherwise  it  shall  not  be  moved  out 
of  its  order  at  that  term,  except  by  the  special  order  of  the  court.  [Amended 
by  L.  1906,  ch.  51,  in  effect  Sept.  1,  1906.] 

2.  An  action  or  special  proceeding  in  which  the  city  of  New  York,  or.  a 
board  of  officers,  exercising  powers  conferred  by  a  statute  for  the  protection 
of  public  health  or  public  or  private  property,  or  for  the  prevention  or 
punishment  of  violations  of  a  statute  relating  to  either  of  those  subjects, 
or  the  commissioners  of  pilots  in  the  city  of  New  York,  are  parties;  where 
a  notice,  similar  to  the  notice  prescribed  in  the  last  subdivision,  has  been 
served  by  their  attorney,  at  the  time  of  service  of  the  notice  of  trial  or  ar- 
gument. The  provisions  of  the  last  subdivision,  relating  to  moving  the 
trial  or  argument,  apply  to  a  cause  within  this  subdivision. 

3.  In  the  Court  of  Appeals  or  the  Supreme  Court,  an  appeal  taken  by 
either  party,  in  an  action  or  special  proceeding,  other  than  as  specified 
in  subdivision  first  of  this  section,  where  the  people  of  the  state,  or  a  board 
of  state  officers,  are  sole  parties,  or  a  state  officer  is  a  sole  party  plaintiff 
or  defendant. 

3a.  In  the  Court  of  Appeals  or  the  Supreme  Court,  an  appeal  taken  by 
either  party  in  an  action  or  special  proceeding  from  a  judgment  or  order 
declaring  a  legislative  enactment  unconstitutional,  is  entitled  on  motion 
of  the  appellant,  to  a  preference  over  any  business  irrespective  of  its  place 
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upon  the  calendar,  except  as  to  preferences  provided  for  in  sections  seven 
hundred  eighty-nine,  seven  hundred  ninety  and  the  preceding  subdivisions 
of  this  section. 

4.  In  the  Court  of  Appeals,  an  action,  a  party  to  which  has  died,  pending 
the  action,  where  the  pendency  of  the  action  prevents  a  final  settlement  of 
the  estate  of  the  deceased  party. 

5.  In  any  court,  an  action  or  special  proceeding  in  which  an  executor  or 
an  administrator,  or  testamentary  trustee,  or  an  infant  or  a  trustee  of  a 
fund  for  the  support  and  maintenance  of  an  infant,  or  a  receiver  appointed 
by  the  court,  or  by  the  comptroller  of  the  ciurency  of  the  United  States, 
or  a  trustee  in  bankruptcy,  or  a  general  assignee  for  the  benefit  of  creditors, 
or  the  committee  of  a  lunatic  or  an  idiot,  or  a  creditor  of  a  deceased  in- 
solvent debtor  suing  for  the  benefit  of  himself  and  other  creditors  interested 
in  the  estate  or  property  of  such  deceased  debtor  where  a  right  of  action  is 
given  by  express  provision  of  law,  is  the  sole  plaintiff  or  sole  defendant; 
an  action  or  special  proceeding  for  the  construction  of,  or  an  adjudication 
upon  or  to  determine  the  validity  of  the  probate  of  a  will,  in  which  the 
administrator,  with  the  will  annexed,  or  the  executor  of  the  will  is  joined, 
as  plaintiff  or  defendant,  with  one  or  more  other  parties,  and  an  appeal 
from  the  judgments  or  decision  in  any  of  the  foregoing  actions  or  proceed- 
ings, and  in  the  Court  of  Appeals  or  the  Supreme  Court,  an  appeal  from 
the  decree  or  decision  of  a  Surrogate's  Court,  determining  a  will  to  be  valid 
and  admitting  it  to  probate,  or  determining  an  instrument  offered  for  pro- 
bate as  a  will  to  be  invalid  or  not  entitled  to  probate  as  such,  or  granting 
general  letters  of  administration  or  directing  the  distribution  of  a  fund  or 
payment  of  money  by  an  executor  or  an  administrator  in  pursuance  of  an 
order  or  decree  made  on  an  intermediate,  final  or  judicial  accounting  or 
otherwise  by  an  administrator  or  an  executor.  [Amended  by  L.  1906, 
ch.  6,  in  effect  Sept.  1,  1906.] 

6.  An  action  for  dower,  where  the  plaintiff  makes  proof  by  affidavit,  to 
the  satisfaction  of  the  court,  or  a  judge  thereof,  that  she  has  no  sufficient 
means  of  support,  aside  from  the  estate  in  controversy;  an  action  for  the 
partition  of  real  property. 

7.  An  action  against  a  corporation  or  joint-stock  association,  issuing 
bank  notes  or  any  kind  of  paper  credits  to  circulate  as  money,  or  by  or 
against  a  receiver  of  such  corporation  or  association.  An  action  in  which 
a  county  or  town  is  sole  plaintiff  or  defendant. 

8.  An  action  against  a  corporation  founded  upon  a  note,  or  other  evi- 
dence of  debt  for  the  absolute  pajrment  of  money.  An  action  upon  an  un- 
dertaking given  upon  an  appeal  to  the  Court  of  Appeals,  or  to  stay  the 
execution  on  an  appeal  to  the  Court  of  Appeals. 

9.  An  action  against  a  sheriff,  in  his  official  capacity,  or  an  action  by  a 
sheriff  or  late  sheriff,  to  recover  for  a  breach  of  the  obligation  of  a  bond  or 
bondsr  or  an  instrument  or  instruments  of  indemnity,  or  an  undertaking 
or  undertakings  given  to  him  in  his  official  capacity. 
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10.  A  cause  entitled  to  preference,  by  the  General  Rules  of  Practice,  or  by 
the  special  order  of  the  court  in  the  particular  case. 

11.  In  any  court  an  action  for  libel  or  slander. 

12.  In  the  Court  of  Appeals  all  appeals  from  judgments  of  affirmance 
rendered  by  the  Appellate  Division  of  the  Supreme  Court  in  cases  enu- 
merated in  subdivision  two  of  section  one  hundred  and  ninety-one  of  this 
act,  where  the  decision  of  the  Appellate  Division  has  been  unanimous  and 
an  appeal  has  been  taken  or  allowed  as  in  said  subdivision  of  said  section 
provided. 

13.  An  action  for  absolute  divorce  in  which  an  order  has  been  made  grant- 
ing temporary  alimony. 

Where  an  issue  of  law  and  an  issue  of  fact,  or  two  or  more  other  ques- 
tions of  different  natures,  come  before  the  same  term  of  the  court  for  trial 
or  hearing  the  preference  given  by  this  section  affects  only  the  order,  in 
which  the  issues  or  questions  of  the  same  nature  are  to  be  disposed  of. 
Code  Civ.  Pro.,  §  791,  as  amended  by  L.  1900,  ch.  144;  sub.  13,  was 
added  by  L.  1902,  ch.  367. 

The  right  of  preference  is  a  right  given  by  statute,  and  no  court  can,  by 
rule,  or  otherwise,  limit  or  abridge  it.  McArthur  v.  Commercial  Fire  Ins. 
Co.  (1884),  67  How.  Pr.  510. 

Preference  may  be  granted  by  trial  judge  where  the  plaintiff  by  reason 
of  extreme  SLg/s  is  not  likely  to  live  until  the  cause  can  be  reached  in  its 
regular  order.  Hickman  v.  Schimper  (1907),  121  App.  Div.  257, 105  N.  Y. 
Supp.  236. 

An  action  or  special  proceeding  brought  against  the  police  commissioner 
of  the  city  of  New  York  is  entitled  to  a  preference.  National  Athletic 
Club  V.  Bingham  (1909),  63  Misc.  62,  115  N.  Y.  Supp.  1103. 

In  the  first  department  a  plaintiff  is  not  entitled  to  a  preference  upon  the 
mere  ground  that  defendant  is  an  executor.  He  must  show  special  facts 
and  circumstances  which  warrant  the  court  in  the  exercise  of  its  discretion 
to  grant  a  preference.  Gregan  v.  Union  Trust  Co.  (1907),  120  App.  Div. 
382,  105  N.  Y.  Supp.  243. 

Waiver  of  right  to  a  preference  may  result  by  the  failure  of  the  plaintiff 
to  serve  notice  of  applications  for  such  preference  with  his  notice  of  trial. 
Koener  v.  Kelley  (1907),  56  Misc.  605,  107  N.  Y.  Supp.  538. 

A  right  to  a  preference  is  lost  unless  the  claim  be  asserted  when  the  cause 
is  first  noticed  for  trial;  it  is  not  revived  by  the  service  of  an  amended  com- 
plaint. Gregan  v.  Union  Trust  Co.  (1907),  120  App.  Div.  382,  105  N.  Y. 
Supp.  243. 

In  the  county  of  Queens,  the  failure  to  move  for  a  preference,  at  the  be- 
ginning of  the  term  for  which  notice  of  trial  is  served  is  a  waiver  of  the  right. 
Reinstein  v.  Erie  Railroad  Co.  (1910),  66  Misc.  229,  122  N.  Y.  Supp.  998. 

.  Actions  against  corporations.  —  In  an  action  against  a  corporation  upon 
a  promissory  note,  the  plaintiff  is  entitled  to  a  prefenfnce  under  subdivi- 
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sion  8,  without  serving  an  order  therefor  with  or  before  the  notioe  of  trial 
or  argument,  if  the  right  to  a  preference  appears  on  the  face  of  the  plead- 
ings. Eastern  National  Bank  v.  Brunswick  Chemical  Works  (1887),  18 
Abb.  N.  C.  473. 

An  action  on  a  policy  of  life  insurance  is  not  an  evidence  of  debt  for  an 
absolute  payment  of  money,  within  the  provisions  of  such  subdivision. 
New  York  Life  Ins.  Co.  v.  Universal  Life  Ins.  Co.  (1882),  88  N.  Y.  424. 

A  lease  for  a  term  of  years,  at  a  yearly  rent,  is  not  an  obligation  for  an 
absolute  pajrment  of  money  within  such  subdivision.  Philadelphia  S.  S. 
Co.  V.  Lorillard  (1878),  54  How.  Pr.  508. 

Construction  of  a  will.  —  An  action  for  an  accounting  and  partition  is 
not  within  subdivision  5  of  section  791  of  the  Code,  because  the  construc- 
tion is  essentially  involved  therein.  To  bring  an  action  within  this  sub- 
division, it  must  be  expressly  brought  for  a  construction  of,  or  an  adjudica- 
tion upon,  a  will.    Peyser  v.  Wendt  (1881),  84  N.  Y.  682. 

The  right  to  a  preference  upon  the  calendar,  given  by  subdivision  5, 
when  a  person,  in  one  of  the  capacities  mentioned,  therein,  is  the  sole  plain- 
tiff or  defendant,  does  not  extend  to  a  case  where  the  same  person  is  joined 
as  a  party  in  his  individual  capacity,  as  well  as  in  the  prescribed  capacity. 
Haux  V.  Dry  Dock  Savings  Institution  (1896),  150  N.  Y.  581. 

Preference  in  mandamus  or  prohibition.  —  Where  a  writ  of  mandamus 
or  of  prohibition  has  been  issued,  from  the  Appellate  Division  of  the  Su- 
preme Court,  to  a  Special  Term,  or  a  judge  of  the  same  court,  the  cause  may, 
in  the  discretion  of  the  court,  or,  where  an  appeal  is  taken  therein  to  the 
Court  of  Appeals,  in  the  discretion  of  that  court,  be  preferred  over  any  of 
the  causes  specified  in  the  last  section.    Code  Civ.  Pro.,  §  792. 

Proceedings  to  obtain  preference.  —  Where  the  right  to  a  preference 
depends  upon  facts  which  do  not  appear  in  the  pleadings  or  other  papers 
upon  which  the  cause  is  to  be  tried  or  heard,  the  party  desiring  a  preference 
must  procure  an  order  therefor  from  the  court,  or  a  judge  thereof,  upon 
notice  to  the  adverse  party.  A  copy  of  the  order  must  be  served  with  or 
before  the  notice  of  trial  or  argimient.  Such  an  order  is  not  appealable, 
but  it  may  be  vacated  by  the  judge  or  judges  holding  the  term  at  which  the 
preferred  cause  is  noticed  for  trial  or  hearing  or  by  such  other  justice,  or 
at  such  other  term  of  court,  or  at  such  other  time  as  shall  be  prescribed  by 
the  general  or  special  rules  of  practice.  But  a  preliminary  order  is  not  req- 
uisite in  a  case  embraced  within  subdivision  first  or  second  of  the  last 
section  but  one,  and  the  order  in  a  case  embraced  within  subdivision  six 
thereof  may  be  made  ex  parte,  and  is  conclusive.  Where  no  order  is  re- 
quired, a  claim  for  preference,  specif3dng  the  provision  of  law  under  which 
the  claim  is  made,  may  be  inserted  in  the  note  of  issue  to  be  filed  with  the 
clerk,  and  it  shall  then  be  the  duty  of  such  clerk  to  place  such  cause  in  its 
proper  place  among  the  preferred  causes  at  the  head  of  the  calendar;  ex- 
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cept  that  in  the  counties  of  New  York,  Kings,  Queens  and  Erie,  and  the 
seventh  judicial  district,  no  action  or  special  proceeding  shall  be  placed  as 
a  preferred  cause  upon  the  calendar  of  any  Circuit  Court  or  Trial  Term  or 
Special  Term  of  any  court  as  herein  provided,  but  the  party  desiring  a 
preference  of  any  cause  shall  serve  upon  the  opposite  party,  with  his  notice 
of  trial,  a  notice  that  an  application  will  be  made  to  the  court  at  the  open- 
ing thereo!,  or  to  such  justice  or  other  term  of  court  or  at  such  other  time 
as  shall  be  prescribed  by  the  general  or  special  rules  of  practice,  for  leave  to 
move  the  same  as  a  preferred  cause,  and  if  the  right  to  a  preference  depends 
upon  facts  which  do  not  appear  in  the  pleadings  or  other  papers  upon  which 
thcKsase  is  to  be  tried,  the  notice  must  be  accompanied  by  an  affidavit  show- 
ing such  facts.  In  said  counties  of  New  York,  Kings,  Queens  and  Erie, 
and  in  the  seventh  judicial  district,  the  application  for  a  preference  shall  be 
made  at  the  opening  of  the  court,  or  to  such  justice  or  other  term  of  court, 
or  at  such  other  time  as  shall  be  prescribed  by  the  general  or  special  rules 
of  practice,  and  if  it  shall  appear  that  the  cause  is  entitled  to  a  preference 
and  is  intended  to  be  moved  for  trial  at  or  for  the  term  for  which  the  ap- 
plication is  made,  the  court  or  justice  must  designate  a  day  certain,  during 
that  term,  on  which  day  the  said  cause  shall  then  be  heard;  if  there  be  two 
or  more  causes  so  designated  for  trial  for  the  same  day,  the  said  causes 
shall  be  heard  in  the  order  of  their  date  of  issue.  Code  Civ.  Pro.,  §  793, 
as  amended  by  L.  1900,  ch.  172,  and  L.  1904,  ch.  173. 

Notice  of  motion  for  a  preference  may  be  served  at  any  time  within  which 
the  cause  may  be  noticed  for  trial.  Thompson  v.  Post  &  McCord  (1908), 
125  App.  Div.  397,  109  N.  Y.  Supp.  724. 

A  party  is  not  entitled  to  a  preference  unless  notice  that  an  application 
for  such  preference  will  be  made  is  given  with  his  notice  of  trial.  Cohen 
V.  Thomas  (1909),  63  Misc.  378,  116  N.  Y.  Supp.  726. 

In  the  county  of  Queens,  motions  for  a  preference  must  be  made  at  the 
beginning  of  the  term  for  which  notice  of  trial  is  served.  Reinstein  v. 
Erie  Raibxjad  Co.  (1910),  66  Misc.  229,  122  N.  Y.  Supp.  998. 

Attorneys  cannot  give  their  cases  preference  in  defiance  of  the  require- 
ments of  law.  Leonard  v.  Favor  (1898),  31  App.  Div.  137, 52  N.  Y.  Supp.  772. 

It  is  no  excuse  for  a  failure  to  procure  the  order  required  by  the  section, 
that  there  was  no  term  of  the  court  at  which  the  motion  for  an  order  could 
be  made.  It  was  held  that  in  the  Court  of  Appeals,  the  motion  could  have 
been  noticed  for  the  residence  of  the  judge,  or  his  office,  if  he  has  one,  or 
for  any  place  which  the  judge,  upon  the  application  of  the  moving  party, 
might  name  as  the  place  where  he  would  hear  the  motion.  Bank  of  Attica 
V.  Metropolitan  Nat.  Bank  (1883),  91  N.  Y.  239. 

An  order  granting  a  preference  is  not  conclusive  upon  the  trial  judge. 
The  above  section  provides  that  the  order  may  be  vacated  by  the  trial 
judge.    Dart  v.  Solomon  (1887),  6  N.  Y.  St.  Rep.  911. 

Where  an  order  is  required  by  the  above  section,  it  must  be  obtained 
and  served  either  with  or  before  the  notice  of  trial  or  of  argument.    Where 
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it  is  not  obtained  until  after  service  of  notice  of  trial  or  argument,  it  is 
unavailable.    Robertson  v.  Schellhaas  (1882),  62  How.  Pr.  489. 

A  preference  of  an  action  cannot  be  granted  on  motion  of  a  party  who 
did  not  serve  notice  of  trial.  Ritchie  v.  Seaboard  Nat.  Bank  (1895),  12 
Misc.  146,  32  N.  Y.  Supp.  1073. 

Where  the  plaintiff  seeks  a  preference  on  the  calendar,  upon  the  statu- 
tory ground  that  the  sole  defendant  is  the  committee  of  a  lunatic,  strict 
practice  must  be  followed,  and  an  application  for  a  preference  will  be 
made  at  the  opening  of  court,  and  must  be  served  with  the  notice  of  trial. 
Haidie  v.  Knickerbocker  Trust  Co.  (1898),  23  Misc.  503, 52  N.  Y.Supp.  616. 

A  cause  need  not  be  placed  on  the  calendar,  by  the  filing  of  a  note  of 
issue  before  a  notice  of  trial,  and  a  notice  of  motion  for  a  preference  can 
be  served,  although  the  motion  cannot  be  granted  until  the  cause  is  on 
the  calendar.  Warden  v.  Post  Steamboat  Co.  (1899),  39  App.  Div.  643, 
67  N.  Y.  Supp.  332. 

Where  the  plaintiff  has  lost  his  right  to  a  preference  by  failing  to  de- 
mand, when  he  has  noticed  his  case  for  trial,  he  cannot,  by  amending  his 
complaint  in  a  manner  which  does  not  change  the  cause  of  action,  regain 
thte  lost  privilege.  Zeigler  v.  Trenkmann  (1899),  26  Misc.  432,  67  N.  Y. 
Supp.  576. 

A  motion  to  place  a  cause  upon  the  preferred  calendar,  in  the  county 
of  New  Yoik,  must  be  made  at  the  conmiencement  of  the  term  for  which 
the  notice  of  trial  is  served,  and  a  failure  to  make  the  motion  at  that  time 
operates  as  a  waiver  of  the  statutory  right  to  a  preference,  and  a  subse- 
quent notice  of  trial  for  another  term  is  futile,  either  to  avoid  the  effect  of 
ite  waiver  or  to  support  a  new  application  to  obtain  the  preference  as  matter 
of  right.    Marks  v.  Murphy  (1898),  27  App.  Div.  100,  60  N.  Y.  Supp.  136. 

After  opening  default.  —  After  a  default,  taken  by  respondent  on  an 
appeal,  has  been  opened,  on  condition  that  the  case  be  restored  to  the  cal- 
endar and  argued  at  that  term,  if  the  appellant  neglects  to  comply  with 
the  condition,  it  is  proper  for  the  respondent  to  procure  the  case  to  be 
restored  to  the  calendar,  and  a  second  default  taken  by  him,  when  the  case 
is  regularly  called,  is  not  irregular,  although  the  appellant  had  no  notice 
that  the  cause  was  on  the  calendar  the  second  time.  Luft  v.  Graham 
(1873),  13  Abb.  (N.  S.)  176. 

Rule  40.  Enumerated  motions;  what  papers  to  be  fumishedi 
and  by  whom;  points  to  contain  a  statement  of  facts 

*  The  papers  to  be  furnished  on  [enumerated]  motions 

^  The  first  paragraph  of  Rule  40  of  1896,  providing  that  ''Except  in  the 
Appellate  Division  of  the  Supreme  Court,  enumerated  motions  shall  be  no- 
ticed for  the  first  day  of  the  term  by  either  party  on  a  notice  of  eight 
days/'  was  omitted  by  the  convention  of  justices,  held  October  24,  1899. 
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at  Special  Term  shall  be  a  copy  of  the  pleadings,  when 
the  question  arises  on  the  pleadings,  or  any  part  thereof, 
a  copy  of  the  special  verdict,  return  or  other  papers  on 
which  the  question  arises.  The  party  whose  duty  it  is 
to  furnish  the  papers  shall  serve  a  copy  on  the  opposite 
party,  except  upon  the  trial  of  issues  of  law,  at  least 
[five]  days  before  the  time  for  which  the  matter  may  be 
noticed  for  argument.  If  the  party  whose  duty  it  is  to 
furnish  the  papers  shall  neglect  to  do  so,  the  opposite 
party  shall  be  entitled  to  move,  on  affidavit  and  on  four 
days'  notice  of  motion  that  the  cause  be  struck  from  the 
calendar  (whichever  party  may  have  noticed  it  for  ar- 
gument), and  that  judgment  be  rendered  in  his  favor. 

The  papers  shall  be  furnished  by  the  plaintiff  when  the 
question  arises  on  special  verdict,  and  by  the  party  de- 
murring on  the  trial  of  issues  of  law,  and  in  all  other 
cases  by  the  party  making  the  motion.  Each  party  shall 
prefix  to  his  points  a  concise  statement  of  the  facts  of  the 
case,  with  reference  to  the  foUos;  and  if  such  statement  is 
not  furnished,  no  discussion  of  the  facts  by  the  party 
omitting  such  statement  will  be  permitted. 

The  words  in  brackets  are  new. 

Formerly  Rule  42,  1858;  Rule  49,  1871;  Rule  49,  1874;  Rule  40,  1877; 
Rule  40,  1880;  Rule  40,  1884;  Rule  40,  1888;  Rule  40,  1896. 

Service  of  papers.  —  On  a  motion  for  the  confirmation  of  a  referee's 
report,  the  moving  parties  failed  to  serve  on  their  opponents  any  part  of 
the  testimony  taken  before  the  referee,  or  of  the  exhibits  which  the  referee 
filed  with  his  report.  It  was  held  that  the  motion  was  properly  denied. 
Such  failure  of  the  moving  parties  is  not  excused  by  the  fact  that  their 
opponents  have  already  procured  the  stenographer's  minutes  at  their  own 
expense,  as  it  is  necessary,  for  convenience  of  reference,  that  both  the 
papers  presented  to  the  court  and  those  served,  should  be  folioed  in  the 
same  way.  Rogers  v.  Pearsall  (1897),  21  App.  Div.  389,  47  N.  Y.  Supp. 
551. 

This  rule  does  not  require  the  party  demurring  to  serve  on  the  opposite 
party  any  copy  of  the  pleadings  or  other  papers,  when  the  question  to  be 
decided  arises  on  demurrer.    Gallt  v.  Fmch  (1863),  24  How.  Pr.  193. 
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The  requirement  that  the  statement  of  facts  should  be  with  reference  to 
the  folios  of  the  case  should  be  complied  with.  Droste  v.  Met.  Hotel 
Supply  Co.  (1902),  69  App.  Div.  611,  74  N.  Y.  Supp.  613. 

Rule  41.  Papers  to  be  furnished,  on  appeal,  by  appellant; 
printed  copies  of  case  and  points;  appeals  from  non- 
enumerated  motions 

In  all  cases  to  be  heard  in  the  Appellate  Division,  ex- 
cept appeals  from  non-enumerated  motions,  the  papers 
shall  be  furnished  by  the  appellant  or  the  moving  party, 
and  in  cases  agreed  upon,  imder  section  1279  of  the  Code, 
by  the  plaintifif. 

The  party  whose  duty  it  is  to  furnish  the  papers  shall 
cause  a  printed  copy  of  the  requisite  papers  to  be  filed  in 
the  office  of  the  clerk  of  the  Appellate  Division  within 
twenty  days  after  an  appeal  has  been  taken,  or  the  order 
made  for  the  hearing  of  a  cause  therein,  or  the  agreed  case 
filed  in  the  clerk's  office,  pursuant  to  section  1279  of  the 
Code;  but  if  it  shall  be  necessary  to  make  a  case  or  case 
and  exceptions  after  the  appeal  has  been  taken  or  the 
order  made  for  the  hearing  in  the  Appellate  Division,  the 
printed  papers,  including  the  case  as  settled  and  signed 
by  the  judge  before  whom  the  case  was  tried,  shall  be 
filed  within  twenty  days  after  the  settlement  of  the  case; 
and  the  party  whose  duty  it  is  to  furnish  the  papers  shall 
serve  within  said  twenty  days  upon  his  adversary  three 
printed  copies  of  such  papers. 

Such  papers  shall  consist  of  a  notice  of  appeal,  if  an 
appeal  has  been  taken;  a  copy  of  the  judgment-roll,  or 
the  decree  in  the  court  below,  and  the  papers  upon  which 
it  was  entered;  if  no  judgment  was  entered,  the  pleadings, 
minutes  of  trial,  and  the  order  sending  the  case  to  the 
Appellate  Division,  or  the  order  appealed  from,  or  the 
papers  required  by  section  1280  of  the  Code  of  Civil 
Procedure.    To  these  papers  shall  be  attached  the  case 
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or  case  and  exceptions  if  it  is  to  be  used  in  the  Appellate 
Division.  All  the  foregoing  papers  shall  be  certified  by 
the  proper  clerk,  or  be  stipulated  by  the  parties  to  be 
true  copies  of  the  original.  There  shall  be  prefixed  to 
these  papers  a  statement  showing  the  time  of  the  begin- 
ning of  the  action  or  special  proceeding,  and  of  the  serv- 
ice of  the  respective  pleadings;  the  names  of  the  original 
parties  in  full;  and  any  change  in  the  parties,  if  such  has 
taken  place.  There  shall  be  added  to  them  the  opinion 
of  the  coiui;  below,  or  an  affidavit  that  no  opinion  was 
given,  or,  if  given,  that  a  copy  could  not  be  procured. 
The  foregoing  papers  shall  constitute  the  record  in  the 
Appellate  Division.  If  the  papers  shall  not  be  filed  and 
served  as  herein  provided  by  the  party  whose  duty  it  is 
to  do  so,  his  opponent  may  move  the  court  on  three  days' 
notice,  on  any  motion  day,  for  an  order  dismissing  the 
appeal,  or  for  a  judgment  in  his  favor,  as  the  case  may 
be. 

The  papers  in  all  appeals  from  non-enumerated  mo- 
tions shall  consist  of  printed  copies  of  the  papers  which 
were  used  in  the  court  below,  and  are  specified  in  the 
order,  certified  by  the  proper  clerk,  or  stipulated  by  the 
parties  to  be  true  copies  of  the  original,  and  of  the  whole 
thereof.  [There  shall  be  added  to  them  the  opinion  of  the 
coiuii  below,  or  an  affidavit  that  no  opinion  was  given, 
or,  if  given,  that  a  copy  could  not  be  procm^.] 

They  shall  be  filed  with  the  clerk  within  fifteen  days 
after  the  appeal  is  taken  and  at  the  same  time  the  appel- 
lant shall  serve  upon  his  adversary  three  printed  copies 
thereof. 

If  the  appellant  fails  to  file  and  serve  the  papers  as 
aforesaid,  the  respondent  may  move,  on  any  motion  day, 
upon  three  days'  notice,  to  dismiss  the  appeal. 

If  the  judge  from  whose  order  the  appeal  is  taken  orders 
that  it  shall  not  be  necessary  to  insert  in  the  printed  pa- 
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pers  upon  which  the  appeal  is  to  be  taken  such  exhibits 
or  other  voluminous  documents  as  are  not  necessary  for 
a  consideration  of  the  questions  raised  by  the  appeal,  the 
clerk  shall  then  certify  that  the  printed  papers  are  true 
copies  of  the  originals  and  of  the  whole  thereof  specified 
in  the  order  except  those  omitted  by  order  of  the  court. 
(As  amended  Apr.  1,  1910,  in  effect  Sept.  1,  1910.) 

The  sentence  included  in  brackets  was  inserted  by  the  convention  of  jus- 
tices, held  October  24,  1899. 

Formerly  Rule  43,  1858;  Rule  50,  1871;  Rule  50,  1874;  Rule  41,  1877; 
Rule  41,  1880;  Rule  41,  1884;  Rule  41,  1888;  Rule  41,  1896. 

Proceedings  on  appeal  gOTemed  by  Rules  of  Practice.  —  Section  1361 
of  the  Code  of  Civil  Procedure  provides  as  follows: 

"This  title  does  not  confer  the  right  to  appeal  from  an  order,  in  a  case, 
where  it  is  specially  prescribed  by  law,  that  the  order  cannot  be  reviewed. 
The  proceedings  upon  an  appeal,  taken  as  prescribed  in  this  title,  are  gov- 
erned by  the  provisions  of  this  act,  and  of  the  general  rules  of  practice, 
relating  to  an  appeal  in  an  action,  except  as  otherwise  specially  prescribed 
by  law." 

Submission  of  controversy.  —  Section  1279  relates  to  the  submission  of 
a  controversy  upon  an  agreed  state  of  facts.  The  case  must  be  accom- 
panied by  an  affidavit  that  the  controversy  is  real,  the  submission  made  in 
good  faith,  and  for  the  purpose  of  determining  rights  of  parties.  The  sub- 
mission must  be  acknowledged  or  proved  and  certified  in  like  manner  as  a 
deed  to  be  recorded  in  the  county  where  filed. 

Plaintiff  must  prepare  and  serve  papers  where  exceptions  are  first  heard 
at  General  Term,  and  if  he  fails  to  do  so,  judgment  will  be  ordered  for 
defendant.    Staacke  v.  Preble  (1887),  43  Hun,  441. 

The  time  within  which  to  serve  printed  papers  on  appeal  does  not  begin 
to  run  until  the  settlement  and  filing  of  the  case  and  exceptions.  Thomp- 
son V.  Metropolitan  Life  Ins.  Co.  (1907),  118  App.  Div.  918,  103  N.  Y. 
Supp.  1143. 

Papers  required  on  appeal.  —  Section  1353  of  the  Code  of  Civil  Pro- 
cedure, after  providing  upon  what  papers  an  appeal  will  be  heard,  prac- 
tically as  stated  in  this  rule,  further  provides:  "Unless  the  Appellate 
Division  shall  in  a  special  case  otherwise  direct,  before  an  appeal  shall  be 
placed  upon  the  calendar,  the  appellant  shall  file  with  the  clerk  of  the 
Appellate  Division  the  case  and  exceptions  or  the  other  papers,  upon 
which  the  appeal  shall  be  heard,  printed  as  required  by  the  Rules  of  Prac- 


Digitized  by 


Google 


190  The  General  Rules  of  Practice 

Papers  on  enumerated  motions;  on  appeal  —  Rule  41 

tioe;  in  case  the  appeal  is  from  a  judgment  the  printed  case  and  excep- 
tions must  be  ordered  filed  by  the  justice  or  referee  before  whom  the  case 
was  tried." 

This  section  applies  to  all  appeals  founded  upon  a  case  prepared  and 
settled  notwithstanding  that  the  last  clause  of  the  section  refers  strictly 
to  appeals  from  judgments  only.  Odendall  v.  Haebler  (1904),  91  App. 
Div.  372,  86  N.  Y.  Supp.  599. 

All  papers  upon  which  the  order  appealed  from  was  based,  should  be  pre- 
sented to  General  Term.  Eldredge  v.  String  (1875),  39  N.  Y.  Super.  295; 
Smith  V.  Chapman  (1867),  33  How.  Pr.  308. 

On  appeal  to  Appellate  Division,  from  an  order  denying  motion  to  va- 
cate a  judgment,  the  record  must  contain  all  the  papers  used  in  the  lower 
court,  and  such  papers  must  be  referred  to  in  the  order  disposing  of  the 
motion;  otherwise  an  appeal  from  the  order  will  not  be  entertained.  Whip- 
ple V.  Ripeon  (1898),  29  App.  Div.  70,  51  N.  Y.  Supp.  635. 

Where  the  record  on  appeal  contains  no  finding  assigned  by  the  judge,  the 
case  cannot  be  considered  by  the  court,  and  must  be  stricken  from  the 
calendar.    Gamble  v.  Queens  Co.  W.  Co.  (1889),  20  N.  Y.  St.  Rep.  917. 

Upon  an  appeal  from  the  County  Court  the  record  is  incomplete  unless 
it  contains  a  copy  of  the  judgment-roll  in  the  County  Court,  together  with 
a  return  made  by  the  Municipal  Court  to  the  County  Court  of  the  pro- 
ceedings had  in  the  Municipal  Court,  together  with  its  judgment.  Sher- 
lock V.  Sherlock  (1901),  64  App.  Div.  624,  72  N.  Y.  Supp.  1128. 

The  opinion  of  the  court  below  must  be  printed  and  argument  may  be 
jx)8tponed  to  allow  it  to  be  presented.  Warren  v.  Warren  (1862),  22  How. 
Pr.  142. 

By  the  amendment  to  the  above  rule  the  opinion  of  the  court  below  is 
made  in  express  terms  a  part  of  the  record,  and  must  appear  in  the  appeal 
book  or  its  absence  be  accounted  for  by  affidavit.  Bryant  v.  Allen  (1900), 
54  App.  Div.  500,  504,  67  N.  Y.  Supp.  89. 

The  question  as  to  whether  or  not  the  record  filed  with  the  Appellate 
Division  contains  the  proper  papers  is  one  which  must  be  determined  by 
the  Appellate  Division  and  not  by  the  Sp)ecial  Term.  If  the  papers  served 
are  those  not  required  by  this  rule  the  respondent  can  move  to  dismiss  the 
appeal.  Tedford  v.  lichtenstein  (1908),  129  App.  Div.  35,  113  N.  Y. 
Supp.  358. 

On  an  appeal,  by  defendant,  from  a  judgment  rendered  upon  trial  of  the 
issues  of  fact,  if  the  appeal  book  does  not  show  that  any  decision  in  writing 
of  the  issues  of  law  raised  by  the  demurrer  has  been  filed,  the  judgment 
against  defendant  is  final.  McNulty  v.  Urban  (Brooklyn  City  Ct.,  1892), 
1  Misc.  422,  21  N.  Y.  Supp.  247. 

Appeal  papers  must  be  certified  pursuant  to  section  1353  of  the  Code,  or 
the  appeal  will  not  be  considered.  Lewisohn  v.  Neiderwissen  (1886),  40 
Hun,  545;  Stanton  v.  S.  C.  C.  M.  B.  A.  (1894),  8  Misc.  366,  29  N.  Y.  Supp. 
390;  Guyon  v.  Rooney  (1889),  17  Civ.  Pro.  R.  172.  Nor  will  an  appeal 
from  an  order  be  heard  where  the  appeal  book  does  not  contain  a  certifi- 
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oate  that  the  notice  of  appeal  and  papers  contained  therein  are  copies  of 
those  presented  to  the  court  below.  Stanton  v.  Catholic  Mut.  Ben.  Assn. 
(1894),  8  Misc.  366,  29  N.  Y.  Supp.  390. 

Unless  a  case  is  certified,  or  a  stipulation  has  been  entered  into  by  the 
parties  that  the  papers  presented  are  copies  of  the  judgment-roll  and  case, 
the  appeal  should  be  stricken  from  the  calendar.  Crawford  v.  Price 
(1892),  51  N.  Y.  St.  Rep.  927. 

A  stipulation  of  the  attorneys  that  the  petition  and  other  papers  and 
records  used  on  appeal  are  copies  of  the  originals  on  file  in  the  proper 
clerk's  office  may  be  used  in  place  of  the  usual  certificate  of  the  clerk  re- 
quired for  authenticating  the  copies  of  the  original  papers.  Matter  of 
Loper  (1900),  32  Misc.  534,  67  N.  Y.  Supp.  329. 

There  can  be  no  review  of  a  ruling  denying  a  direction  of  a  verdict,  un- 
less there  is  a  certificate  showing  that  the  case  contains  all  the  evidence. 
Rosenstein  v.  Fox  (1894),  9  Misc.  449,  30  N.  Y.  Supp.  258. 

Where  there  is  neither  a  certificate  of  the  clerk  or  a  stipulation  of  at- 
torneys to  show  that  the  case  and  exceptions  were  settled  by  the  judge  or 
r^eree,  the  case  should  be  sent  back  for  settlement  and  certification. 
Bonneford  v.  De  Russey  (1893),  73  Hun,  377,  26  N.  Y.  Supp.  193. 

If  an  order  of  the  Surrogate's  Court  does  not  specify  the  papers  upon 
which  the  order  was  made,  an  appeal  therefrom  will  be  dismissed.  Matter 
of  CJowdey  (1905),  101  App.  Div.  275,  91  N.  Y.  Supp.  662. 

It  is  the  duty  of  the  defendant-appellant  to  furnish  the  court  on  appeal 
with  a  copy  of  the  judgment-roll  including  the  pleadings,  and  having  fidled 
to  do  so,  and  not  having  denied  the  statements  of  respondent's  counsel  as 
to  the  answer,  it  will  be  assiuned  that  respondent  has  correctly  stated  con- 
tents of  the  answer.  Perkins  v.  Storrs  (1906),  114  App.  Div.  322,  99  N.  Y. 
Supp.  851. 

One  appealing  from  a  judgment  entered  upon  an  award  of  arbitrators 
must  file  a  case  and  exceptions  showing  the  proceedings  before  the  arbi- 
trators, if  he  desire  to  question  the  propriety  of  the  award.  Matter  of 
Gitt  (1910),  138  App.  Div.  147. 

Exceptions  to  the  rulings  of  the  court  in  relation  to  summing  up  should 
be  placed  in  the  case  on  appeal,  but  not  objections  to  the  statements  of 
counsel.  Brauer  v.  New  York  City  Interborough  Ry.  Co.  (1909),  129  App. 
Div.  384,  113  N.  Y.  Supp.  705. 

On  the  settlement  of  a  case  on  appeal  the  trial  court  should  see  that  it 
contains  substantially  all  that  transpired  at  the  trial.  Maroney  v.  Cole 
(1907),  56  Misc.  454,  107  N.  Y.  Supp.  214. 

Arguments  of  counsel  over  the  admissibility  of  evidence  have  no  place 
in  a  case  on  appeal,  when  everything  necessary  to  show  the  objection  and 
the  grounds  thereof  appears.  Davidson  v.  New  York  City  Ry.  Co.  (1907), 
122  App.  Div.  11,  106  N.  Y.  Supp.  1044. 

A  lis  pendens  should  be  included  in  the  case  on  appeal  although  the 
original  instrument  was  not  offered  in  evidence  on  the  trial.  Miller  v. 
Norcroes  (1907),  122  App.  Div.  793,  107  N.  Y.  Supp.'  854. 
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In  all  cases  where  opinions  have  been  written  by  the  court  below  they 
shall  appear  in  the  appeal  book  or  their  absence  therefrom  be  accounted 
for  by  affidavit.    Israel  v.  Ury  (1907),  52  Misc.  525, 102  N.  Y.  Supp.  871. 

Upon  an  appeal  from  a  judgment  of  conviction  in  bastardy  proceedings 
in  a  court  of  special  sessions,  the  return  need  not  include  an  indorsement 
showing  that  the  defendant  had  given  an  undertaking  to  comply  with  the 
order  of  filiation.  People  ex  rel.  Thomann  v.  Culkin  (1908),  60  Misc.  414, 
113  N.  Y.  Supp.  581. 

Papers,  how  and  when  printed  —  Only  to  be  dispensed  with  by  an  order 
of  court  —  As  the  printing  of  the  papers  on  appeal  is  not  for  the  con- 
venience of  coimsel  or  parties,  but  the  court  only,  it  is  not  to  be  dispensed 
with  except  upon  its  order.    Wheeler  v.  Falconer  (1869),  7  Robt.  45. 

The  Special  Term  is  not  authorized  by  any  provision  of  the  Code  or  rules, 
to  dispense  with  the  printing  on  appeal,  of  any  papers  submitted  upon  a 
motion  heard  by  it,  which  have  been  filed  and  are  recited  in  the  order  ap- 
pealed from;  such  power  can  only  be  exercised  on  the  theory  that  some  of 
the  papers  so  submitted,  filed,  and  recited  were  either  never  actually  used 
or  else  were  not  considered  by  the  court  in  deciding  the  motion.  Even  then 
such  power  should  only  be  exercised  where  there  is  no  reasonable  ground 
for  a  difference  of  opinion  as  to  the  materiality  of  such  papers.  Man- 
hattan Ry.  Co.  V.  Taber  (1894),  7  Misc.  347,  27  N.  Y.  Supp.  860. 

A  motion  to  dispense  with  printing  case  on  appeal,  and  to  allow  argu- 
ment on  stenographer's  minutes  in  an  action  for  divorce,  denied,  though 
it  appeared  parties  were  living  together,  and  a  reconciliation  might  thus 
be  effected.    Wanzer  v.  Wanzer  (1889),  25  N.  Y.  St.  Rep.  763. 

Papers  on  appeal  from  an  order  of  the  County  Court,  granting  a  new 
trial  on  judge's  minutes,  must  be  printed,  and  such  appeal  placed  on  the 
calendar  and  heard  as  an  enumerated  motion.  Harper  v.  Allyn  (1878), 
3  Abb.  (N.  S.)  186. 

Only  such  papers  as  are  printed  wUl  be  considered  as  being  before  the 
court.    Wheeler  v.  Falconer  (1869),  7  Robt.  45. 

Two  independent  cases  cannot  be  incorporated  in  one  appeal  book.  The 
record  on  each  appeal  should  be  separately  printed  so  that  independent 
judgment-rolls  may  be  made  up  containing  only  the  papers  applicable  to 
each  case.  G.  &  W.  Ry.  Co.  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  (1897),  24 
App.  Div.  335,  48  N.  Y.  Supp.  842. 

The  expense  of  printing  papers  on  appeal  to  General  Term  is  a  necessary 
disbursement;  a  party  is  confined  to  this  mode  of  compensation,  and  can- 
not charge  by  the  folio  for  printed  copies  of  the  case  and  points.  Brockway 
V.  Jewet|;  (1854),  16  Barb.  590. 

But  a  party  cannot  tax  as  a  disbursement  the  cost  of  printing  any  papers 
not  required  to  be  printed  by  the  rules  of  the  court.  Veeder  v.  Mudgett 
(1882),  27  Hun,  519. 

As  to  when  the  expense  of  printing  a  case  in  a  criminal  cause  will  be 
charged  upon  the  county,  see  People  v.  Jones  (1885),  34  Hun,  620. 
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An  error  in  a  printed  case  will  be  disregarded,  unless  it  is  corrected  by 
an  application  to  the  court  at  Special  Term,  before  the  case  is  brought  on 
for  argument.    Hickey  v.  Draper  (1874),  2  Hun,  523;  aflfd.  60  N.  Y.  88. 

If  the  printed  case  as  filed  does  not  correspond  to  the  case  as  settled,  it 
should  be  ordered  from  the  files.   Tyng  v.  Marsh  (1878),  42  N.  Y.  Super.  235. 

If  the  printed  papers  are  not  identical  with  those  used  in  the  court  below, 
it  is  not  proper  to  strike  out  an  affidavit  which  differs  from  that  on  which 
the  order  was  granted.  The  remedy  is  to  correct  the  printed  case  as  filed 
and  served.   People  v.  CJollis  (1806),  8  App.  Div.  618. 

A  case  improperly  prepared  should  be  dismissed  or  sent  back  for  reset- 
tlement.   Ryan  v.  Wayle  (1876),  4  Hun,  804. 

Any  irregularities  in  a  case  must  be  corrected  upon  motion  before  the 
appeal  is  reached.  Frost  v.  Smith  (1863),.  7  Bosw.  108;  Oeters  v.  Groupe 
(1863),  15  Abb.  263.    Also  see  Warren  v.  Eddy  (1862),  13  Abb.  28. 

The  General  Term  will  not  permit  amendment  of  appeal  book  after  aigu- 
ment  and  decision,  on  the  groimd  that  correction  of  a  mistake  would  show 
a  point  decided  against  appellant  had  been  waived,  when  it  appears  the 
point  was  argued  and  the  applicant  supposed  it  not  well  taken.  People 
V.  Board  of  Apportionment  (1874),  1  Hun,  123. 

The  coiut  has  no  power  to  shorten  the  time  in  which  appellant  may  file 
and  serve  copies  of  case  on  appeal.    Ford  v.  Lyons  (1886),  40  Hun,  557. 

Upon  a  referee's  sale  under  judgment  in  partition,  a  question  respecting 
u  lien  was  referred,  and  the  referee's  report  confirmed  at  Special  Term,  and 
an  appeal  taken.  Upon  the  hearing  at  General  Term,  both  parties  stood 
upon  the  report  and  did  not  question  the  findings  of  fact.  Held,  no  objec- 
tion to  order  of  General  Term  that  the  testimony  which  was  made  part 
of  the  papers  at  Special  Term  was  not  before  it;  neither  the  provisions  of 
the  Code  or  rule  are  to  be  so  literally  construed  as  to  require  the  presenta- 
tion of  unnecessary  and  superfluous  papers.  Weseman  v.  Wingrove  (1881), 
85  N.  Y.  353. 

Where  there  are  appeals  from  two  orders  in  same  proceeding,  the  papers 
used  on  each  motion  should  be  separated.  If  an  opinion  was  filed  by  court 
bebw,  it  should  be  inserted  in  the  papers  on  appeal.  Matter  of  Swesey 
(1883),  64  How.  Pr.  331. 

Where  reference  is  made  in  an  answer  to  the  original  folios  of  a  com- 
plaint, the  appeal  book  should  be  printed  in  such  a  manner  as  to  render 
the  pleadings  intelligible.    Crosley  v.  Cobb  (1886),  22  Week.  Dig.  570. 

When  a  record  on  appeal  is  presented  to  the  clerk  of  the  Appellate  Divi- 
sion, it  is  his  duty  to  see  whether  the  papers  have  been  printed  in  the 
order  required  by  Rule  41  of  the  General  Rules  of  Practice,  vis. :  the  notice 
of  appeal,  the  judgment-roll  and  the  case  or  case  and  exceptions;  if  they 
have  not  been  printed  in  this  order  he  is  not  obliged  to  receive  and  file  the 
record.    Brady  v.  Powers  (1905),  105  App.  Div.  476,  94  N.  Y.  Supp.  259. 

Dismissal  of  appeals  for  failure  to  print  papers.  —  An  appeal  will  be 
dismissed  where  the  proper  papers  are  not  submitted.    Sun  Mut.  Ins.  Co. 
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V.  Dwight  (1842),  1  Hill,  50.  So  held  where  papers  did  not  show  whether 
appeal  was  from  judg^nent  on  demurrer  or  from  order  striking  out  de- 
murrer as  frivolous.    Id. 

But  the  absence  from  an  appeal  book  of  certain  papers  used  by  re- 
spondent on  the  motion  is  no  ground  for  dismissal  where  such  papers  were 
not  filed  by  respondent.  Roeskam  v.  Curtis  (1897),  15  App.  Div.  195, 
44  N.  Y.  Supp.  732. 

The  dismissal  of  an  appeal  for  neglect  to  serve  printed  case  is  not  an 
exclusive  remedy.  The  General  Term  may  affirm  by  default,  in  which 
event  the  Speciid  Term  will  not  interfere.  Brown  v.  Neiss  (1874),  15  Abb. 
(N.  S.)  345. 

When  on  appeal  no  case  is  made  or  served  when  case  is  called,  the  ap- 
pellant being  in  default,  the  respondent  is  not  bound  to  move  to  dismiss 
the  appeal  or  strike  it  from  the  calendar,  but  may  take  judgment  of  affirm- 
ance. Oeters  v.  Groupe  (1863),  15  Abb.  263;  Frost  v.  Smith  (1863),  7 
Bosw.  108;  Seeley  v.  Chittenden  (1850),  4  How.  265.  See,  however,  Warren 
V.  Eddy  (1862),  13  Abb.  28,  32  Barb.  664. 

An  appellant  having  neglected  to  print  and  serve  his  papers,  a  third 
person,  who  had  been  allowed  to  appear  and  protect  his  interest  in  the 
judgment  appealed  from,  moved,  imder  Rule  40,  to  strike  the  caj9e  from  the 
calendar,  and  for  judgment  of  affirmance.  Motion  was  granted  with  $10 
costs,  unless  appellant  served  case  in  thirty  days.  A  judgment  of  affirm- 
ance was  entered  upon  his  failure  to  do  so,  including  $20  for  costs  before, 
and  $40  costs  of  argument.   Sprague  v.  Richards  (1883),  30  Him,  246. 

Under  Rule  41,  the  General  Term  of  City  Court  of  New  York  may  dismiss 
an  appeal  from  a  judgment  of  a  Trial  Term  of  said  court,  for  failure  to 
serve  papers  on  appeal  with  reasonable  diligence.  Sayer  v.  Kirchofif  (1893), 
3  Misc.  245,  22  N.  Y.  Supp.  773. 

An  appeal  will  not  be  dismissed  when  the  printed  papers  contain  the 
judgment-roll  and  exceptions,  although  no  case  is  made.  Palmer  v.  Ran- 
kin (1879),  56  How.  354.  Nor  will  a  motion  to  dismiss  be  granted  on  the 
ground  that  no  case  has  been  made  and  filed  if  the  appellant  is  otherwise 
entitled  to  be  heard.  Goldschmidt  v.  Goldschmidt  (1882),  47  N.  Y.  Super. 
184. 

In  a  non-enimierated  motion  a  motion  to  dismiss  an  appeal  is  authorised 
only  on  the  failure  of  appellant  to  serve  printed  copies  of  the  papers  as 
required  by  the  rule.  It  is  not  sufficient  that  the  case  has  not  been  filed. 
Davidge  v.  Coe  (1890),  30  N.  Y.  St.  Rep.  792. 

In  the  Superior  Court,  if  appellant  fails  to  serve  his  case  or  have  it  set- 
tled and  filed  in  time  required  by  the  rules,  respondent  should  apply  on 
notice  to  Special  Term  to  have  the  case  declared  abandoned.  Carraher  v. 
Carraher  (1871),  42  How.  Pr.  458,  33  N.  Y.  Super.  502.  See  Vandenbergh 
V.  Matthews  (1900),  52  App.  Div.  617,  65  N.  Y.  Supp.  365. 

Where  there  is  a  default  in  the  service  of  a  case  on  appeal,  or  in  the  fil- 
ing of  a  case,  as  settled  by  the  trial  judge  or  referee,  an  application  to  open 
that  default  should  be  made  at  the  Special  Term,  and  where  the  default 
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consists  of  a  failure  to  file  the  printed  copies  of  the  papers  on  which  the 
appeal  is  to  be  heard  in  this  court,  or  to  serve  copies  thereof  upon  the 
opposite  party,  the  default  is  in  this  court.  Hansen  v.  Walsh  (1907),  117 
App.  Div.  39, 101  N.  Y.  Supp.  1061. 

Under  this  rule  the  Appellate  Division  has  declared  that,  upon  a  motion 
made  in  that  court  to  dismiss  an  appeal  for  failure  to  serve  a  case,  and  it 
appearing  that  the  appellant  is  in  default  in  that  respect,  such  motion 
will  be  granted  and  that  no  extension  of  time  to  file  and  serve  the  case 
will  be  given  in  that  court,  and  that  such  extension,  if  desired,  must  be 
applied  for  and  obtained  in  the  lower  court.  McCarthy  v.  Met.  St.  R.  Co. 
(1906),  48  Misc.  633, 96  N.  Y.  Supp.  139. 

There  is  technically  no  default  under  this  rule  where  the  case  and  ex- 
ceptions have  not  been  settled  and  filed,  and  the  motion  to  dismiss  the 
appeal  will  be  denied.  In  the  Matter  of  the  Settlement  of  the  Accounts  of 
McLouth  (1908),  128  App.  Div.  918. 

An  appeal  will  not  be  dismissed  under  this  rule  until  the  case  and  ex- 
ceptions have  been  settled  and  filed,  or  have  by  an  order  of  the  Special 
Term  been  declared  abandoned.  Lawyer  v.  Lawyer  (1908),  126  App.  Div. 
926,  110  N.  Y.  Supp.  665. 

Motion  to  dismiss  an  appeal  made  by  the  respondent  should  be  granted 
where  the  appellant  has  failed  to  file  and  serve  printed  papers  on  appeal 
as  required  by  this  rule.  Lodge  v.  Moxey  (1907),  118  App.  Div.  917,  103 
N.  Y.  Supp.  1132;  Sweet  v.  Sweet  (1907),  121  App.  Div.  902;  Mance  v. 
Hosington  (1907),  119  App.  Div.  914,  104  N.  Y.  Supp.  1133;  In  the  Matter 
of  the  Claim  of  Nourse  v.  Lexington  Dime  Savings  A  Loan  Association  & 
Velsy,  Receiver  (1907),  119  App.  Div.  922,  106  N.  Y.  Supp.  1134;  Smith  v. 
Smith  (1907),  129  App.  Div.  931,  113  N.  Y.  Supp.  1147. 

Submission  of  briefs  and  points.  —  The  term  ''  Points  "  embraces  only 
the  headings  of  an  argument  and  the  authorities  cited,  and  not  the  argu- 
ment at  length.   Gray  v.  Schenck  (1849),  3  How.  Pr.  231. 

The  attention  of  the  court  should  be  directed  by  the  appellant  to  such 
features  of  the  case  as  he  claims  demand  a  reversal.  If  this  is  not  done, 
the  court  will  refuse  to  examine  such  question.  Landers  v.  Staten  Island 
R.  R.  Co.  (1873),  13  Abb.  Pr.  (N.  S.)  338. 

Where  numerous  exceptions  to  rulings  upon  the  evidence  exist,  counsel 
should  aid  the  court  by  specifying  those  upon  which  he  relies,  and  stating 
briefly  the  ground  upon  which  they  should  be  sustained.  Nelson  v.  Village 
of  Canisteo  (1886),  100  N.  Y.  89;  Hebbard  v.  Houghian  (1877),  70  id.  61; 
Jewell  V.  Van  Steenburgh  (1874),  68  id.  86. 

As  to  when  the  Ceneral  Term  will  consider  an  error  to  which  an  excep- 
tion was  taken,  although  the  points  do  not  mention  it,  see  Schoonmaker  v. 
Woolfoid  (1880),  20  Hun,  166. 

A  statement  that  the  case  contains  all  the  evidence  adduced  at  the  trial 
forms  part  of  the  case,  and  it  is  not  sufficient  to  insert  it  in  a  preliminary 
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statement  to  be  prefixed  to  the  case  showing  the  time  of  the  beginning  of 
the  action  or  special  proceeding,  the  service  of  the  respective  pleadings 
and  the  names  of  the  original  parties  in  full,  and  any  change  in  the  parties, 
as  required  by  the  above  rule.  Opperman  Brewg.  Co.  v.  Pierson  (1901), 
67  App.  Div.  98,  73  N.  Y.  Supp.  541. 

Rule  42.  Briefs  and  points  to  be  exchanged  by  the  parties 

The  Appellate  Division  in  any  department  may  make 
such  rules  in  relation  to  the  exchange  of  briefs  and  the 
deUvery  of  papers  and  briefs  to  the  justices  thereof  as 
they  may  deem  expedient  in  all  cases,  whether  enumer- 
ated or  non-enumerated. 

This  rule  was  new  in  1896. 


Rule  43.  Cases  and  points  to  be  printed  and  indexed;  number 
to  be  delivered  to  the  court;  citations  from  official  reports 

The  cases  and  points,  and  all  other  papers  furnished 
in  the  Appellate  Division  in  calendar  cases,  shall  be 
printed  on  white  writing  paper,  with  a  margin  on  the 
outer  edge  of  the  leaf  not  less  than  one  and  a  half  inch 
wide.  The  printed  page,  exclusive  of  any  marginal  note 
or  reference,  shall  be  seven  inches  long  and  three  and  a 
half  inches  wide.  The  folio,  numbering  from  the  com- 
mencement to  the  end  of  the  papers,  shall  be  printed  on 
the  outer  margin  of  the  page. 

The  cases  and  points  in  each  case  shall  be  uniform  in 
size  and  in  the  type  of  this  rule. 

All  cases  cited  on  the  briefs  from  the  courts  of  this 
state  shall  be  cited  from  the  reports  of  the  official  re- 
porters, if  such  cases  shall  have  been  reported  in  full  in 
the  official  reports. 

At  the  beginning  of  the  argument  of  any  appeal,  the 
party  whose  duty  it  is  to  furnish  the  papers  shall  deliver 
to  the  clerk  thirteen  copies  thereof,  and  each  party  shall 
deliver  to  the  clerk  thirteen  copies  of  his  briefs  and  points. 
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The  clerk  shall  deUver  one  copy  of  the  papers  and  briefs 
to  each  justice,  two  to  the  official  reporter,  and  shall 
transmit  one  to  the  Ubrarian  of  the  State  Law  Library, 
one  to  the  clerk  of  each  of  the  other  departments,  and 
shall  dispose  of  the  remainder  as  directed  by  the  court. 
The  Appellate  Division  in  any  department  may  require 
further  copies  of  the  papers  and  briefs  to  be  deUvered  in 
their  discretion. 

The  printed  papers  on  appeal  shall  contain  an  index 
in  the  front  thereof.  The  index  of  the  exhibits  shall  con- 
cisely indicate  the  contents  or  natiu^e  of  each  exhibit  and 
the  foUo  of  the  case  at  which  it  is  admitted  in  evidence 
and  at  which  it  is  printed  in  the  record.  Said  index  shall 
also  contain  a  reference  to  the  folios  at  which  a  motion 
for  a  dismissal  of  the  complaint  or  the  direction  of  a  ver- 
dict is  contained;  and  to  the  certificate  that  the  case 
contains  all  the  evidence.  At  the  top  of  each  page  of  the 
case  or  bill  of  exceptions  must  be  printed  the  name  of 
the  witness  then  testifying  and  of  the  party  calling  him, 
and  indicating  whether  the  examination  is  direct,  cross 
or  redirect.  Each  affidavit  or  other  paper  printed  upon 
an  appeal  from  an  order  shall  be  preceded  by  a  descrip- 
tion thereof  that  must  specify  on  whose  behalf  it  was 
read;  and  the  name  of  the  affiant  shall  be  printed  at  the 
top  of  each  page  containing  an  affidavit.  On  an  appeal 
from  BXi  order  granting  or  denying  a  motion  to  strike  out 
parts  of  a  pleading  hs  irrelevant,  redundant  or  scanda- 
lous, or  to  make  a  pleading  more  definite  and  certain,  the 
portion  of  the  pleading  to  which  the  motion  relates  must 
be  printed  in  italics.  (Amended  Apr.  1,  1910,  in  effect 
Sept.  1,  1910.) 

Formerly  Rule  46,  1858;  Rule  62,  1871;  Rule  52,  1874;  Rule  43,  1877; 
Rule  42, 1880;  Rule  42, 1884;  Rules  41  and  42,  1888;  Rule  43, 1896. 

A  cause  should  be  stricken  from  the  calendar  if  the  case  is  not  indexed  as 
prescribed  in  the  above  rule.  Ried  v.  Mayor,  etc.,  of  New  York  (1892), 
50  N.  Y.  St.  Rep.  758. 
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The  printing  of  a  large  portion  of  the  record  in  italics  so  as  to  emphasise 
those  passages  most  favorable  to  either  of  the  parties  is  objectionable,  and 
being  in  violation  of  the  above  rule  the  Appellate  Division  may  require  a 
substitution  of  a  property  printed  case  before  hearing  the  argument. 
CampbeU  v.  Jughaidt  (1900),  50  App.  Div.  460,  64  N.  Y.  Supp.  198; 
Fuchs  V.  Sweeney  Mfg.  Co.  (1980),  12  N.  Y.  Supp.  870. 

Rule  44.  Non-enumerated  motionsy  when  heard;  default,  how 

taken 

Non-enumerated  motions  in  the  Appellate  Division 
and  appeals  from  orders  will  be  heard  upon  such  days  as 
are  designated  by  the  special  rule  of  the  Appellate  Di- 
vision in  each  Department. 

If  a  non-enimierated  motion  noticed  to  be  heard  at  the 
Appellate  Division  shall  not  be  made  upon  the  day  for 
which  it  is  noticed,  the  party  attending  pursuant  to  no- 
tice to  oppose  the  same,  may,  at  the  close  of  that  order 
of  business,  unless  the  court  shall  otherwise  order,  take 
an  order  against  the  party  giving  the  notice,  denying  the 
motion,  with  costs.  (Amended  Apr.  1,  1910,  in  effect 
Sept.  1,  1910.) 

Formerly  Rule  48,  1868;  Rule  64,  1871;  Rule  64,  1874;  Rule  46,  1877; 
Rule  43,  1880;  Rule  43,  1884;  Rule  43,  1888;  Rule  44,  1896. 

When  on  an  appeal  from  a  final  order  in  mandamus  there  is  a  case  and 
exceptions  bringing  up  questions  both  of  law  and  practice  the  appeal  should 
be  placed  upon  the  enumerated  calendar.  But  where  the  record  presents, 
merely  questions  of  law,  and  there  is  no  case  and  exceptions  on  an  appeal 
from  an  order  den3ring  a  motion  to  set  aside  the  verdict,  the  appeal  should 
be  placed  upon  the  non-enumerated  calendar.  People  ex  rel.  Connolly  v. 
Bd.  of  Edu.  (1906),  113  App.  Div.  315,  99  N.  Y.  Supp.  1. 

Rule  46.  Additional  allowance 

Applications  for  an  additional  allowance  can  only  be 
made  to  the  court  before  which  the  trial  b  had,  or  the 
judgment  rendered,  and  shall  in  all  cases  be  made  before 
final  costs  are  adjusted. 

Formerly  Rule  52,  1858;  Rule  56,  1871;  Rule  66,  1874;  Rule  47,  1877; 
Rule  44,  1880;  Rule  44,  1884;  Rule  44,  1888;  Rule  46,  1896. 
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Code  proyisions  respecting  additional  allowances.  —  (1)  In  foreclosure^ 
partition,  etc.  Where  the  action  is  brought  to  foreclose  a  mortgage  upon 
real  property;  or  for  the  partition  of  real  property;  or  to  procure  an  adjudi- 
cation upon  a  will  or  other  instrument  in  writing;  or  to  compel  the  deter- 
mination of  a  claim  to  real  property;  or  where,  in  any  action,  a  warrant 
of  attachment  against  property  has  been  issued;  the  plaintiff,  if  a  final 
judgment  is  rendered  in  his  favor,  and  he  recovers  costs,  is  entitled  to 
recover,  in  addition  to  the  costs  prescribed  in  the  last  section,  the  following 
percentages,  to  be  estimated  upon  the  amount  found  to  be  due  upon  the 
mortgage;  or  the  value  of  the  property  partitioned,  affected  by  the  adjudi- 
cation upon  the  will  or  other  instrument,  or  the  claim  to  which  is  deter- 
mined; or  the  value  of  the  property  attached,  not  exceeding  the  sum  re- 
covered, or  claimed;  as  the  case  may  be: 

Upon  a  sum,  not  exceeding  two  hundred  dollars,  ten  per  centimi. 

Upon  an  additional  sum,  not  exceeding  four  himdred  dollars,  five  per 
centum. 

Upon  an  additional  sum,  not  exceeding  one  thousand  dollars,  two  per 
centum. 

Where  such  an  action  is  settled  before  judgment,  the  plaintiff  is  entitled 
to  a  percentage  upon  the  amount  paid  or  secured  upon  the  settlement,  at 
one-half  of  those  rates.  In  an  action  to  foreclose  a  mortgage  upon  real 
property,  where  a  part  of  the  mortgage  debt  is  not  due,  if  the  final  judgment 
directs  the  sale  of  the  whole  property,  as  prescribed  in  section  1637  of  this 
act,  the  percentages,  specified  in  this  section,  must  be  computed  upon  the 
whole  sum  unpaid  upon  the  mortgage.  But  if  it  directs  the  sale  of  a  part 
only,  as  prescribed  In  section  1636  of  this  act,  they  must  be  computed  upon 
the  sum  actually  due;  and  if  the  court  thereafter  grants  an  order,  directing 
the  sale  of  the  remainder,  or  a  part  thereof,  the  percentages  must  be  com- 
puted upon  the  amount  then  due;  but  the  aggregate  of  the  percentages 
shall  not  exceed  the  sum,  which  would  have  been  allowed,  if  the  entire  sum 
secured  by  the  mortgage  had  been  due,  when  final  judgment  was  rendered. 
Code  Civ.  Pro.,  §  3252. 

(2)  In  difficult  cases.  In  an  action  brought  to  foreclose  a  mortgage  upon 
real  property  or  for  the  partition  of  real  property  or  in  a  difficult  and  ex- 
traordinary case  (where  a  defense  has  been  interposed  in  an  action),  or, 
except  in  the  first  and  second  judicial  districts,  in  a  special  proceeding  by 
certiorari  to  review  an  assessment  under  article  thirteen  of  the  tax  law, 
and  the  acts  amending  the  same,  the  court  may  also,  in  its  discretion,  award 
to  any  party  a  further  siun,  as  follows: 

1.  In  an  action  to  foreclose  a  mortgage,  a  sum  not  exceeding  two  and  one- 
half  per  centum  upon  the  sum  due,  or  claimed  to  be  due  upon  the  mortgage, 
nor  the  aggregate  sum  of  two  hundred  dollars. 

2.  In  any  action,  or  special  proceeding,  specified  in  this  section,  where  a 
defense  has  been  interposed,  or  in  an  action  for  the  partition  of  real  prop^ 
erty  a  sum  not  exceeding  five  per  centum  upon  the  sum  recovered,  or 
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claimed  or  the  value  of  the  subject-matter  involved.  Code  Civ.  Pro., 
1 3253,  as  amended  by  L.  1890,  ch.  299,  L.  1903,  ch.  316,  and  L.  1909, 
ch.  65. 

(3)  LimitaHon  of  amount.  But  all  the  sums  awarded  to  the  plaintiff, 
as  prescribed  in  sectimi  3252  of  this  act,  or  to  a  party  of  two  or  more  par- 
ties on  the  same  side,  as  prescribed  in  the  last  sentence  of  section  3251  of 
this  act,  and  in  subdivision  second  of  the  last  section,  cannot  exceed,  in 
the  aggregate,  two  thousand  dollars.    Code  Civ.  Pro.,  §  3254. 

Where  application  should  be  made.  —  Under  section  709  of  the  Code, 
where  an  action  in  Supreme  Court  has  been  tried  in  the  first  judicial  di^ 
trict  an  application  for  an  extra  allowance  must  be  made  in  that  district, 
although  the  justice  before  whom  tAe  action  was  tried  resides  in  another 
district.  Bear  v.  Am.  R.  T.  Co.  (1885),  36  Hun,  400;  Hun  v.  Salter  (1883), 
92  N.  Y.  651. 

Applications  should  be  made  to  the  Circuit  at  which  the  action  was 
tried,  or  to  the  judge  who  presided  at  the  trial  and  to  none  other.  Sara- 
toga &  W.  R.  R.  Co.  V.  McCoy  (1854),  9  How.  Pr.  339;  Osborne  v.  Betta 
(1853),  8  id.  31;  Dyckman  v.  McDonald  (1851),  5  id.  121;  Van  Rensselaer 
v.  Kidd  (1851),  id.  242;  Sackett  v.  BaU  (1851),  4  id.  71. 

The  reason  for  this  rule  is  that  the  presiding  judge  may  be  possessed  of 
the  facts  and  circumstances  attending  the  trial;  and  it  has  no  application 
when  the  complaint  is  dismissed  on  motion  without  a  protracted  trial, 
and  it  appears  that  the  judge  hearing  the  motion  has  about  as  much  in- 
formation as  to  the  nature  of  the  issue  and  what  transpired,  as  the  judge 
who  granted  the  dismissal.  Wilber  v.  Williams  (1896),  4  App.  Div.  446, 
38  N.  Y.  Supp.  893. 

This  being  solely  a  rule  of  practice  is  not  jurisdictional,  and  may  be 
waived  by  the  adverse  party,  and  the  right  to  object  will  be  deemed  waived 
unless  taken  at  the  time  of  the  argument.  Wiley  v.  L.  I.  R.  R.  Co.  (1895), 
88  Hun,  177,  34  N.  Y.  Supp.  415. 

The  motion  must  be  in  that  branch  of  the  court  where  the  trial  occurred. 
Toch  V.  Toch  (1896),  9  App.  Div.  501,  41  N.  Y.  Supp.  353. 

Where  a  jury  is  directed  to  find  for  the  plaintiffs,  exceptions  to  be  heard 
in  first  instance  at  General  Term,  the  General  Term  has  no  power  to  grant 
an  extra  allowance.  Moskowitz  v.  Homberger  (1897),  20  Misc.  558,  46 
N.  Y.  Supp.  462;  revg.  19  id.  429,  43  N.  Y.  Supp.  1130. 

When  application  granted.  —  After  the  costs  of  an  action  are  adjust-ed 
a  motion  for  an  additional  allowance  cannot  be  granted;  and  this  is  so 
despite  the  fact  that  costs  awarded  on  an  application  to  open  default  remain 
unadjusted.    Jones  v.  Wakefield  (1876),  2  Week.  Dig.  287. 

An  application  for  extra  allowance  cannot  be  granted  when  made  after 
costs  have  been  adjusted  and  judgment  perfected.  Clarke  v.  Rochester 
(1865),  29  How.  Pr.  97;  affd.  at  G.  T.,  p  111;  appeal  dismissed,  34  N.  Y. 
355;  Masten  v.  McCormack  (1851),  3  Sandf.  755;  Riverside  Bank  v.  Jones 
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(1902),  75  App.  Div.  531,  78  N.  Y.  Supp.  325.  But  the  rule  doe8  not 
prevent  an  application  for  an  additional  allowance  after  costs  are  taxed 
under  an  interlocutory  judgment,  if  application  be  made  before  final  judg- 
ment.  Abbey  v.  Wheeler  (1901),  57  App.  Div.  414,  68  N.  Y.  Supp.  252. 

The  judgment  intended  is  that  of  the  trial  court,  and  the  application 
cannot  be  granted  after  the  judgment  is  affirmed  on  appeal,  but  prior  to 
its  entry.  Winnie  v.  Fanning  (1897),  19  Misc.  410,  44  N.  Y.  Supp.  262; 
Van  Rensselaer  V.  Kidd  (1851),  5  How.  Pr.  242. 

Where,  however,  judgment  was  rendered  for  plaintiff,  and  the  General 
Term  ordered  a  new  trial,  and  the  Court  of  Appeals  directed  the  entry  of 
a  judgment  absolute  against  the  plaintiff,  the  Special  Term  has  power 
upon  the  remittitur  to  award  an  extra  allowance  to  defendant.  Parrott 
v.  Sawyer  (1882),  26  Hun,  466. 

The  cases  in  which  allowances  are  proper  are  stated  in  sections  3252 
and  3253  of  the  Ckxle.  Matter  of  Holden  (1891),  38  N.  Y.  St.  Rep.  504, 
revg.  35  N.  Y.  St.  Rep.  936. 

It  has  been  the  prevailing  practice  for  many  years  to  construe  the  statute 
liberally.  A  fair  allowance  in  important  and  substantial  litigation  has  been 
treated  almost  as  a  matter  of  course,  even  by  the  defeated  party.  Morrison 
V.  Agate  (1880),  20  Hun,  23. 

The  value  of  the  subject-matter  of  an  action  must  appear  to  afford  a 
basis  for  the  granting  of  an  extra  allowance.  Black  v.  Brooklyn  H.  R.  R. 
Co.  (1898),  32  App.  Div.  468,  53  N.  Y.  Supp.  312. 

When  a  controversy  is  submitted  upon  an  agreed  case,  under  section  1279 
of  the  Code,  an  extra  aUowance  will  not  be  granted.  People  v.  Fitchburg 
R.  R.  Co.  (1892),  133  N.  Y.  239. 

The  allowance  can  only  be  made  to  those  who  are  entitled  to  the  ordinary 
costs.    Delvin  v.  Mayor  (1885),  15  Abb.  (N.  S.)  31. 

There  is  no  discretion  in  the  court,  in  actions  for  partition,  to  make  any 
allowance  other  than  that  prescribed  by  the  Code,  and  the  allowance  can 
be  to  the  pUdntiff  only.  Williams  v.  Hemon  (1862),  13  Abb.  297;  Hotaling 
V.  Marsh  (1863),  14  id.  161;  Downing  v.  Marshall  (1867),  37  N.  Y.  380. 
But  see  Crossman  v.  Wyckoff  (1901),  64  App.  Div.  554,  72  N.  Y.  Supp.  337. 

Difficult  and  extraordinary  cases.  —  Whether  an  action  should  be  re- 
garded as  difficult  and  extraordinary  rests  substantially  in  the  judgment 
and  discretion  of  the  judge  to  whom  the  application  is  made.  Morrison 
v.  Agate  (1880),  20  Hun,  23;  Meyer  Rubber  Co.  v.  Lester  Shoe  Co  (1895), 
86  Hun,  473,  33  N.  Y.  Supp.  888. 

The  Appellate  Courts  will  only  interfere  where  there  has  been  an  abuse 
of  discretion.    Proctor  v.  Soulier  (1896),  8  App.  Div.  69, 40  N.  Y.  Supp.  459. 

The  rule  in  regard  to  extra  allowance  was  intended  to  compensate  the 
party,  who,  in  a  difficult  and  extraordinary  case,  established  or  defeated 
a  claim.  If  the  case  embraces  both  claims  and  counterclaims,  and  the 
plaintiff  establishes  his  claim  and  defeats  the  defendant's  counterclaim,  the 
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plaintiff  is  entitled  to  an  allowance  on  his  claim  and  also  upon  defendant's 
counterclaim,  which  has  been  defeated.  Woonsocket  Rubber  Co.  v.  Rubber 
Clothing  Co.  (1882),  62  How.  Pr.  180. 

The  case  must  be  both  difficult  and  extraordinary,  and  involve  something 
unusual,  requiring  more  than  ordinary  labor  and  previous  preparation  by 
counsel.  Duncan  v.  De  Witt  (1876),  7  Hun,  184;  Fox  v.  Fox  (1862),  22 
How.  Fr.  453;  Colton  v.  Morrisey  (1878),  6  Week.  Dig.  165;  Bostwick  v. 
Menck  (1862),  40  N.  Y.  383. 

Any  trial  which  necessarily  occupies  four  or  five  days  may  be  considered 
extraordinary.  Howard  v.  Rome  &  T.  P.  R.  Co.  (1860),  4  How.  Pr.  416. 
But  see  Sands  v.  Sands  (1852),  6  id.  453. 

An  allowance  will  not  be  refused  in  a  difficult  and  extraordinary  case, 
because  it  is  a  hard  one  for  the  defeated  party.  Lane  v.  Van  Orden  (1882), 
11  Abb.  N.  C.  228.    But  see  Losse  v.  BuUard  (1878),  54  How.  Pr.  319. 

It  is  the  policy  of  the  fourth  department  only  to  grant  an  extra  allow- 
ance where  the  case  is  obviously  ''difficult  and  extraordinary;''  an  action 
by  a  receiver  of  a  corporation  to  set  aside  a  chattel  mortgage  held  not  to 
be  such.  Swan  v.  StUes  (1883),  U  App.  Div.  117,  87  N.  Y.  Supp.  1089. 
An  extra  allowance  was  refused  in  an  action  to  recover  damages  for  personal 
injuries  sustained  in  a  coUision  at  a  railroad  crossing:  such  an  action  may 
be  difficult  but  it  is  not  extraordinary.  Smith  v.  Lehigh  Valley  R.  Co. 
(1902),  77  App.  Div.  47,  80  N.  Y.  Supp.  390. 

Money  valuation  to  be  detennined.  —  No  extra  allowance  should  be 
fptmted  where  the  papers  on  which  the  motion  is  made  show  no  data  on 
which  to  compute  an  allowance.  Lyon  v.  Belchford  (1886),  8  Civ.  Pro.  R. 
229,  n.;  Coleman  v.  Chauncey  (1869),  7  Robt.  578;  Moore  v.  Townshend 
(1887),  8  N.  Y.  St.  Rep.  893;  Hoffman  v.  De  Graaf  (1886),  39  Hun,  648. 

Where  the  subject  involved  in  the  action  \s  not  capable  of  a  money 
value,  or  the  value  is  not  shown,  an  extra  allowance  should  not  be  granted. 
Conaughty  v.  Saratoga  Bank  (1883),  92  N.  Y.  40;  People  v.  Albany  A 
Susq.  R.  R.  Co.  (1872),  5  Lans.  25;  Coates  v.  Goddard  (1873),  34  N.  Y. 
Super.  118;  Musgrave  v.  Sherwood  (1883),  29  Hun,  475;  Bradley  v.  Walker 
(1892),  22  av.  Pro.  R.  1;  People  v.  Genesee  Valley  R.  R.  Co.  (1883),  30 
Hun,  565. 

In  an  action  to  enjoin  a  street  railroad,  constituting  a  public  nuisance, 
in  order  to  justify  the  granting  of  an  additional  allowance,  it  must  appear 
what  the  value  of  the  subject-matter  was.  Black  v.  Brooklyn  Heights 
R.  R.  Co.  (1898),  32  App.  Div.  468,  53  N.  Y.  Supp.  312. 

Although  no  proof  is  made  on  the  trial  as  to  the  value;  of  premises  which 
are  the  subject  of  the  controversy,  the  value  upon  a  motion  for  an  extra 
allowance  may  be  shown  by  affidavit.  Hayden  v.  Matthews  (1896),  4 
App.  Div.  338. 

Ascertainment  of  value  where  no  damages  are  demanded  in  an  injunctive 
action.    Godley  v.  Kerr  Salt  Co.  (1896),  3  App.  Div.  17,  37  N.  Y.  Supp. 
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088.  Not  allowable  in  an  injunction  suit  against  the  use  of  a  trade-mark. 
Volger  V.  Force  (1901),  63  App.  Div.  122,  71  N.  Y.  Supp.  209;  Dunlap  v. 
Young  (1902),  68  App.  Div.  137,  74  N.  Y.  Supp.  184. 

In  an  action  to  procure  a  determination  barring  the  claim  which  de- 
fendants made  to  an  easement  in  certain  real  estate  owned  by  plaintiffs, 
the  plaintiffs  are  entitled  to  an  additional  allowance  where  a  finding  in 
their  favor  fixed  the  value  of  the  easement  claimed  by  the  defendants  at  a 
specific  sum.   Fumiss  v.  Fogarty  (1909),  63  Misc.  627, 1 17  N.  Y.  Supp.  386. 

Where  an  action  \b  brought  for  the  possession  of  premises  under  a  lease, 
and  there  is  no  proof  given  as  to  the  value  of  the  lease,  there  is  no  basis  of 
computing  an  extra  allowance,  and  it  should  not  be  granted.  Koehler  v. 
Brady  (1897),  22  App.  Div.  624,  47  N.  Y.  Supp.  984;  citing  Hdlman  v. 
Lazarus  (1882),  90  N.  Y.  672. 

In  a  partnership  action  amount  allowed  should  be  computed  on  interest 
of  partner,  not  on  assets  of  partnership.  Hasbrouch  v.  Marks  (1901), 
68  App.  Div.  33,  68  N.  Y.  Supp.  610.  As  to  allowance  in  will  contests, 
see  Bindrim  v.  UUrich  (1901),  64  App.  Div.  444;  Hafner  v.  Hafner  (1901), 
34  Misc.  99,  69  N.  Y.  Supp.  460;  Delmar  v.  Delmar  (1901),  66  App.  Div. 
682, 72  N.Y.  Supp.  969. 

Extra  allowance  should,  in  a  partnership  action,  be  based  upon  the  pro- 
portion of  the  assets  to  which  the  successful  party  has  shown  himself  to 
be  entitled.   Slater  v.  Slater  (1904),  99  App.  Div.  460,  91  N.  Y.  Supp.  269. 

An  extra  allowance  is  erroneous  where  no  sum  is  recovered  or  claimed, 
and  there  is  no  allegation,  proof  or  finding  as  to  the  value  of  the  subject- 
matter  involved.  Kitching  v.  Brown  (1906),  180  N.  Y.  414.  Where  there 
is  no  recovery,  the  extra  allowance  may  be  based  on  the  amount  claimed. 
People  V.  Bootman  (1904),  96  App.  Div.  469, 88  N.  Y.  Supp.  887. 

Rule  46.  Motion  to  amend  justice's  return  on  appeal,  when 

to  be  noticed 

On  appeal  from  a  justice's  judgment,  where  a  County 
Court  has  not  jurisdiction,  by  reason  of  relationship,  etc., 
a  notice  of  motion  for  an  order  to  compel  the  justice  to 
amend  his  return  may  be  given  in  twenty  days  after  the 
date  of  the  certificate  of  the  county  judge,  and  not  after 
that  time. 

Fonnerly  Rule  63,  1868;  Rule  67,  1871;  Rule  67,  1874;  Rule  48,  1877; 
Rule  46,  1880;  Rule  46,  1884;  Rule  46,  1888;  Rule  46,  1896. 

Justice's  return.  —  See  sections  3063,  3064  of  the  Code  of  Civil  Pro- 
cediuie  for  the  manner  of  making  a  justice's  return. 
If  the  return  is  defective  the  Appellate  Court  may  direct  the  justice  to 
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make  a  further  or  amended  return,  as  often  as  is  necessary.  The  Appellate 
Court  may  compel  the  justice,  by  attachment,  to  make  and  file  a  return, 
or  a  further  or  amended  return.  The  court  is  always  open  for  those  pur- 
poses. Where  the  justice  has  removed  to  another  county  of  the  state,  the 
Appellate  Court  may  compel  him  to  make  the  return,  as  if  he  was  still 
within  the  county  where  the  judgment  was  rendered.  Code  Civ.  Pro., 
{3055. 

Rule  47.  Time  allowed  counsel  in  Appellate  Division  or  at 
Special  Term 

At  the  hearing  of  causes  in  the  Appellate  Division  or 
at  Special  Term,  not  more  than  one  counsel  shall  be 
heard  on  each  side,  and  then  not  more  than  one  hour 
each,  except  when  the  court  shall  otherwise  order. 

On  appeals  from  orders  and  on  non-enumerated  mo- 
tions, but  one  counsel  on  each  side  shall  be  heard,  and 
not  more  than  thirty  minutes  each,  unless  the  court  shall 
otherwise  order. 

The  Appellate  Division  in  any  department  may  make 
such  further  or  different  regulations  upon  these  subjects 
as  it  may  deem  proper. 

Formerly  Rule  54,  1858;  Rule  58,  1871;  Rule  58,  1874;  Rule  49,  1877; 
Rule  46, 1880;  Rule  46, 1884;  Rule  46, 1888;  Rule  47, 1896. 

Rule  48.  Stay  of  proceedings,  for  change  of  venue;  affidavits, 
on  motion  to  change  venue 

No  order  to  stay  proceedings  for  the  purpose  of  mov- 
ing to  change  the  place  of  trial  shall  be  granted  unless  it 
shall  appear  from  the  papers  that  the  defendant  has  used 
due  diligence  in  preparing  the  motion  for  the  earliest, 
practical  day  after  issue  joined.  Such  order  shall  not 
stay  the  plaintiff  from  taking  any  step,  except  subpoenaing 
witnesses  for  the  trial,  without  a  special  clause  to  that 
effect. 

On  motions  to  change  the  place  of  trial,  the  moving 
party  shall  state  the  nature  of  the  controversy  and  show 
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how  his  witnesses  are  material,  and  the  grounds  of  his 
belief  that  the  testimony  of  such  witnesses  will  be  fav- 
orable to  his  contention,  and  shall  also  show  where  the 
cause  of  action  arose,  and  such  facts  shall  be  taken  into 
consideration  by  the  court  in  fixing  the  place  of  trial. 
(Amended  Apr.  1,  1910,  m  effect  Sept.  1,  1910.) 

Formerly  Rules  58,  59,  1858;  Rules  59,  60,  1871;  Rules  59,  60,  1874; 
Rules  50,  51,  1877;  Rules  47,  48,  1880;  Rules  47,  48,  1884;  Rules  47,  48, 
1888;  Rule  48,  1896. 

Changing  place  of  trial;  Code  proviaions.  —  The  following  sections  of 
the  Code  of  Civil  Procedure  relate  to  motions  for  changing  place  of  trial: 

§  985.  If  the  county,  designated  in  the  complaint,  as  the  pUce  of  trial, 
is  not  the  proper  county,  the  action  may  notwithstfmding  be  tried  therein; 
unless  the  place  of  trial  is  changed  to  the  proper  county,  upon  the  demand 
of  the  defendant,  followed  by  the  consent  of  the  plaintiff,  or  the  order  of 
the  court. 

§986.  Where  the  defendant  demands  that  the  action  be  tried  in  the 
proper  county,  his  attorney  must  serve  upon  the  plaintiff's  attorney,  with 
the  answer,  or  before  service  of  the  answer,  a  written  demand  accordingly. 
The  demand  must  specify  the  county,  where  the  defendant  requires  the 
action  to  be  tried.  If  the  plaintiff's  attorney  does  not  serve  his  written 
consent  to  the  change,  as  proposed  by  the  defendant,  within  five  days  after 
service  of  the  demand,  the  defendant's  attorney  may,  within  ten  days  there- 
after, serve  notice  of  a  motion  to  change  the  place  of  trial. 

§  987.  The  court  may,  by  order,  change  the  place  of  trial,  in  either  of 
the  following  cases! 

1.  Where  the  county,  designated  for  that  purpose  in  the  complaint,  is 
not  the  proper  county. 

2.  Where  there  is  reason  to  believe,  that  an  impartial  trial  cannot  be 
had  in  the  proper  county. 

3.  Where  the  convenience  of  witnesses,  and  the  ends  of  justice,  will  be 
promoted  by  the  change. 

§  988.  Where  the  place  of  trial  is  changed  to  another  county,  the  subse- 
quent proceedings  shall  be  had  in  the  county  to  which  the  change  is  made, 
the  same  as  if  it  had  been  designated  in  the  complaint,  as  the  place  of 
trial;  except  as  otherwise  directed  by  the  court,  or  provided  by  the  written 
consent  of  the  parties,  filed  with  the  clerk.  And  the  clerk  of  the  county, 
from  which  it  is  changed,  must  forthwith  deliver  to  the  clerk  of  the  county, 
to  which  it  is  changed,  aU  papers  filed  in  the  action,  and  certified  copies 
of  aU  minutes  and  entries  relating  thereto,  which  must  be  filed,  entered,  or 
recorded,  as  the  case  requires,  in  the  office  of  the  last-named  clerk. 

§  989.  An  order  to  change  the  place  of  trial  takes  effect,  upon  the  entry 
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thereof,  in  the  office  of  the  clerk  of  the  county,  from  which  the  place  of 
trial  is  changed.  But  for  the  purposes  of  the  place  of  hearing  a  motion  to 
set  it  aside,  or  an  appeal  therefrom,  the  place  of  trial  is  deemed  unchanged. 

Power  of  Supreme  Court  to  change  place  of  trial.  —  The  Supreme  Court, 
upon  the  application  of  either  party,  may,  and,  in  a  proper  case,  must 
make  an  order,  directing  that  an  issue  of  fact,  joined  in  an  action  or  special 
proceeding,  pending  in  any  other  court  of  record,  except  the  City  Court 
of  the  city  of  New  York,  or  a  County  Court,  be  tried  at  a  term  of  the 
Supreme  Court  in  another  county,  on  such  terms  and  under  such  regulsr 
tions  as  it  deems  just;  and  thereupon  the  issue  must  be  tried  accordingly. 
After  the  trial,  the  clerk  of  the  county,  in  which  it  has  taken  place,  must 
certify  the  minutes  thereof;  which  must  be  filed  with  the  clerk  of  the  court, 
in  which  the  action  or  special  proceeding  is  pending.  The  subsequent 
proceedings  in  the  last-mentioned  court  must  be  the  same,  as  if  the  ia 
had  been  tried  therein.    Code  Civ.  Pro.,  §  218. 


Demand  of  change  by  defendant  —  See  Code  Civ.  Pro.,  §  986,  supra. 

A  motion,  made  under  section  986,  cannot  be  opposed  by  the  plaintiff 
on  the  ground  of  the  convenience  of  witnesses.  Gifford  v.  Town  of  Grave- 
send  (1880),  8  Abb.  N.  C.  246.  See  also  Stimson  v.  Stunson  (1890),  29 
N.  Y.  St.  Rep.  21. 

The  court  on  motion  to  change  the  place  of  trial  for  the  convenience  (A 
witnesses  may  change  the  trial  to  the  proper  county  although  no  demand 
has  been  made.  Oonin  v.  Manhattan  Transit  Co.  (1908),  124  App.  Div. 
543,  108  N.  Y.  Supp.  963. 

That  the  plaintiffs  agree  to  abandon  that  part  of  the  relief  asked,  affect- 
ing real  estate,  cannot  defeat  a  motion  to  change  the  place  of  trial.  Sweet- 
»er  V.  Smith  (1889),  22  Abb.  N.  C.  319;  Wyatt  v.  Brooks  (1886),  42  Hun, 
502. 

The  motion  cannot  be  made,  under  section  986,  until  after  a  demand  for 
the  change  has  been  made  by  an  attorney  for  the  defendant  who  has  ap- 
peared in  the  action.    Van  Dyck  v.  McQuade  (1879),  18  Hun,  376. 

The  written  demand  may  be  served  with  or  before  the  service  of  the 
answer.  Penniman  v.  F.  &  W.  Co.  (1892),  133  N.  Y.  442;  Shepard  v. 
Squire  (1894),  76  Hun,  598,  28  N.  Y.  Supp.  218.  A  defendant  has  no  ab- 
solute right  to  such  change  when  he  has  failed  to  make  his  motion  before 
service  of  answer.  Taylor  v.  Smith  (1890),  11  N.  Y.  Supp.  29;  S.  C,  32 
N.  Y.  St.  Rep.  843. 

The  application  for  a  change  of  place  of  trial,  if  none  of  the  parties  re- 
sided where  the  action  was  brought,  if  the  demand  for  the  change  is  served 
in  time,  is  one  of  right.  Ganz  v.  Edison  Electric  111.  Co.  (1894),  79  Hun, 
409,  29  N.  Y.  Supp.  810;  Shepard  v.  Squire  (1894),  76  id.  598,  28  N.  Y. 
Supp.  218. 

The  demand  is  to  give  the  plaintiff  a  chance  to  correct  his  error  vol- 
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untarily,  without  the  expense  and  delay  of  a  motion.     Vermont  Gent. 
R.  R.  Co.  V.  Northern  Ry.  Co.  (1852),  6  How.  Pr.  106. 

If  the  plaintiff  neglects  to  make  the  change  demanded,  the  defendant 
may  move  the  change  of  venue.  Houck  v.  Lasher  (1859),  17  How.  Pr. 
520;  Moore  v.  Gardner  (1851),  5  id.  243;  Hasbrouck  v.  McAdam  (1850), 
4  id.  342. 

Change  of  ^ce  of  trial  by  the  court  —  See  Code  Civ.  Pro.,  }  987,  supra. 

The  place  of  trial  can  only  be  changed  by  the  court  in  the  cases  men- 
tioned in  section  987.  Birmingham  Iron  Co.  v.  Hatfield  (1871),  43  N.  Y. 
224.  The  judge  cannot  change  the  place  of  trial  for  his  own  convenience. 
Id.;  Gould  v.  Bennett  (1874),  59  id.  124. 

Change  of  venue  should  be  obtained  by  motion  in  the  action  rather  than 
by  injunction  in  another  action.  Reis  v.  Graham  (1907),  122  App.  Div. 
312,  106  N.  Y.  Supp.  645. 

Where  county  designated  is  not  proper  county.  —  The  power  <^  the 
court  to  change  the  place  of  trial  when  the  county  designated  is  not  the 
proper  county  is  the  same,  whether  the  issues  are  of  fact  or  law.  Christy 
V.  Kiersted  (1874),  47  How.  Pr.  467. 

An  action  against  a  public  officer  for  acts  done  virtute  officii  must  be 
brought,  so  far  as  he  is  concerned,  in  the  county  where  the  cause  of  action, 
or  some  part  thereof,  arose.  It  is  an  absolute  right,  and  not  a  matter  of 
judicial  discretion,  and  he  cannot  be  deprived  of  this  statutory  right  by 
joining  other  parties  as  defendants.  People  v.  Kingsley  (1876),  8  Hun, 
233;  Wntjen  v.  Verger  (1877),  10  id.  344;  Cowen  v.  Qumn  (1878),  13  id. 
344. 

An  aibtion  against  a  corporate  officer  to  secure  a  debt  of  the  corporation, 
based  upon  a  false  certificate  or  report  of  such  officer,  must  be  brought  in 
the  county  where  the  action  arose.  Veeder  v.  Baker  (1880),  83  N.  Y.  156; 
Taylor  v.  Attrill  (1884),  31  Hun,  132. 

A  foreign  corporation  having  an  agency  and  business  office  in  one  of 
the  counties  of  the  state  is  not  a  resident  of  such  county.  International 
life  Ins.  Co.  v.  Sweetland  (1863),  14  Abb.  240.  See  also  Grover  <fe  B.  S. 
M.  Co.  V.  KimbaU  (1873),  64  Barb.  427. 

The  place  designated  in  the  certificate  of  incorporation  of  a  domestic 
corporation  as  its  principal  place  of  business,  determines  the  place  of  trial 
of  an  action  brought  by  it.  Rossie  Iron  Works  v.  Westbrook  (1891),  59 
Hun,  345.  See  also  Pond  v.  Hudson  River  R.  R.  Co.  (1859),  17  How.  Pr. 
543;  Hubbard  v.  National  Protective  Ins.  Co.  (1856),  11  id.  149. 

If  the  plaintiff  is  a  non-resident  he  may  lay  the  venue  in  the  county  of 
the  residence  of  either  of  the  defendants.  Forehand  v.  Collins  (1874),  1 
Hun,  316. 

On  a  motion  by  a  defendant  to  change  to  the  county  in  which  he  re- 
sides, the  venue  of  an  action  which  has  been  laid  in  a  county  in  which 
neither  of  the  parties  thereto  resides,  it  is  improper  for  the  court  to  make 
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an  order  against  the  objections  of  the  defendant's  counsel,  changing  the 
place  of  trial  to  the  county  of  the  plaintiff's  residence.  Loretz  v.  Met. 
St.  Ry.  Co.  (1898),  34  App.  Div.  1,  63  N.  Y.  Supp.  1069. 

As  to  change  of  venue  to  the  county  in  which  a  contract  sued  upon  was 
made  and  was  to  be  performed,  see  Church  v.  Swigert  (1904),  99  App. 
Div.  273,  90  N.  Y.  Supp.  939. 

When  impartial  trial  cannot  be  had.  —  The  place  of  trial  in  an  action 
for  malicious  prosecution  has  been  changed  where  the  plaintiff  was  alleged 
to  have  created  a  public  prejudice  by  publications.  Moulton  v.  Beecher 
(1877),  1  Abb.  N.  C.  193,  325. 

But  it  has  been  held  that  inability  to  secure  an  impartial  trial  must  be 
clearly  established,  ordinarily  by  an  actual  experiment  in  trying  to  obtain 
a  jury,  or  in  trying  the  case.  People  v.  Wright  (1861),  5  How.  Pr.  23. 
Facts  and  circumstances  must  appear;  a  belief  is  not  sufficient.  People  v. 
Sammis  (1874),  3  Hun,  660.  See  generally  Bridge  v.  Northam  (1860), 
20  How.  Pr.  248;  People  v.  Webb  (1842),  1  Hill,  179;  People  v.  Long 
Island  R.  R.  Co.  (1869),  16  How.  Pr.  106;  N.  J.  Zinc  Co.  v.  Blood  (1859), 
8  Abb.  147;  Bowman  v.  Ely  (1829),  2  Wend.  260;  Messenger  v.  Hohnes 
(1834),  12  id.  203. 

Change  of  venue  upon  the  ground  that  an  impartial  trial  cannot  be 
had  rests  upon  the  sound  discretion  of  the  court.  Mere  belief  of  a  party 
of  his  inability  to  procure  an  impartial  trial  is  insufficient  in  the  absence 
of  facts  and  circumstances  showing  that  the  belief  is  well  founded.  The 
fact  that  the  action  attracted  wide  attention  and  was  largely  discussed 
in  the  newspapers  of  the  coimty  is  not  sufficient  to  warrant  a  change  of 
venue  when  there  is  nothing  to  indicate  that  the  newspapers  were  unfair 
or  inaccurate.  Noonan  v,  Luther  (1908),  128  App.  Div.  673,  112  N.  Y. 
Supp.  898. 

Convenience  of  witnesses.  —  The  place  of  trial  of  an  action  shall  not 
be  changed  from  a  rural  county  to  the  county  of  New  York  or  county  of 
Kings  merely  to  subserve  the  convenience  of  witnesses  because  the  Code 
requires  that  the  ends  of  justice  be  promoted  as  well  as  the  convenience 
of  witnesses.  Mills  v.  Sparrow  (1909),  131  App.  Div.  241,  115  N.  Y.  Supp. 
629. 

In  an  action  for  assault  the  place  of  trial  may  be  changed  on  account 
of  the  convenience  of  witnesses  where  defendant  specifies  eight  witnesses 
six  of  whom  were  present,  and  plaintiff  merely  aUeges  that  none  of  those 
were  present.  Fuchs  v.  Fitzer  (1908),  126  App.  Div.  917,  109  N.  Y.  Supp. 
1024. 

Where  a  contract  for  the  sale  of  goods  by  sample  was  negotiated  at 
the  place  of  business  of  the  vendee  and  the  vendors  on  receiving  the  or- 
der from  their  salesman  confirmed  the  same  by  writing  and  delivered  the 
goods  at  the  vendee's  place  of  business,  a  motion  to  change  the  place  of 
trial  to  the  vendee's  county  should  be  granted  where  the  moving  papers 
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show  that  the  oonvenienoe  of  witnesses  and  ends  of  justice  will  be  jub- 
served  thereby.  Denser  v.  Grewen  (1909),  133  App.  Div.  706,  118  N.  Y. 
Supp.  230. 

Li  an  action  for  professional  services  a  motion  to  change  the  venue  to 
the  county  in  which  defendant  resides  on  the  ground  of  convenience  of 
witnesses  should  be  granted  when  it  is  shown  that  nearly  all  the  services 
rendered  by  plaintiff  were  performed  in  that  county,  and  the  larger  num- 
ber of  material  witnesses  reside  there.  Harrison  v.  Holahan  (1907),  122 
App.  Div.  740,  107  N.  Y.  Supp.  741. 

Where  upon  a  motion  to  change  the  place  of  trial  for  the  convenience 
of  witnesses  the  opposing  affidavit  shows  not  only  that  the  plaintiff  is  an 
old  resident  of  the  county  where  the  venue  is  laid  but  that  four  out  of  seven 
of  his  intended  witnesses  reside  in  said  county  and  only  one  in  New  York 
county  where  the  cause  of  action  arose,  the  motion  will  be  denied  in  ac- 
cordance with  the  settled  practice  in  the  Ninth  Judicial  District.  Brady  v. 
CJohen  (1908),  57  Misc.  368,  109  N.  Y.  Supp.  628. 

Jt  is  no  answer  to  a  motion  to  change  the  place  of  trial  for  the  conven- 
ience of  witnesses  to  say  that  because  of  facilities  for  transportation  it  is 
as  convenient  for  the  majority  of  the  witnesses  to  come  to  New  York 
where  the  venue  is  laid  as  to  go  to  the  county  seat  of  their  residence. 
Snyder  Co.  v.  Smith  (1908),  124  App.  Div.  412,  108  N.  Y.  Supp.  992. 

The  place  of  trial  of  an  action,  brought  by  a  resident  of  this  state  against 
a  foreign  corporation,  may  be  changed  from  the  county  where  the  plain- 
tiff resides  to  another  county,  when  such  change  will  promote  the  conven- 
ience of  witnesses  and  the  ends  of  justice.  (jk>rman  v.  South  Boston  Iron 
Co.  (1884),  32  Hun,  71. 

A  motion  to  change  the  place  of  trial  for  convenience  of  witnesses  must 
be  made  by  all  the  defendants  who  defend,  unless  some  reason  is  shown  why 
all  do  not  join.  L3rman  v.  Gramercy  Club  (1898),  28  App.  Div.  30,  50 
N.  Y.  Supp.  1004,  citing  Sailly  v.  Hutton,  6  Wend.  508;  L^  v.  Dorsheim, 
19  id.  700;  Britton  v.  Peabody,  4  Hill,  62,  n.;  Welling  v.  Sweet,  1  How. 
Pr.  166. 

Where  the  issues  were  whether  the  grantor  of  the  defendant  had  fraudu- 
lently purchased  the  goods  in  question,  and  whether  the  defendant  was  a 
purchaser  in  good  faith,  the  venue  should  be  changed  to  the  county  in 
which  it  appears  all  the  transactions  between  the  parties  had  occurred. 
Zenner  v.  Dexter  (1896),  92  Hun,  195,  36  N.  Y.  Supp.  590. 

As  a  general  rule,  the  court  will  look  to  the  county  where  witnesses  re- 
side, rather  than  the  distance  they  will  have  to  travel.  People  v.  Wright 
(1861),  6  How,  Pr.  23;  Hull  v.  HuU  (1842),  1  Hill,  671;  Jordan  v.  Garrison 
(1852),  6  How.  Pr.  6;  Goodrich  v.  Vanderbilt  (1852),  7  id.  467. 

When  the  change  of  venue  will  provide  for  the  convenience  of  witnesses, 
the  fact  that  such  change  will  involve  inconvenience  to  the  plaintiff  will 
not  operate  to  prevent  it.  Hedges  v.  Bemis  (1899),  38  App.  Div.  349,  66 
N.  Y.  Supp.  566. 

Expert  witnesses  are  not  the  witnesses  whose  convenience  is  to  be  con- 
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suited  by  changing  the  place  of  trial.  Bushnell  v.  Durrant  (1894),  83  Hun, 
32, 31  N.  Y.  Supp.  608;  Adiianoe,  Piatt  A  Co.  v.  Coon  (1897),  15  App.  Div. 
92,  44  N.  Y.  Supp.  288. 

The  change  will  not  be  made,  nor  the  venue  retained  for  the  convenience 
of  witnesses  residing  in  another  state.  Bowles  v.  Rome,  Watertown,  etc., 
R.  R.  Co.  (1886),  38  Hun,  607;  N.  J.  Zinc  Co.  v.  Blood  (1859),  8  Abb.  147; 
Cornfield  v.  lindley  (1825),  4  Cow.  532;  Bank  of  St.  Albans  v.  Knicker- 
bocker (1831),  6  Wend.  541;  Peet  v.  Billings  (1829),  2  id.  282.  When  mo- 
tion to  change  place  of  trial  is  based  upon  the  convenience  of  witnesses,  the 
convenience  of  witnesses  not  employees  will  be  given  greater  consideration 
than  that  of  those  who  are  employees.  Hays  v.  Faatz  Reynolds  Felting 
Co.  (1906),  112  App.  Div.  487,  98  N.  Y.  Supp.  386. 

It  is  the  rule  not  to  change  the  venue  for  the  convenience  of  witnesses 
from  any  of  the  adjacent  counties  to  New  York  county.  Brink  v.  Home 
Ins.  Co.  (1896),  2  App.  Div.  122,  37  N.  Y.  Supp.  628;  Navratil  v.  Bohm 
(1898),  26  App.  Div.  460,  50  N.  Y.  Supp.  225. 

Such  rule  is  not  applicable  to  a  motion  to  change  the  place  of  trial  from 
Erie  county  to  New  York  county.  Osterhout  v.  Rabe  (1899),  39  App. 
Div.  413,  57  N.  Y.  Supp.  336. 

In  an  action  brought  to  recover  for  services  rendered  by  an  attorney,  the 
locality  where  the  cause  of  action  arose  and  the  services  were  performed 
are  important  elements  in  determining  the  county  in  which  the  trial  should 
be  had.    Roberte  v.  Lansing  (1901),  60  App.  Div.  81,  66  N.  Y.  Supp.  736. 

In  an  action  for  an  unlawful  arrest,  venue  will  be  changed  to  the  county 
where  the  cause  of  action  arose  when  it  appears  that  the  arrest  was  made 
in  that  county  by  the  officials  thereof,  and  that  all  the  material  witnesses 
except  the  plaintiff  and  another  person  resided  in  such  county.  Archer 
V.  Mcllravy  (1903),  86  App.  Div.  512,  83  N.  Y.  Supp.  727. 

A  change  of  the  venue  of  an  action  to  the  county  where  the  cause  of  the 
action  arose  will,  as  a  general  rule,  be  allowed  when  the  convenience  of  a 
majority  of  the  witnesses  will  be  thereby  promoted.  Laroque  v.  Conhaim 
(1904),  45  Misc.  234,  92  N.  Y.  Supp.  99. 

The  ground  of  the  application  is  the  convenience  of  witnesses  and  the 
place  where  the  transaction  arose  is  a  circumstance  to  be  taken  into  con- 
sideration in  the  disposition  of  the  motion,  —  it  is  a  very  significant  and 
often  controlling  circumstance.  Where,  however,  the  affidavits  show  over- 
whelmingly that  the  convenience  of  the  witnesses  will  be  subserved  by  dis- 
regarding that  provision  its  importance  as  a  circumstance  will  be  over- 
borne. Lewis  Co.  V.  Phoenix  Cap  Co.  (1906),  115  App.  Div.  188, 100  N.  Y. 
Supp.  669. 

Waiver.  —  A  defendant  waives  his  right  to  change  the  place  of  trial  for 
the  convenience  of  witnesses  by  noticing  the  cause  for  trial  in  the  other 
county,  by  stipulating  that  the  cause  be  tried  at  certain  dates,  by  accepting 
the  favor  of  opening  default  on  agreement  that  the  cause  be  placed  on  the 


Digitized  by 


Google 


The  General  Rules  of  Practice  211 

Change  of  venue,  stay  of  proceedings;  affidavits  —  Rule  48 

calendar  for  trial  at  an  early  date,  by  appearing  in  court  apparently  ready 
for  trial,  and  by  general  laches.  Schaaf  v.  Denniston  (1907),  121  App.  Div. 
604,  106  N.  Y.  Supp.  168. 

The  place  where  the  cause  of  action  arose  is  material  and  may  be  con- 
trolling on  a  motion  to  change  the  place  of  trial  for  the  convenience  of  wit- 
nesses. Hum  V.  Ohnstead  (1907),  65  Misc.  504,  106  N.  Y.  Supp.  1091. 
But  it  must  yield  when  the  convenience  of  witnesses  is  paramount.  Lewis 
Co.  V.  Phoenix  Cap  Co.  (1906),  115  App.  Div.  888. 

On  a  motion  to  change  the  venue  of  an  action  to  recover  for  a  breach  of 
contract  to  sell  and  deliver  goods  made  on  the  ground  of  convenience  of 
witnesses,  the  county  where  the  contract  was  made  and  to  be  performed 
may  be  considered.  Jaoobson  v.  German-American  Button  Co.  (1908), 
124  App.  Div.  251,  108  N.  Y.  Supp.  795. 

On  a  motion  to  change  the  place  of  trial,  where  the  cause  of  action  arose  in 
the  county  to  which  the  change  is  sought  to  be  made,  and  the  case  is  one 
where  that  consideration  should  have  great  weight,  and  the  moving  affi- 
davits show  that  all  the  witnesses  who  knew  anything  about  the  matter 
lived  there  and  that  defendants  had  talked  with  "some"  of  their  witnesses 
and  they  would  testify  to  the  facts  stated  and  plaintiff  swears  to  no  wit- 
nesses in  the  county  where  the  action  is  brought,  the  motion  should  be 
granted.    Hum  v.  Olmstead  (1907),  56  Misc.  504,  106  N.  Y.  Supp.  1091. 

Number  of  witnesses,  when  to  govern.  —  An  action  for  forcible  ejection 
from  a  railroad  train  should  be  changed  to  the  county  where  the  alleged 
tort  was  committed  when  the  defendant  has  twenty-four  witnesses  in  that 
and  adjacent  counties  who  will  testify  concerning  the  transaction  and  the 
plaintiff  has  only  nineteen  witnesses.  Neeley  v.  Erie  Railroad  Co.  (1909), 
134  App.  Div.  781,  119  N.  Y.  Supp.  953. 

It  is  not  a  hard  and  fast  rule  that  where  the  number  of  witnesses  is  equally 
divided  between  the  county  where  the  venue  is  laid  and  that  in  which  the 
transaction  occurred,  the  place  of  trial  shall  be  changed  to  the  latter  county. 
Larkin  v.  Sheldon  (1908),  59  Misc.  406,  109  N.  Y.  Supp.  1105. 

Where  in  an  action  to  recover  damages  for  breach  of  a  building  contract 
it  appears  that  the  contract  was  to  be  performed  in  defendant's  county 
and  that  the  greater  number  of  witnesses  reside  there  as  well  as  arbitrators 
appointed  pursuant  to  the  contract,  the  venue  should  be  changed  to  said 
county.  Aldine  Mfg.  Co.  v.  Duffy-Mclnnemey  (1908),  124  App.  Div. 
751,  109  N.  Y.  Supp.  598. 

Where  a  defendant  moving  to  change  the  place  of  trial  shows  that  the 
contract  in  question  was  made  and  was  to  be  performed  in  the  county  of 
his  residence  where  the  greater  number  of  witnesses  resided,  while  the 
plaintiff  has  but  a  single  witness  beside  himself  in  the  county  where  the 
venue  is  made,  the  place  of  trial  should  be  changed  to  the  former  county. 
Jacobson  v.  German-American  Button  Co.  (1908),  124  App.  Div.  251,  100 
N.  Y.  Supp.  795. 
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Where  it  is  obvious  that  the  defendant  will  call  as  many  witnesses  as 
the  plaintiff,  the  place  of  trial  should  be  in  the  county  where  the  cause  of 
action  arose.  Pinkus  v.  United  Cloak  A  Suit  Co.  (1908),  124  App.  Div. 
535,  108  N.  Y.  Supp.  932. 

The  preponderance  of  witnesses  in  the  counties  in  question  govern  the 
decision.  Gilbert  v.  Chapman  (1845),  1  How.  Pr.  54;  Beardsley  v.  Dick- 
erson  (1850),  4  id.  81. 

And  when  the  number  of  witnesses  is  nearly  equal  upon  each  side,  a 
change  of  venue  will  not  be  granted.  Austin  v.  Hinkley  (1857),  13  How. 
Pr.  576;  Weed  v.  HaUiday  (1845),  1  id.  73;  Green  v.  Weston  (1890),  31 
N.  Y.  St.  Rep.  478.  In  such  cases  the  determination  may  be  controlled 
by  the  place  of  the  transactions.  Peck  v.  Parker  (1883),  15  Week.  Dig. 
142;  Whitall  v.  Moshier  (1831),  7  N.  Y.  St.  Rep.  390;  Maynard  v.  Chase 
(1890),  30  id.  348. 

Where  it  appears  that  the  number  of  material  witnesses  required  by  each 
side  is  about  the  same,  and  they  will  not  be  greatly  inconvenienced  by  the 
trial  of  the  action  in  either  county,  the  trial  should  be  had  in  the  county 
where  the  cause  of  action  arose.  Hausman  v.  Moore  (1896),  7  App.  Div. 
459,  39  N.  Y.  Supp.  1089;  Adriance,  Piatt  &  Co.  v.  Coon  (1897),  15  id. 
92,  44  N.  Y.  Supp.  1088;  Kubiac  v.  Clement  (1898),  35  id.  186,  54  N.  Y. 
Supp.  773;  Osterhout  v.  Rabe  (1899),  39  id.  413,  57  N.  Y.  Supp.  336; 
Payn  v.  Eureka  Electric  Co.  (1895),  88  Hun,  2A),  34  N.  Y.  Supp.  657. 

A  showing  of  seventy-eight  material  witnesses  in  an  affidavit  will  be 
deemed  a  fraud  on  the  court  unless  it  is  fully  explained  that  such  a  number 
are  necessary.  Garbutt  v.  Bradner  (1845),  1  How.  122;  Wallace  v.  Bond 
(1843),  4  HiU,  536. 

Affidavits  on  motion.  —  The  moving  party  is  not  compelled  to  disclose 
the  grounds  of  his  expectation  that  his  witnesses  will  testify  to  the  material 
facts  claimed,  though  a  failure  to  disclose  the  grounds  may  be  considered 
in  determining  the  motion  upon  the  merits.  Kalbfleisch  v.  Rider  (1907), 
120  App.  Div.  623,  105  N.  Y.  Supp.  539. 

When  the  moving  parties  swear  to  the  facts  or  'Hhat  he  will  prove  by 
the  sidd  witnesses  on  the 'trial  of  this  cause,"  the  affidavit  is  sufficient  to 
require  the  court  to  consider  the  application  on  its  merits.  Kalbfleisch  v. 
Rider  (1907),  120  App.  Div.  623,  105  N.  Y.  Supp.  539. 

Where  an  affidavit  alleges  that  the  defendant  fairly  stated  to  his  counsel 
the  facts  which  he  expected  to  prove  by  the  witnesses  named,  a  formal  affi- 
davit of  merits  is  not  necessary.  Agne  v.  Schwab  (1908),  127  App.  Div. 
67,  111  N.  Y.  Supp.  8. 

In  an  action  for  the  purchase  price  of  paint,  affidavits  of  the  plaintiff 
showing  that  certain  witnesses  have  purchased  or  used  paint  ''identical 
with  the  punt  in  question''  but  not  showing  that  any  of  the  witnesses 
offered,  bought  or  had  any  of  the  paint  in  question,  do  not  establish  their 
materiality  on  the  question  of  quality  and  where  there  is  no  preponder- 
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ance  of  material  witnesses  in  favor  of  the  plaintiff,  where  all  the  transactions 
took  place  in  the  defendant's  county  and  where  the  paint  was  delivered 
there,  the  venue  should  be  changed  to  the  defendant's  county.  Ludlow  v. 
Single  Paper  Co.  (1909),  132  App.  Div.  601,  116  N.  Y.  Supp.  1096. 

An  affidavit,  used  on  a  motion  to  change  the  place  of  trial,  is  defective 
when  the  defendant  fails  to  state  therein  that,  without  the  testimony  of 
each  and  every  of  the  witnesses  named,  it  cannot  safely  proceed  to  trial, 
as  it  is  advised  by  its  counsel,  and  verily  believes.  Randerson  v.  White 
Star  Towing  Co.  (1899),  26  Misc.  305,  56  N.  Y.  Supp.  1004. 

The  affidavit  should  state  that  the  party  has  fully  and  fairly  stated  the 
case  to  his  counsel,  giving  the  name  and  address  of  such  coimsel.  Briasco 
V.  Lawrence  (1889),  21  N.  Y.  St.  Rep.  964;  Ellis  v.  Jones  (1852),  6  How. 
Pr.  296;  Lynch  v.  Moahier  (1850),  4  id.  86.  But  where  the  party  himself 
is  an  attorney  and  acts  for  himself  he  need  not  swear  to  any  statement  of 
facts  to  a  counsel.    Ackerman  v.  Delude  (1883);  20  Hun,  137. 

The  strict  requirements  of  the  older  decisions,  as  stated  in  the  note  to 
4  Hill,  62,  as  to  the  affidavits  necessary  on  the  motion  to  change  the  venue, 
should  not  be  relaxed.  Carpenter  v.  Continental  Ins.  Co.  (1883),  31  Hun, 
78;  Noye  Mfg.  Co.  v.  Whitmore  (1886),  23  Week.  Dig.  524. 

Where  the  moving  affidavits  merely  state  that  the  moving  party  expects 
to  prove  certain  facts  by  the  witnesses  named,  but  fail  to  state  that  facts 
can  be  proved  by  the  witnesses,  and  do  not  disclose  grounds  showing  that 
the  facts  can  probably  be  established  by  them,  the  moving  papers  are  in- 
sufficient. Lyman  v.  Gramercy  Club  (1898),  28  App.  Div.  30,  50  N.  Y. 
Supp.  1004,  citing  Thurfjell  v.  Witherbee  (1893),  70  Hun,  401,  24  N.  Y. 
Supp.  278;  McPhaU  v.  Ridout  (1894),  83  id.  446,  31  N.  Y.  Supp.  934;  White 
V.  HuU  (1896),  8  App.  Div.  618,  40  N.  Y.  Supp.  945. 

If  it  appears  that  there  is  reasonable  ground  for  the  expectation  of  the 
moving  party  that  he  will  be  able  to  prove  by  the  witnesses  the  facts  therein 
stated,  that  is,  that  the  witnesses  must  necessarily  know  the  facts,  the  court, 
in  the  exerdse  of  its  discretion,  may  fairly  conclude  that  the  statement  of 
such  expectation  is  the  equivalent  of  a  positive  statement  of  ability,  even 
where  the  moving  party  states  only  what  he  expects  to  prove,  not  what  he 
can  prove,  by  the  witnesses  named,  and  the  affidavits  themselves  are  not 
produced  on  the  motion.  Hayes  v.  Garson  (1898),  25  App.  Div.  115,  49 
N.  Y.  Supp.  220.  But  see  Imgard  v.  Duffy  (1893),  73  Hun,  255,  25  N.  Y. 
Supp.  865,  which  holds  that  expectations  alone  are  insufficient. 

It  is  insufficient  to  give  the  names  of  the  witnesses  relied  on,  with  their 
addresses  as  New  York  city;  the  affidavits  in  such  case  should  contain  the 
occupation  of  each  witness,  with  his  street  and  street  number.  Lyman 
V.  Gramercy  Club  (1898),  28  App.  Div.  30,  50  N.  Y.  Supp.  1004. 

The  affidavit  must  state  that  the  evidence  of  each  witness  is  material 
and  in  what  respect.  People  v.  Hayes  (1852),  7  How.  Pr.  248;  Constantine 
V.  Denham  (1832),  9  Wend.  431;  American  Exchange  Bank  v.  Hill  (1862), 
22  How.  Pr.  29;  Price  v.  St.  Edward  Water  Works  Co.  (1859),  16  id.  51. 
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An  affidavit,  not  aided  by  the  pleadings,  which  does  not  allege  any  state- 
ment of  the  facts  to  counsel,  nor  show  any  reason  for  the  belief  of  the  af- 
fiant that  the  proposed  witnesses  would  testify  as  stated,  or  disclose  facts 
that  more  than  one  of  the  proposed  witnesses  were  material  and  neces- 
sary, is  too  informal  and  defective  to  warrant  the  granting  of  the  motion. 
Chapin  v.  Overin  (1893),  72  Hun,  614,  25  N.  Y.  Supp.  627. 

If  the  moving  affidavit  states  that  each  and  every  of  the  witnesses  men- 
tioned are  material  witnesses  for  the  deponent  on  the  trial  of  the  cause,  and 
that  without  the  testimony  of  each  and  every  one  of  them  the  moving  party 
cannot  safely  proceed  to  trial,  as  he  is  advised  by  his  counsel,  and  verily 
believes,  he  shows  that  the  witnesses  are  necessary  as  well  as  material, 
although  the  word  '' necessary ''  is  not  used  in  the  affidavit.  Smith  v. 
Mack  (1893),  70  Hun,  517,  24  N.  Y.  Supp.  131. 

Where  the  affidavit  stated  "that  this  defendant  has  conversed  with  the 
several  witnesses  herein  named,  and  each  and  every  witness  had  a  vivid 
recollection  of  the  different  conversations  had  between  this  defendant  and 
plaintiff  at  the  times  herein  mentioned,  and  each  and  every  witness  so 
named  is  prepared  to  give  testimony  on  the  trial  of  this  action  as  herein 
set  forth,  and  the  deponent  avers  that  he  can  prove  on  the  trial  of  this 
cause  all  of  the  material  facts  as  herein  set  forth  by  each  of  the  respective 
witnesses  herein  named,"  is  sufficient  to  show  that  the  defendant  could 
prove  by  his  witnesses  the  matters  they  were  expected  to  testify  to.  Rhein- 
strom  V.  Weir  (1896),  5  App.  Div.  109,  38  N.  Y.  Supp.  1030. 

It  appeared  that  the  moving  affidavit  did  not  show  what  information  the 
affiant  had  which  enabled  him  to  state  that  the  several  persons  named  as 
necessary  witnesses  would  be  able  to  testify  to  the  facts  set  forth  in  the 
affidavit;  it  was  held  that  this  omission  was  not  a  fatal  d^ect.  Myers 
V.  Village  of  Lansingburgh  (1889),  54  Hun,  623,  8  N.  Y.  Supp.  92. 

Different  rule  In  several  departments.  —  The  rule  as  to  the  necessity  of 
stating  the  grounds  of  an  affiant's  expectation  that  witnesses  would  testify 
to  the  facts  as  to  which  the  affiant  alleged  they  would  testify  is  not  uni- 
form in  the  several  departments.  While  it  is  better  practice  to  state  the 
grounds  of  the  affiant's  expectation,  but  as  this  was  not  required  in  the 
old  third  department,  the  moving  party  was  justified  in  following  the 
former  practice.  Bell  v.  Whitehead  Bros.  Co.  (1896),  5  App.  Div.  555,  39 
N.  Y.  Supp.  434. 

The  rule  prevailing  in  the  first  department,  that  a  failure  to  aUege  in 
the  affidavits  upon  what  the  party  founds  his  expectation  that  the  witnesses 
named  by  him  will  testify  to  the  facts  stated  therein  is  a  fatal  defect,  does 
not  prevail  in  the  third  department  any  further  than  that  the  failure  to 
make  such  statement  may  be  considered  in  passing  on  the  merits  of  the 
application.  Sinnit  v.  Cambridge  Valley  Agri.  Soc.  &  L.  B.  Asso.  (1898), 
27  App.  Div.  318,  50  N.  Y.  Supp.  166. 

In  the  old  fifth  department,  under  the  former  practice,  it  was  held  that 
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a  failure  to  state  the  facts  on  which  the  aflSant  bases  his  aUegations  that 
the  witnesses  named  therein  are  material  witnesses  is  radically  defective. 
McPhaU  V.  Ridout  (1894),  83  Hun,  446,  31  N.  Y.  Supp.  934. 

In  the  first  department  the  affidavits  must  discl<^e  the  grounds  showing 
that  the  facts  can  probably  be  established  by  the  witnesses  designated. 
Tuska  V.  Wood  (1894),  81  Hun,  79,  30  N.  Y.  Supp.  623.  See  also  Thurf- 
jell  V.  Witherbee  (1893),  70  id.  401,  24  N.  Y.  Supp.  278;  White  v.  Hall 
(1896),  8  App.  Div.  618,  40  N.  Y.  Supp.  946;  Imgard  v.  Duffy  (1893),  73 
Hun,  265,  25  N.  Y.  Supp.  865. 

Rule  49.  Guardians  ad  litem,  qualifications 

No  person  shall  be  appointed  guardian  ad  litem,  either 
on  the  application  of  the  infant  or  otherwise,  unless  he 
be  the  general  guardian  of  such  infant,  or  is  fully  compe- 
tent to  understand  and  protect  the  rights  of  the  infant, 
and  has  no  interest  adverse  to  that  of  the  infant,  and  is 
not  connected  in  business  with  the  attorney  or  coxmsel 
of  the  adverse  party.  And  no  person  shall  be  appointed 
such  guardian  who  is  not  of  sufficient  ability  to  answer 
to  the  infant  for  any  damage  which  may  be  sustained  by 
his  negligence  or  misconduct  in  the  defense  or  prosecu- 
tion of  the  suit,  and  such  ability  shall  be  shown  by  affi- 
davit stating  facts  in  respect  thereto.  And  no  person 
shall  be  appointed  guardian  ad  litem  who  is  nominated 
by  the  adverse  party. 

Formerly  Rule  59,  1858;  Rule  61,  1871;  Rule  61,  1874;  Rule  52,  1877; 
Rule  49,  1880;  Rule  49,  1884;  Rule  49,  1888;  Rule  49,  1896. 

Guardian  ad  litem  for  infant  plaintiff.  —  Before  a  summons  is  issued,  in 
the  name  of  an  infant  plaintiff,  a  competent  and  responsible  person  must 
be  appointed,  to  appear  as  his  guardian  for  the  purpose  of  the  action,  who 
shall  be  responsible  for  the  costs  thereof,  except  where  such  infant  prose- 
cutes as  a  poor  person  as  provided  for  under  section  four  hundred  and  fifty- 
nine  of  this  act,  in  which  case  security  for  costs  shaU  not  be  required.  Code 
av.  Pro.,  {  469. 

The  guardian  must  be  appointed  upon  the  application  of  the  infant,  if  he 
is  of  the  age  of  fourteen  years,  or  upwards;  or,  if  he  is  under  that  age, 
upon  the  application  of  his  general  or  testamentary  guardian,  if  he  has  one, 
or  of  a  relative  or  friend.  If  the  application  is  made  by  a  relative  or  friend, 
notice  thereof  must  be  given  to  his  general  or  testamentary  guardian,  if  he 
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has  one;  or,  if  he  has  none,  to  the  person  with  whom  the  infant  resides. 
Code  av.  Pro.,  §  470. 

A  guardian  for  an  infant  wife  suing  with  her  husband  is  not  necessary 
unless  the  action  is  to,  recover  her  separate  property.  Cook  v.  Rawdon 
(1852),  6  How.  Pr.  233. 

There  is  no  authority  for  the  appointment  of  a  guardian  for  the  purpose 
of  a  submission  of  a  controversy.  An  infant  cannot  submit  a  controversy. 
Fisher  v.  Stilson  (1860),  9  Abb.  33. 

An  action  relating  ;to  the  personal  estate  of  an  infant  can  only  be  brought 
in  the  name  of  the  infant  by  his  guardian  ad  litem,  appointed  for  that 
purpose,  and  cannot  be  brought  by  his  general  guardian  as  such.  Buerman 
v.  Buerman  (1849),  3  How.  Pr.  (N.  S.)  393;  S.  C,  9  Qv.  Pro.  R.  146;  Segel- 
ken  V.  Meyer  (1884),  94  N.  Y.  473,  affg.  22  Hun,  6;  Perkins  v.  Stimmel 
(1887),  4  N.  Y.  St.  Rep.  469. 

A  father  of  the  infant  plaintiff  will  not  be  appointed  imless  he  is  of  suffi- 
cient means  to  fulfill  the  requirements  of  section  469.  Michel  v.  Mang 
(1884),  5  Civ.  Pro.  R.  162. 

If  the  person  appointed  as  plaintiff's  guardian  is  not  pecuniarily  responsi- 
ble, the  defendant  must  raise  the  objection  as  soon  as  he  learns  of  his  ap- 
pointment. Wice  V.  Commercial  Ins.  Co.  (1879),  7  Daly,  258;  S.  C,  2 
Abb.  N.  C.  325. 

An  infant  plaintiff,  not  possessed  of  any  funds  of  his  own,  should  not 
be  denied  leave  to  prosecute  the  action  as  a  poor  person  simply  because 
his  guardian  ad  litem  is  his  father,  and  the  father,  upon  his  application  for 
appointment  as  such  guardian,  has  shown  himself  to  be  worth  more  than 
$100,  and  to  be  of  sufficient  financial  responsibility  to  answer  to  the  plain- 
tiff for  any  misconduct  in  prosecuting  the  action.  Larsen  v.  Interurban 
St.  R.  Co.  (1904),  97  App.  Div.  150,  89  N.  Y.  Supp.  649. 

Effect  of  omission  to  appoint  —  Failure  to  appoint  a  guardian  for  an 
infant  plaintiff  does  not  deprive  the  court  of  jurisdiction  of  the  action. 
Simms  v.  N.  Y.  College  of  Dentistry  (1885),  35  Hun,  344. 

If  an  infant  plaintiff  comes  of  age  after  the  action  is  brought  and  before 
trial,  the  failure  to  appoint  a  guardian  for  him  is  a  mere  irregularity,  which 
is  waived  by  pleading  to  the  merits.  Smart  v.  Haring  (1878),  14  Hun,  276. 
See  also  Parks  v.  Parks  (1865),  19  Abb.  161. 

Guardian  ad  litem  of  Infant  defendant  —  ApplicaHon  for  appoint- 
ment. —  An  infant  defendant  must  also  appear  by  guardian,  who  must  be  a 
competent  and  responsible  person,  appointed  upon  the  application  of  the 
infant,  if  he  is  of  the  age  of  fourteen  years,  or  upwards,  and  applies  within 
twenty  days  after  personal  service  of  the  summons,  or  after  service  thereof 
is  complete,  as  prescribed  in  section  four  hundred  and  forty-one  of  this  act; 
or,  if  he  is  under  that  age,  or  neglects  so  to  apply,  upon  the  application  of 
any  other  party  to  the  action,  or  of  a  relative  or  friend  of  the  infant.  Where 
the  application  is  made  by  a  person  other  than  the  infant,  notice  thereof 
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must  be  given  to  his  general  or  testamentary  guardian,  if  he  has  one  within 
the  state;  or,  if  he  has  none,  to  the  infant  himself,  if  he  is  of  the  age  of  four- 
teen years,  or  upwards,  and  within  the  state;  or,  if  he  is  under  that  age, 
and  within  the  state,  to  the  person  with  whom  he  resides.  Code  Civ. 
Pro.,  §  471. 

How  appoifUed;  token  derk  to  act,  —  The  court  in  which  the  action  is 
brought,  or  a  judge  thereof,  or,  if  the  action  is  brought  in  the  Supreme 
Court,  the  county  judge  of  the  county  where  the  action  is  triable,  may 
appoint  a  guardian  ad  litem  for  an  infant,  either  plaintiff  or  defendant,  as 
prescribed  in  this  article.  The  clerk  must  act  in  that  capacity  for  an  in- 
fant defendant,  where  the  court  or  the  judge  appoints  him.  No  person, 
other  than  the  clerk,  shall  be  appointed  a  guardian  ad  litem,  unless  his 
written  consent,  duly  acknowledged,  is  produced  to  the  court  or  judge  mak- 
ing the  appointment.    Code  Civ.  Pro.,  §  472. 

Gtua-dian  for  absent  infant  defendant.  —  Where  an  infant  defendant  re- 
sides out  of  the  state  or  resides  within  the  state  and  is  temporarily  absent 
therefrom,  the  court  may,  in  its  discretion,  make  an  order  designating  a 
person  to  be  his  guardian  ad  litem,  unless  he,  or  some  one  in  his  behalf, 
procures  such  a  guardian  to  be  appointed,  as  prescribed  in  the  last  two 
sections,  within  a  specified  time  after  service  of  a  copy  of  the  order.  The 
court  must  give  special  directions  in  the  order,  respecting  the  service 
thereof,  which  may  be  upon  the  infant.  The  summons  may  be  served  by 
delivering  a  copy  to  the  guardian  so  appointed,  with  like  effect  as  where  a 
summons  is  served  without  the  state  upon  an  adult  defendant,  pursuant 
to  an  order  for  that  purpose,  granted  as  prescribed  in  section  four  hundred 
and  thirty-eight  of  this  act;  except  that  the  time  to  appear  or  answer  is 
twenty  days  after  the  service  of  the  summons,  exclusive  of  the  day  of 
service.   Code  Civ.  Pro.,  §  473. 

The  appointment  of  a  guardian  for  an  infant  defendant  can  only  be 
made  after  personal  or  substituted  service.  Ingersoll  v.  Mangam  (1881), 
84  N.  Y.  622.  An  appointment  of  a  guardian  for  an  infant  defendant  who 
had  not  been  served  with  a  summons  is  void.  Glover  v.  Haws  (1865), 
19  Abb.  161,  n. 

An  appointment  cannot  be  made  nunc  pro  tunc.  Kennedy  v.  Arthur 
(1890),  18  Civ.  Pro.  R.  390.  A  guardian  cannot  be  appointed  nunc  pro 
tunc  on  the  application  of  the  plaintiff  after  the  verdict,  though  he  may 
move  to  strike  out  the  appearance  and  answer  of  the  defendant.  Boylen  v. 
McAvoy  (1866),  29  How.  Pr.  278. 

Effect  of  failure  to  appoint  —  Judgment  without  the  appointment  of  a 
guardian  for  an  infant  defendant  is  irregular.  Id.;  Fairweather  v.  Sat- 
terly  (1869),  7  Robt.  546. 

Where  an  infant  defendant  in  an  action  for  the  foreclosure  of  a  mortgage 
is  served  with  the  summons,  but  a  guardian  ad  litem  is  not  appointed,  the 
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judgment  is  voidable  but  not  void.  McMurray  v.  McMurray  (1876), 
66  N.  Y.  175. 

It  has  been  held  by  the  General  Term  that  such  an  omission  was  not  an 
irregularity,  but  an  error  in  fact.  Peck  v.  Coler  (1880),  20  Hun,  534; 
Rogers  v.  McLean  (1860),  10  Abb.  306;  S.  C,  31  Barb.  304,  modified,  11 
Abb.  440,  and  affd.  34  N.  Y.  536. 

Failure  to  appoint  a  guardian  ad  litem  for  an  infant  defendant  is  an 
irregularity  for  which  the  judgment  must  be  reversed,  if  properly  and  timely 
presented.    Frost  v.  Frost  (1896),  15  Misc.  167,  37  N.  Y.  Supp.  18. 

Where  applicatioii  should  be  made.  —  Infants  were  personally  served 
out  of  the  state  under  an  order  of  publication.  It  was  held  that  as  an 
application  for  the  appointment  of  a  guardian  could  not  be  made  until 
forty-two  days  had  elapsed  from  the  time  when  personal  service  was  made, 
that  the  court  acquired  no  jurisdiction  to  make  an  appointment  of  a  guard- 
ian for  such  infants  before  that  time;  that  the  infants  were  not  competent  to 
waive,  by  any  affirmative  act,  the  restrictive  provisions  of  the  statute;  and 
eo,  that  an  appearance  by  the  guardian  was  not  an  appearance  by  the 
infants.    Crouter  v.  Crouter  (1892),  133  N.  Y.  55. 

Who  may  be  appointed  guardians  ad  litem  under  rule;  effect  of  viola- 
tloa.  —  Where  an  infant  beneficiary  of  a  trust,  over  the  age  of  fourteen, 
and  a  resident  of  the  state  of  New  Jersey,  is  served  in  the  state  of  New 
York,  with  an  order  made  in  a  special  proceeding  instituted  by  the  trustee, 
in  the  Supreme  Court  in  this  state,  to  obtain  a  discharge  from  his  trust, 
requiring  her  to  show  cause  why  a  guardian  ad  litem  should  not  be  ap- 
pointed to  represent  her  in  such  proceeding,  the  Supreme  Court  has,  on  the 
failure  of  the  infant  to  apply  for  the  appointment  of  a  guardian  ad  litem, 
prior  to  the  return  day  mentioned  in  the  order,  power  to  appoint  such  a 
guardian.  Where,  however,  the  Supreme  Court  appoints  a  guardian  ad 
litem  nominated  by  the  adverse  party  in  express  violation  of  the  above 
Rule  49,  the  order  appointing  the  guajxiian  ad  litem  so  nominated  should 
be  vacated.  Matter  of  Cutting,  No.  1  (1899),  38  App.  Div.  247,  56  N.  Y. 
Supp.  945. 

An  appointment  of  a  guardian  for  an  infant  defendant  whose  interests 
are  adverse  to  those  of  the  infant  is  a  violation  of  Rule  49,  and  is  something 
more  than  a  mere  irregularity  in  practice.  Hecker  v.  Sexton  (1887),  43 
Hun,  593. 

A  clerk  in  an  office  of  the  attorneys  for  the  plaintiffs  in  an  action  of  par- 
tition cannot  be  appointed  guardian  ad  litem  for  infant  defendants;  if 
fiuch  a  person  is  so  appointed,  the  purchaser  at  a  sale  in  partition  pursuant 
to  such  an  action  may  be  relieved  from  his  purchase  and  be  repaid  the 
amount  of  his  bid  with  interest  together  with  the  expenses  incurred  by  him 
in  the  examination  of  the  title,  pro\ided  the  objection  is  taken  before  the 
passing  of  title.  Lake  v.  Kessel  (1901),  64  App.  Div.  540,  72  N.  Y.  Supp. 
311. 
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The  above  rule  should  be  construed  in  its  broadest  sense,  and  when  so 
construed  the  term  ''connected  in  business"  with  the  attorney  or  counsel 
of  the  adverse  party  contemplates  any  kind  of  business  association  and 
includes  clerks  as  well  as  partners.  The  terms  ''interest  adverse*'  and 
"adverse  party''  should  receive  a  similar  construction  and  the  rule  should 
not  be  limited  to  cases  where,  as  the  result  of  an  adjudication,  it  has  been 
held  that  the  interests  of  the  infant  are  or  are  not  adverse;  but  is  appli- 
cable as  well  to  cases  where  the  question  of  whether  the  interests  of  the 
infant  are  or  are  not  adverse  is  involved.  Parrish  v.  Parrish  (1902),  77 
App.  Div.  267,  78  N.  Y.  Supp.  1089.  This  case  was  reversed  in  175  N.  Y. 
181,  but  did  not  affect  the  construction  of  the  rule  made  by  the  Appellate 
Division.  It  was  held,  however,  that  an  eijor  of  the  court  in  appointing 
a  person  as  guardian  ad  litem  who  is  "connected  in  business  with  the  at- 
torney or  counsel  of  the  adverse  party''  where  the  proceedings  on  their 
face  appear  to  be  entirely  regular,  does  not  deprive  the  court  of  jurisdic- 
tion or  render  the  interlocutory  judgment  directing  the  sale  voidable;  such 
error  can  be  corrected  only  by  appeal  or  by  motion  to  set  aside  the  orders 
appointing  guardians  ad  litem. 

Rule  60.  Duties  of  guardiaii  ad  litem;  affidavit  to  entitle 
guardian  to  compensation 

It  shall  be  the  duty  of  every  attorney  or  oflScer  of  the 
court  to  act  as  the  guardian  of  any  infant  defendant,  in 
any  suit  or  proceedings  against  him,  whenever  appointed 
for  that  purpose  by  an  order  of  this  court.  And  it  shall 
be  the  duty  of  such  guardian  to  examine  into  the  cir- 
cumstances of  the  case,  so  far  as  to  enable  him  to  make 
the  proper  defense,  when  necessary  for  the  protection  of 
the  rights  of  the  infant;  and  he  shall  be  entitled  to  such 
compensation  for  his  services  as  the  court  may  deem 
reasonable.  But  no  order  allowing  compensation  to 
guardians  ad  litem  shall  be  made,  except  upon  an  affi- 
davit to  be  made  by  such  guardian,  if  an  attorney  of  the 
court,  or  if  the  guardian  be  not  an  attorney,  then  an 
affidavit  to  be  made  by  an  attorney  of  the  court  who  has 
acted  in  the  matter  in  behalf  of  such  guardian,  showing 
that  he  has  examined  into  the  circumstances  of  the  case, 
and  has,  to  the  best  of  his  abiUty,  made  himself  acquainted 
with  the  rights  of  his  ward,  and  that  such  guardian  has 
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taken  all  the  steps  necessary  for  the  protection  of  such 
rights,  to  the  best  of  his  knowledge,  and  as  he  beUeves, 
stating  what  has  been  done  by  him  for  the  purpose  of 
ascertaining  the  rights  of  the  ward. 

Fonnerly  Rule  61,  1868;  Rule  62,  1871;  Rule  62,  1874;  Rule  53,  1877; 
Rule  50,  1880;  Rule  50,  1884;  Rule  50,  1888;  Rule  50,  1896. 

Powers  and  duties  of  guardian.  —  A  guardian  ad  litem  cannot,  without 
the  order  of  the  court,  make  a  settlement  of  the  controversy  so  as  to  bind 
the  infant.  Edsall  v.  Vandemark  (1863),  39  Barb.  589;  Bulkly  v.  Van 
Wyck  (1836),  5  Paige,  536;  Leggett  v.  Sallon  (1833),  3  Paige,  84. 

If  the  interests  of  the  infant  have  been  in  any  way  prejudiced  or  sacri- 
ficed by  the  omission  of  the  guardian  ad  htem  to  raise  an  objection,  their 
remedy  would  be  against  him  and  the  sureties  on  his  bond  for  his  omission 
to  care  for  and  protect  the  interests  of  the  infant.  Reed  v.  Reed  (1887), 
46  Hun,  212;  Knickerbocker  v.  De  Freest  (1832),  2  Paige,  304. 

Purchase  by  guardian.  —  The  purchase  of  lands  by  a  guardian  ad  htem 
in  her  own  name  raises  a  presumption  that  the  purchase  was  made  in  her 
own  interest  and  that  if  the  fact  was  otherwise,  the  burden  is  on  the 
guardian  to  show  that  the  purchase  is  not  such  a  one  as  tke  statute  con- 
demns.   O'Donoghue  v.  Boies  (1895),  92  Hun,  3,  37  N.  Y.  Supp.  961. 

Liability  of  guardian  ad  litem  for  costs.  —  A  guardian  ad  htem  is  re- 
sponsible for  costs,  but  the  Code  does  not  require  him  to  give  security 
therefor.  Steinberg  v.  Manhattan  Ry.  Co.  (1880),  10  Week.  Dig.  346; 
Leopold  V.  Meyer  (1860),  10  Abb.  40;  Cook  v.  Rawdon  (1852),  6  How.  Pr. 
233. 

If  the  defendant  succeeds  in  the  action  he  may  issue  execution  against 
the  person  of  the  guardian  ad  litem  in  the  same  manner  as  though  he  were 
plaintiff  in  the  action.    Miller  v.  Woodhead  (1889),  17  Civ.  Pro.  R.  102. 

A  judgment  for  costs  entered  in  favor  of  defendant  in  an  action  brought 
by  a  guardian  ad  litem  should  be  in  form  as  against  plaintiff,  but  may  be 
enforced  by  attachment  against  the  guardian  without  previous  demand. 
Schoen  v.  Schlessinger  (1879),  57  How.  Pr.  490. 

Where  an  infant  began  an  action  in  his  own  name,  and  a  guardian  ad 
Utem  was  appointed  to  prosecute  the  suit  for  him,  but  after  attaining  his 
majority  the  infant  assumed  the  management  of  the  suit.  Held,  that  the 
guardian  was  not  Uable  for  costs.  Sparman  v.  Keim  (1879),  6  Abb.  N.  C. 
353. 

A  person  appointed  guardian,  as  prescribed  in  this  article,  for  an  in- 
fant defendant  in  an  action,  is  not  liable  for  the  costs  of  the  action,  unless 
specially  charged  therewith  by  the  order  of  the  court,  for  personal  mis- 
conduct.   Code  Civ.  Pro.,  §  477. 
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Where  costs  are  awarded  against  an  infant  plaintiff,  they  may  be  col- 
lected, by  execution  or  otherwise,  from  his  guardian  ad  litem,  in  like  man- 
ner as  if  the  latter  was  the  plaintiff.    Code  Civ.  Pro.,  §  3249. 

Compensation  of  guardian.  —  The  power  of  the  court  to  award  to  the 
guardian  of  an  infant,  to  be  paid  out  of  the  subject-matter  of  the  action, 
such  a  compensation  as  appears  to  be  reasonable  for  the  services  he  has 
performed,  is  inherent  in  it  and  does  not  depend  on  the  provisions  of  the 
Code  of  Civil  Procedure,  nor  is  it  to  be  included  in  or  Umited  by  the  sum 
of  $2,000,  fixed  by  section  3254  of  the  Code  as  the  limit  of  allowance. 
Weed  V.  Paine  (1883),  31  Hun,  10. 

Rule  61.  Guardian,  bond  of,  before  receiving  property 

No  guardian  ad  litem  for  an  infant  party  shall  as  such 
guardian  receive  any  money  or  property  belonging  to 
such  infant,  or  which  may  be  awarded  to  him  in  the  suit 
(except  such  costs  and  expenses  as  may  be  allowed-  by 
the  court  to  the  guardian),  unless  he  has  given  an  imder- 
taking  executed  by  a  sxu'ety  company  authorized  to  do 
business  in  this  state,  in  double  the  amount  of  such 
money  or  property,  or  a  bond  secured  by  a  mortgage  on 
improved  and  unincumbered  real  property. 

Neither  shall  the  general  guardian  of  an  infant  receive 
any  part  of  the  proceeds  of  a  sale  of  real  property  be- 
longing to  an  infant  sold  under  a  decree,  judgment  or 
order  of  the  court  until  the  guardian  has  given  such 
further  security  for  the  faithful  discharge  of  his  trust  as 
the  court  may  direct.  In  case,  however,  such  proceeds 
shall  exceed  the  sum  of  five  hundred  dollars  the  court 
shall  require  the  guardian  to  give  a  bond,  in  the  penalty 
of  double  the  amount  to  be  paid  to  the  guardian,,  such 
bond  to  be  that  of  a  surety  company  authorized  to  do 
business  in  this  state  or  secxu'ed  by  mortgage  on  impro\ted 
and  unincumbered  real  property  worth  the  amount  of 
the  penalty  of  the  bond.  (Amended  Apr.  1,  1910,  in. 
effect  Sept.  1,  1910.) 

Fonnerly  Rule  62,  1858;  Rule  63,  1871;  Rule  63,  1874;  Rule  54,  1877; 
Rule  51, 1884;  Rule  51,  1888;  Rule  51,  1896. 


Digitized  by 


Google 


222  The  General  Rules  of  Practice 

Bond  of  guardian  —  Rule  51 

Code  provisions  respecting  guardian's  bond 

Guardian  not  to  receive  property  until  aecurily  is  given.  —  Except  in  a 
case  where  it  is  otherwise  specially  prescribed  by  law,  a  guardian,  appointed 
for  an  infant,  as  prescribed  in  this  article,  shall  not  be  permitted  to  receive 
money  or  property  of  the  infant,  other  than  costs  and  expenses  allowed 
to  the  guardian  by  the  court,  imtil  he  has  given  sufficient  security,  approved 
by  a  judge  of  the  court,  or  a  county  judge,  to  account  for  and  apply  the 
same,  under  the  direction  of  the  court.    Code  Civ.  Pro.,  §  474. 

Security,  —  The  security  must  be  a  bond  to  the  infant,  in  such  penalty 
as  the  judge  directs,  not  less  than  twice  the  sum,  or  the  value  of  the  prop- 
erty, to  be  received,  executed  by  the  guardian  and  at  least  two  sureties 
approved  by  the  judge,  and  filed  in  the  office  of  the  clerk.  The  infant,  or 
any  other  party  to  the  action,  may  afterwards  apply  for  an  order,  directing 
a  new  bond  to  be  given,  with  an  increased  penalty;  or  the  court  may  so 
direct,  of  its  own  motion.    Code  Civ.  Pro.,  §  475. 

Nat  to  apply  to  general  guardian.  —  The  last  two  sections  do  not  apply 
to  the  general  guardian  of  the  infant,  who  has  been  appointed  his  guardian 
ad  litem,  as  prescribed  in  this  article;  but  the  court  may,  at  any  time,  re- 
quire the  general  guardian  to  give  additional  security  for  the  faithful  dis- 
charge of  his  trust,  before  receiving  money  or  property  of  the  infant,  under 
a  judgment  or  order  in  the  action^    Code  Civ.  Pro.,  §  476. 

The  omission  to  require  a  bond  from  the  guardian  ad  litem  in  favor  of 
each  infant  in  partition  does  not  divest  the  court  of  jurisdiction.  Reed  v. 
Reed  (1887),  46  Hun,  212. 

A  defendant  settling  a  cause  of  action  with  the  guardian  ad  litem  of  an 
infant  plaintiff  is  bound  to  know  whether  the  guardian's  bond  has  been 
approved  as  required  by  this  rule,  and  section  474  of  the  Code  of  Civil 
Procedure.    Heiter  v.  Joline  (1909),  135  App.  Div.  13,  119  N.  Y.  Supp.  819. 

Failure  of  an  attorney  to  require  a  guajdian  to  secure  a  bond  pursuant 
to  this  rule,  although  said  attorney  was  familiar  with  the  statutory  require- 
ments in  this  regard  is  strong  evidence  in  an  action  for  the  disbarment  of 
said  attorney.  Matter  of  Hart  (1909),  131  App.  Div.  661,  116  N.  Y.  Supp. 
193. 

The  court  cannot  require  new  sureties  nor  stay  proceedings  because  the 
guardian  ad  litem  fails  to  pay  the  costs  of  a  judgment.  Wice  v.  Commer- 
cial Fire  Ins.  Co.  (1878),  2  Abb.  N.  C.  325. 

Where  the  plaintiff,  suing  by  guardian  ad  litem,  recovers  judgment 
against  the  defendant,  and  there  is  a  stipulation  waiving  appeal,  and  no 
execution  has  been  issued  on  the  judgment,  the  defendant,  on  the  refusal 
of  the  guardian  to  give  security,  may  pay  the  money  into  court  to  the 
credit  of  the  infant,  in  satisfaction  of  the  judgment.  Culinbacher  v.  New- 
man (1893),  60  N.  Y.  Super.  405;  S.  C,  28  Abb.  N.  C.  166. 


Digitized  by 


Google 


The  General  Rules  of  Practice  223 


Appointment  of  general  guardian  —  Rule  52 


Prior  to  giving  security  as  required  by  section  474  of  the  Code  and  the 
above  rule  neither  the  guardian  ad  litem  nor  her  attorney  can  take  a  single 
step  towards  enforcing  the  collection  of  a  judianent  recovered  by  the  plain- 
tiff in  an  action  brought  by  such  guardian  ad  litem,  either  by  execution  or 
otherwise.  Wileman  v.  Met.  St.  Ry.  Co.  (1903),  80  App.  Div.  53,  80  N.  Y. 
Supp.  233. 

Rule  62.  Appointment  of  general  guardian 

Except  in  cases  otherwise  provided  for  by  law,  for  the 
purpose  of  having  a  general  guardian  appointed,  the  in- 
fant, if  of  the  age  of  fourteen  years  or  upward,  or  some 
relative  or  friend,  if  the  infant  is  under  fourteen,  may 
present  a  petition  to  the  court,  stating  the  age  and  resi- 
dence of  the  infant,  and  the  name  and  residence  of  the 
person  proposed  or  nominated  as  guardian,  and  the  re- 
lationship, if  any,  which  said  person  bears  to  the  infant, 
and  the  natiu*e,  situation  and  value  of  the  infant's  estate. 

Formeriy  Rule  63,  1858;  Rule  64,  1871;  Rule  64,  1874;  Rule  66,  1877; 
Rule  62, 1880;  Rule  62, 1884;  Rule  62, 1888;  Rule  62, 1896. 

Appointment  of  general  guardian.  —  Section  2821  of  the  Code  of  Civil 
Procedure  confers  on  Surrogates'  Courts  the  power  to  appoint  guardians. 
Sections  2821-2841  of  the  Code  prescribe  the  manner  and  procedure  for 
the  appointment,  removal  and  resignation  of  guardians. 

A  surrogate  has  no  general  jurisdiction  over  a  guardian,  but  simply  such 
as  have  been  specially  conferred  by  statute,  together  with  the  incidental 
powers  reqtiisite  to  carry  out  that  jurisdiction.  Matter  of  Camp  (1891), 
126  N.  Y.  377. 

Jurisdiction  of  Supreme  Court  over  Infants.  —  The  jurisdiction  of  the 
Supreme  Court  over  the  persons  and  estates  of  infants,  without  regard  to 
their  age,  is  not  limited  by  section  2827  of  the  Code,  conferring  concurrent 
jurisdiction  on  the  Surrogate's  Court  with  respect  to  such  matters,  nor  by 
Rule  62,  supra,  designating  the  person  who  may  present  a  petition  for  the 
appointment  of  a  general  guardian  for  an  infant.  Matter  of  White  (1899), 
40  App.  Div.  166,  67  N.  Y.  Supp.  862,  citing  People  ex  rel.  Pruyne  v.  Watts 
(1890),  122  N.  Y.  238;  Cole  v.  Gourlay  (1880),  79  N.  Y.  627. 

The  Supreme  Court  has  power  to  remove  a  testamentary  guardian. 
Since  the  court  has  power  to  deprive  a  parent  himself  of  the  guardianship 
of  his  children,  where  that  was  proven  to  be  necessary  for  their  benefit, 
it  must  certainly  be  equally  authorized  to  remove  a  guardian  who  derives 
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his  or  her  authority  wholly  from  the  parent.    Matter  of  King  (1886),  42 
Hun,  607. 

Rule  63.  Age  of  infant  and  amount  of  property  to  be  ascer- 
tained by  court 

Upon  presenting  the  petition,  the  court  shall,  by  in- 
spection or  otherwise,  ascertain  the  age  of  the  infant,  and 
if  of  the  age  of  fourteen  years  or  upward,  shall  examine 
him  as  to  his  volimtary  nomination  of  a  suitable  and 
proper  person  as  guardian;  if  imder  fourteen,  shall  ascer- 
tain who  is  entitled  to  the  guardianship,  and  shall  name 
a  competent  and  proper  person  as  guardian.  The  court 
shall  also  ascertain  the  amount  of  the  personal  property, 
and  the  gross  amount  of  value  of  the  rents  and  profits  of 
the  real  estate  of  the  infant  during  his  minority,  and  shall 
also  ascertain  the  sufficiency  of  the  seciuity  offered  by 
the  guardian. 

Formerly  Rule  64,  1858;  Rule  65,  1871;  Rule  65,  1874;  Rule  56,  1877; 
Rule  53, 1880;  Rule  53, 1884;  Rule  53, 1888;  Rule  53, 1896. 

Code  provisions  relating  to  surrogate.  —  Section  2825  of  the  Code  of 
Civil  Procedure  provides  that  the  surrogate,  on  an  application  for  the  ap- 
pointment of  a  general  guardian,  may  hear  allegations  and  proofs  from  a 
person  not  a  party  to  ascertain  the  truth  of  the  facts  alleged  in  the  peti- 
tion.  It  is  made  the  duty  of  the  surrogate  to  inquire  into  the  drciunstances. 

A  guardian  appointed  upon  the  appHcation  of  an  infant  of  the  age  of 
fourteen  years  or  upwards,  as  prescribed  in  this  article  (Code  Civ.  Pro., 
SS  2821-2841),  must  be  nominated  by  the  infant  subject  to  the  approval  of 
the  surrogate.    Code  Civ.  Pro.,  §  2826. 

Where  a  general  guardian  of  the  property  of  an  infant  is  appointed,  the 
surrogate  must  inquire  into  the  infant's  circumstances,  and  must  ascertain, 
as  nearly  as  practicable,  the  value  of  his  personal  property,  and  of  the 
rents  and  profits  of  his  real  property.    Code  Civ.  Pro.,  §  2829. 

Rule  64.  Bond  of  a  general  guardian 

The  security  to  be  given  by  the  general  guardian  of  an 
infant  shall  be  a  bond  in  the  penalty  of  double  the  amount 
of  the  personal  estate  of  his  ward  and  of  a!  gross  amoimt 
or  value  of  the  rents  or  profits  of  the  real  estate  during 
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his  minority.  The  bond  shall  be  executed  by  the  guard- 
ian, together  with  at  least  two  sufficient  sureties,  each 
of  whom  shall  be  worth  the  amount  specified  in  the  pen- 
alty of  the  bond  over  and  above  all  debts.  If,  however, 
the  total  amount  of  the  personal  estate  of  an  infant  and 
of  the  gross  amount  or  value  of  the  rents  or  profits  of  the 
real  estate  diuing  his  minority  shall  exceed  twenty-five 
hundred  dollars,  then  the  bond  must  be  the  bond  of  a 
sxu'ety  company  authorized  to  do  business  in  this  State, 
or  the  general  guardian  may  give  a  bond  secured  by  a 
mortgage  on  improved  and  imincumbered  real  property 
of  the  value  of  the  penalty  of  the  bond. 

The  court  in  its  discretion  may  vary  the  security  where 
from  special  circmnstances  it  may  be  found  for  the  in- 
terest of  the  infant,  and  may  direct  the  principal  of  the 
estate  and  any  part  thereof  to  be  invested  in  the  stocks 
of  the  state  of  New  York  or  of  the  United  States,  or  de- 
posited with  any  trust  company  which  shall  have  been 
designated  as  a  depository  for  such  moneys,  or  invested 
in  bond  and  mortgage  on  unincumbered  and  improved 
property  of  at  least  double  the  value  of  the  amoimt  in- 
vested, to  be  shown  to  the  satisfaction  of  the  coxu't,  for 
the  benefit  of  the  infants,  and  that  the  interest  or  in- 
come thereof  only  be  received  by  the  guardian.  (Amended 
Apr.  1,  1910,  in  effect  Sept.  1,  1910.) 

Formerly  Rule  66,  1858;  Rule  66,  1871;  Rule  66.  1847;  Rule  57,  1877; 
Rule  54, 1880;  Rule  54, 1884;  Rule  54, 1896. 

Bond  of  guardian  appointed  by  surrogate.  —  Before  letters  of  guardiaur 
ship  of  an  infant's  property  are  issued  by  the  Surrogate's  Court,  the  person 
appointed  must,  besides  taking  an  official  oath,  as  prescribed  by  law,  exe- 
cute to  the  infant,  and  file  with  the  surrogate,  his  bond,  with  at  least  two 
sureties,  in  a  penalty  fixed,  by  the  surrogate,  not  less  than  twice  the  value 
of  the  personal  property,  and  of  the  rents  and  profits  of  the  real  property; 
conditioned  that  the  guardian  will,  in  all  things,  faithfully  discharge  the 
trust  reposed  in  him,  and  obey  all  lawful  directions  of  the  surrogate  touoh^ 
ing  the  trust;  and  that  he  will,  in  all  respects,  render  a  just  and  true  ao- 
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count  of  all  money  and  other  property  received  by  him,  and  of  the  applicar 
tion  thereof,  and  of  his  guardianship^  whenever  he  is  required  so  to  do,  by 
a  court  of  competent  jurisdiction;  but  the  surrogate  may,  in  his  discre- 
tion, limit  the  amount  of  the  bond  to  not  less  than  twice  the  value  of  the 
personal  property,  and  of  the  rents  and  profits  of  the  real  property  for  the 
term  of  three  years.  But  in  case  where  it  appears  to  be  impracticable  to 
give  a  bond  sufficient  to  cover  the  whole  amount  of  the  infant's  personal 
property,  the  surrogate  may,  in  his  discretion,  accept  security,  to  be  ap- 
proved by  the  surrogate,  not  less  than  twice  the  amount  of  the  particular 
portion  of  the  infant's  property  which  the  guardian  will  be  authorized  under 
the  letters  to  receive;  and  issue  letters  thereon  limited  to  the  receiving  and 
administering  only  such  personal  property  for  which  double  the  security 
has  been  given,  and  restraining  the  guardian  from  receiving  any  other  per- 
sonal property  of  the  infant  until  the  further  order  of  the  surrogate  on  ad- 
ditional further  satisfactory  security.   Code  Civ.  Pro.,  §  2830. 

Code  Qvil  Procedure,  sections  810-816,  relate  generally  to  bonds  and 
undertakings. 

Liability  of  sureties.  —  The  bond  given  by  a  guardian  does  not  render 
the  sureties  liable  for  the  payment  of  costs  in  proceedings  for  the  removal 
of  a  guardian,  nor  for  counsel  fees  and  costs  in  an  action  by  the  ward 
against  the  guardian  and  his  surety  for  fraudulent  acts  of  the  guardian 
in  proceedings  instituted  by  him  for  the  sale  of  his  ward's  estate.  Clark  v. 
Montgomery  (1857),  23  Barb.  464. 

The  sureties  upon  the  bond  of  a  general  guardian  who  had  died  insolvent, 
leaving  no  property  or  personal  representative,  realised  on  a  mortgage  ex- 
ecuted to  them  by  the  guardian  to  indemnify  them  in  case  of  loss.  The 
amount  realized  was  deposited  with  a  trust  company  which  became  insol- 
vent, and  the  money  was  lost.  It  was  held  that  the  sureties  were  not  en- 
titled to  credit  for  the  amount  so  lost,  in  the  settlement  of  their  obligations 
as  sureties.  Under  such  circumstances  a  court  of  equity  has  power  to  de- 
termine the  liability  of  the  guardian,  and  in  the  same  action,  to  enforce 
the  obligation  of  the  sureties  on  the  bond.  Otto  v.  Van  Riper  (1898),  31 
App.  Div.  278,  62  N.  Y.  Supp.  773. 

Where  an  administrator  is  also  guardian  of  the  infants  of  his  intestate, 
and  it  appeared  that  money  received  by  him  as  administrator,  belonging  to 
such  infants,  had  been  misappropriated  by  him  prior  to  his  appointment  as 
guctfdian,  he  is  chargeable  as  guardian,  and  his  sureties  are  liable.  Matter 
of  Noel  (1896),  10  App.  Div.  366,  41  N.  Y.  Supp.  765. 

Where  a  decree  is  entered  on  a  proceeding  for  the  removal  of  a  guardian 
directing  the  guardian  to  account  for  all  moneys  or  other  property  received 
by  him,  and  to  pay  over  all  the  same  to  his  successor,  and  costs  are  granted 
against  such  guardian,  the  sureties  of  the  guardian  are  as  much  obligated 
to  pay  the  costs  as  to  pay  any  other  money  which  the  guardian  is  adjudged 
to  pay  by  the  decree.  Phillips  v.  Liebman  (1896),  10  App.  Div.  128,  41 
N.  Y.  Supp.  1020. 
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An  action  at  law  cannot  be  maintained  against  the  sureties  on  a  guard- 
ian's bond  until  proceedings  for  an  accounting  have  been  had  against  the 
guardian,  and  his  default  established  therein.  Perkins  v.  Stimmel  (1889), 
114  N.  Y.  369. 

But  in  Girvin  v.  Hickman  (1880),  21  Hun,  316,  it  was  held  that  an  ac- 
counting is  not  a  prerequisite  where  the  extent  of  the  guardian's  liability 
can  be  otherwise  as  definitely  determined.  Where  he  wrongfully  converts 
his  ward's  money  to  his  own  use,  a  demand  is  not  necessary  before  bring- 
ing an  action  against  his  sureties.    Id. 

Rule  66.  Sale  of  real  estate  of  infants,  lunatics,  etc. ;  contents 

of  petition 

The  petition  in  proceedings  to  sell,  mortgage  or  lease 
real  estate  belonging  to  an  infant  or  lunatic,  idiot  or  ha- 
bitual drunkard,  shall  state,  besides  the  particular  grounds 
for  a  sale,  mortgage  or  lease  of  the  property,  and  the  other 
matters  required  by  the  Code,  the  age  and  residence  of 
the  infant,  lunatic,  idiot  or  habitual  drunkard,  and  the 
name  and  residence  of  the  person  proposed  as  a  special 
guardian  or  committee,  the  relationship,  if  any,  which 
he  bears  to  the  infant,  lunatic,  idiot  or  habitual  drunk- 
ard, and  the  security  proposed  to  be  given;  and  also 
whether  any  previous  application  has  been  made,  and, 
if  so,  the  time  thereof,  and  what  disposition  was  made  of 
the  same. 

Formerly  Rule  56,  1858;  Rule  67,  1871;  Rule  67,  1874;  Rule  58,  1877; 
Rule  55, 1884;  Rule  55, 1888;  Rule  55,  1896. 

Provisions  of  Code  relating  to  application  for  sale  of  real  property.— 
In  either  of  the  following  cases  real  property  or  a  term,  estate  or  other 
interest  in  real  property  of  an  infant  in  being  or  the  contingent  interest 
therein  of  an  infant  not  in  being  or  of  a  person  incompetent  to  manage  his 
affairs  by  reason  of  lunacy,  idiocy  or  habitual  drunkenness,  or  an  inchoate 
right  of  dower  in  real  property  belonging  to  an  infant  or  an  incompetent 
person  or  the  possibility  that  upon  breach  of  a  condition  a  right  of  re-entry 
will  vest  in  or  real  property  will  revert  to  an  infant  or  an  incompetent 
person  or  his  heirs  solely  or  in  common  with  others  may  be  sold,  conveyed, 
mortgaged,  released  or  leased  as  prescribed  in  the  following  sections  of  this 
title: 

1.  Where  the  personal  property,  and  the  income  of  the  real  property,  of 
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the  infant  or  incompetent  personi  are,  together,  insufficient  for  the  pay- 
ment of  his  debts,  or  for  the  maintenance  and  necessary  education  of  himself 
and  his  family. 

2.  Where  tlie  interest  of  the  infant  in  bdng  or  the  contingent  interest  of 
an  infant  not  in  being,  or  the  interest  of  an  incompetent  pei^on  require  or 
will  be  substantially  promoted  by  such  disposition,  on  accoimt  of  the  real 
property  or  term,  or  estate,  or  other  interest  in  real  property  being  exposed 
to  waste  or  dilapidation;  or  being  wholly  unproductive,  or  for  the  purpose 
of  raising  f imds  to  preserve  or  to  improve  the  same,  or  for  other  peculiar 
reasons,  or  on  account  of  other  peculiar  circumstances. 

3.  Where  an  action  might  be  maintained  against  the  infant  or  incompe- 
tent person,  to  procure  a  judgment,  directing  the  conveyance  of  the  real 
property,  or  interest  in  real  property,  as  prescribed  in  sections  twenty- 
three  hundred  and  forty-five  and  twenty-three  hundred  and  forty-«x  of 
this  act. 

.4.  Where  the  interest  of  the  infant  or  incompetent  person  will  be  sub- 
stantially promoted  by  releasing  or  joining  with  others  in  releasing  for  a 
valuable  consideration  the  possibility  that  upon  breach  of  a  condition  a 
right  of  re-entry  will  vest  in  or  real  property  will  revert  to  the  infant  or 
incompetent  person  or  his  heirs  solely  or  in  common  with  others.  Such 
possibility  is  referred  to  in  the  following  sections  of  this  title  as  a  possibility 
of  reverter.  Code  Civ.  Pro.,  §  2348,  as  amended  by  L.  1903,  ch.  154,  and 
L.  1907,  ch.  49. 

Jurisdiction  of  County  Court  —  The  jurisdiction  of  the  Coimty  Court 
extends  to,  among  other  matters: 

4.  To  the  custody  of  the  person  and  the  care  of  the  property,  con- 
currently with  the  Supreme  Court,  of  a  resident  of  the  county,  who  is  in- 
competent to  manage  his  affairs,  by  reason  of  lunacy,  idiocy,  or  habitual 
drunkenness;  or  imbecility  arising  from  old  age  or  loss  of  memory  and  un- 
derstanding or  other  cause;  and  to  every  special  proceeding,  which  the  Su- 
preme Court  has  jurisdiction  to  entertain,  for  the  appointment  of  a  commit- 
tee of  the  person  or  of  the  property  of  such  an  incompetent  person  or  for 
the  sale  or  other  disposition  of  the  real  property  situated  within  the  county 
of  a  person,  wherever  resident,  who  is  so  incompetent  for  either  of  the 
reasons  aforesaid,  or  who  is  an  infant;  or  for  the  sale  or  other  disposition 
of  the  real  property,  situated  within  the  county,  of  a  domestic  religious 
corporation.    Code  Civ.  Pro.,  §  340,  subd.  4. 

Proceedings  for  sale  are  statutory.  —  The  jurisdiction  of  the  court  in 
respect  to  such  proceedings  is  entirely  statutory,  and  the  statute  must  be 
strictly  followed  in  the  proceedings.  Battell  v.  Torrey  (1875),  65  N.  Y. 
294;  In  re  Valentine  (1878),  72  id.  184;  Horton  v.  McCoy  (1871),  47  id.  21; 
Forman  v.  Marsh  (1854),  11  id.  544;  Baker  v.  LoriDaid  (1851),  4  id.  457; 
Onderdonk  v.  Mott  (1862),  34  Barb.  106;  Matter  of  Turner  (1852),  10  id. 
552;  Jenkins  v.  Fahey  (1878),  73  N.  Y.  855, 361. 
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A  court  of  equity  has  no  inherent  power  to  direct  a  mortgage  of  the 
real  property  of  infants;  its  power  in  this  respect  is  purely  statutory. 
Loeey  v.  Stanley  (1896),  147  N.  Y.  560. 

The  requirements  of  the  statute  in  reference  to  the  sale  of  an  infant's 
real  estate  must  be  strictly  pursued  in  order  to  validate  such  a  sale.  The 
burden  is  on  one  claiming  under  a  title  acquired  at  such  a  sale  to  estab- 
lish by  affirmative  evidence  that  every  requirement  necessaiy  to  give  juris- 
diction has  been  complied  with;  there  is  no  presumption  of  compliance  in 
the  absence  of  proof.   Ellwood  v.  Northup  (1887),  106  N.  Y.  172. 

The  legislature  has  power  to  authorise  the  sale  of  infants'  lands,  and 
this  power  extends  to  the  future  contingent  interests  of  those  not  in  being. 
Brevoort  v.  Grace  (1873),  63  N.  Y.  246;  Ebling  v.  Dwyer  (18D6),  149  id. 
460. 

Proceedings  to  procure  the  sale  of  infants'  real  property  cannot  be  re- 
sorted to  for  the  purpose  of  divesting  the  infant  of  title,  or  ciuing  a  de- 
fect therein.   Weinstock  v.  Levison  (1891),  20  Civ.  Pro.  R.  1. 

The  Code  does  not  authorize  the  sale  of  a  contingent  interest  of  an  infant 
in  real  property.    Matterof  Dodge  (1886),  40  Hun,  443. 

Application  for  sale.  —  An  application,  in  either  of  the  cases  prescribed 
in  the  last  section,  must  be  made  by  the  petition  of  the  general  guardian, 
or  the  guardian  of  the  property  of  the  infant;  or  by  the  committee  of  tho 
property  of  the  lunatic  or  other  incompetent  person;  or  by  any  relative, 
or  other  person,  in  behalf  of  either.  Where  the  application  is  in  behalf  of 
an  infant  of  the  age  of  fourteen  years  or  upwards,  the  infant  must  join 
therein.  Where  the  application  is  made  to  the  Supreme  Court,  the  petition 
must  be  presented  at  a  term  held  within  the  judicial  district,  in  which  the 
property,  or  a  part  thereof,  is  situated.  Where  such  application  affects 
the  interests  of  an  incompetent  person  who  has  been  committed  to  a  state 
institution,  and  is  an  inmate  thereof,  notice  of  such  application  must  be 
given  to  the  superintendent,  acting  superintendent,  or  state  officer  having 
special  jurisdiction  over  the  institution  where  the  incompetent  person  is 
confined.   Code  Clliv.  Pro.,  §  2349,  as  amended  by  L.  1905,  ch.  434. 

Form  and  contents  of  petition.  —  The  petition  must  be  verified  in  like 
manner  as  a  verified  pleading  in  an  action  in  the  Supreme  Court.  It  must 
set  forth  the  grounds  of  the  application;  and  in  a  case  specified  in  subdi- 
visions first  and  second  of  the  last  section  but  one,  other  than  a  case  wher^ 
the  application  is  made  for  the  sale  of  an  undivided  interest  of  the  infant  or 
incompetent  person  in  one  or  more  parcels  of  land  in  order  to  avoid  an  ac- 
tion of  partition  on  the  part  of  his  cotenants,  or  for  the  dower  of  a  widow 
therein,  it  must  also  state  the  particulars  and  value  of  the  real  and  personal 
property,  and  the  amount  of  the  income  of  the  infant  or  incompetent  per- 
son; the  disposition  which  has  been  made  of  his  personal  property,  and  an 
accoimt  of  the  debts  or  demands,  if  any,  existing  against  his  estate.  In 
the  case  above  specified  where  the  application  is  made  for  the  sale  of  an 
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undivided  interest  of  the  infant  or  incompetent  person,  the  petition  must 
state  the  particulars  and  value  of  the  real  property  in  respect  to  which  a 
sale  is  desired.    Code  Civ.  Pro.,  S  2350,  as  amended  by  L.  1910,  ch.  235. 

If  the  statute  is  followed  in  substance,  the  form  of  the  application  is  un- 
important.   O'ReiUy  v.  King  (1865),  28  How.  Pr.  408. 

As  the  statute  does  not  describe  any  particular  form  to  be  observed  by 
the  person  who  presents  the  application  as  next  friend,  and  nothing  ap- 
peared to  the  contrary,  the,  court  might  properly  assume  that  the  ceremony 
was  sufficiently  observed  in  getting  the  application  before  the  court,  to 
confer  jurisdiction;  that  a  departure  from  the  practice  prescribed  by  the 
rules  of  the  court  did  not  invalidate  the  proceedings.  Aldrich  v.  Funk 
(1888),  48  Hun,  367, 1  N.  Y.  Supp.  541. 

A  petition  reciting  that  it  is  the  petition  of  an  infant  under  fourteen  years 
of  age,  by  his  general  guardian,  and  executed  by  the  guardian  on  behalf 
of  the  infant,  and  verified  by  the  guardian,  althou^  throughout  the  pe- 
tetion  the  guardian  is  described  as  the  petitioner,  is  the  petition  of  the 
guardian.  Matter  of  Hopkins  (1898),  33  App.  Div.  615,  53  N.  Y.  Supp. 
1051. 

A  failure  to  state  in  the  petition  facts  and  particulars  concerning  the 
real  and  personal  property  of  the  infant,  his  income,  and  the  debts  against 
his  estate,  as  required  in  the  above  section  of  the  Code,  renders  it  defective 
where  it  does  not  appear  that  the  interest  of  the  infant  is  an  undivided  one, 
and  that  the  sale  was  necessary  to  avoid  an  action  in  partition.    Id. 

Exchange  of  real  property.  —  Section  2348  of  the  Code  does  not  author- 
ize the  County  Court  to  grant  an  order  to  exchange  infants'  real  property, 
nor  to  permit  the  infant  through  the  medium  of  a  special  guardian,  to  join 
in  the  execution  of  a  bond  and  mortgage  on  property  acquired  in  such  ex- 
change, given  to  equalize  the  difference  in  the  value  of  the  properties. 
Moran  v.  James  (1897),  21  App.  Div.  183, 47  N.  Y.  Supp.  486. 


Rule  66.  Referee's  report  on  petition  to  sell;  proof  of  value 

The  referee  appointed  on  such  petition  must  report  as 
to  whether  a  sale,  mortgage  or  lease  of  the  premises  (or 
toy  and  what  portion  thereof),  would  be  beneficial  to 
the  infant,  lunatic,  idiot  or  habitual  drunkard,  and  the 
particular  reason  therefor,  and  whether  the  infant,  lu- 
natic, idiot  or  habitual  drunkard  is  in  absolute  need  of 
having  some  and  what  portion  of  the  proceeds  of  such 
sale,  mortgage  or  lease,  for  a  purpose  provided  in  sec- 
tion 2348  of  the  Code,  in  addition  to  what  he  might  earn 
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by  his  own  exertions;  and  such  referee  shall  also  ascer- 
tain and  report  the  value  of  the  property  or  interest  to  be 
disposed  of,  specifically,  as  to  each  separate  lot  or  parcel, 
and  whether  there  is  any  person  entitled  to  dower  or  a 
life  estate,  or  estate  for  years,  in  the  premises,  and  the 
terms  and  conditions  on  which  it  should  be  sold. 

And  the  referee's  report  shall  give  such  fxuliher  facts 
as  are  necessary  or  proper  on  the  application. 

The  facts  [in  relation  to  the  value  of  the  property  or 
interest  to  be  disposed  of  required  to  be  ascertained  and 
reported  upon  by  the  referee  must  be]  proven  on  such 
reference  by  evidence  of  at  least  two  disinterested  per- 
sons, in  addition  to  that  of  the  petitioner,  and  the  report 
shall  not  refer  to  the  petition  or  any  other  papers  for  a 
statement  of  fact. 

The  words  included  in  brackets  were  inserted  by  the  justices  in  conven- 
tion held  on  October  24,  1899. 

Formerly  Rule  67,  1858;  Rule  68,  1871;  Rule  68,  1874;  Rule  69,  1877; 
Rule  56, 1880;  Rule  56, 1884;  Rule  56, 1888;  Rule  56, 1896. 

Reference  to  inquire  into  the  application.  —  Upon  the  presentation  of 
the  petition  and  the  filing  of  the  bond,  where  the  filing  of  such  a  bond  shall 
be  necessary,  the  court  must  make  an  order  appointing  a  suitable  person 
a  referee  to  inquire  into  the  merits  of  the  application.  The  referee  must 
examine  into  the  truth  of  the  allegations  of  the  petition;  hear  the  allega- 
tions and  proofs  of  all  persons  interested  in  the  property,  or  otherwise  inter- 
ested in  the  application;  and  report  his  opinion  thereupon,  together  with 
the  testimony,  with  all  convenient  speed.   Code  Civ.  Pro.,  §  2354. 

A  reference  must  be  had.  —  It  was  held  that  under  the  Revised  Stat- 
utes, the  court  might  proceed  summarily  without  a  reference,  if  facts  were 
made  to  appear  so  as  to  show  a  dear  case.  Matter  of  McIUvaine  (1863), 
15  Abb.  91.  But  under  the  section  above  quoted,  the  rule  is  different. 
In  the  Matter  of  Valentine  (1878),  72  N.  Y.  184,  revg.  10  Hun,  83,  it  was 
held  that  the  jurisdiction  to  sell  the  real  estate  of  a  lunatic  can  only  be 
exercised  as  the  statute  directs,  and  a  reference  is  essential  or  the  proceed- 
ings are  void. 

The  objection  that  no  reference  was  ordered  to  ascertain  and  report  the 
truth  of  the  matters  contained  in  the  petition,  not  being  made  at  the  trial, 
it  is  too  late  to  raise  it  upon  appeal.  Aldrich  v.  Funk  (1888),  48  Hun,  367, 
1  N.  Y.  Supp.  541. 
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In  an  action  of  ejectment,  defendant  claimed  title  under  a  conveyance  in 
proceedings  imder  the  Revised  Statutes,  providing  for  the  sale  of  real  es- 
tate belonging  to  infants.  2  R.  S.  194,  §§  167  et  seq.  The  only  proof  of 
compliance  with  the  statute  was  of  the  presentation  of  a  petition  to  the 
county  judge  for  a  sale  and  appointment  of  a  special  guardian,  the  ap- 
pointment, the  execution  by  the  guardian  of  a  bond  and  the  approval 
thereof.  No  reference  to  a  master  or  referee  to  inquire  into  the  merits  of 
the  application,  as  required  by  section  175  (now  §  2354,  Code  Civ.  Pro., 
supra),  was  proved,  or  that  the  court  was  informed  of  the  situation  and 
vedue  of  the  land,  the  reason  for  its  sale,  the  name  of  the  intended  pur- 
chaser, the  price  to  be  paid,  or  the  manner  of  payment;  nor  was  it  shown 
that  a  sale  was  ordered  or  the  contract  of  sale  confirmed.  Held,  that  a  valid 
sale  was  not  established  and  the  purchaser  acquired  no  title  under  the 
conveyance.   Elwood  v.  Northrup  (1887),  106  N.  Y.  172. 

Rule  67.  Bond  of  special  guardian 

The  security  required  on  a  sale  of  the  real  estate  of  an 
infant  shall  be  a  bond  of  the  guardian,  with  two  sufficient 
sureties,  in  the  sum  of  double  the  value  of  the  premises, 
including  the  interest  on  such  value  during  the  minority 
of  the  infant,  each  of  which  sureties  shall  be  worth  the 
penalty  of  the  bond  over  and  above  all  debts,  which  bond 
shall  be  duly  acknowledged  and  accompanied  with  affi- 
davits of  justification  made  by  the  sureties.  In  case, 
however,  the  value  of  the  premises  including  the  interest 
on  such  value  during  the  minority  of  the  infant,  shall 
exceed  the  sum  of  five  himdred  4oUarS)  the  court  must 
require  the  guardian  to  give  a  bond  of  a  surety  company 
authorized  to  do  business  in  this  state  or  a  bond  secured 
by  a  mortgage  on  improved  and  imencumbered  real 
property  of  the  value  of  the  penalty  of  the  bond,  (Amended 
Apr.  1,  1910,  m  effect  Sept.  1,  1910.) 

Fonnerly  Rule  68,  1858;  Rule  69,*  1871;  Rule  69,  1874;  Rule  60,  1877; 
Rule  57, 1880;  Rule  57, 1884;  Rule  57, 1888;  Rule  57, 1896. 

Code  provisioiiB  as  to  bond  of  guardian  of  infant  —  Upon  an  applica- 
tion to  sell,  mortgage,  release  or  lease  real  property,  or  an  interest  in  real 
property  of  an  infant,  the  court  must  appoint  a  suitable  person  to  be  the 
special  guardian  of  the  infant  with  respect  to  the  proceedings,  who  must 
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thereupon  file  with  the  clerk  a  bond  as  prescribed  in  the  last  section.  Any 
trust  company  authorized  by  the  laws  of  this  state  to  act  as  general  guard- 
ian of  the  estate  of  an  infant  without  giving  security  may  be  appointed 
such  special  guardian  and  in  such  case  the  court  in  the  order  of  appoint- 
ment may  dispense  with  the  giving  and  filing  of  any  such  bond.  Code 
Civ.  Pro.,  §  2352,  ajs  amended  by  L.  1907,  ch.  49,  in  effect  Sept.  1,  1907. 

The  bond  should  be  executed  after,  and  not  before,  the  granting  of  the 
order  appointing  the  guardian,  but  it  is  not  necessarily  void  because  exe- 
cuted before  such  order  is  granted.   Center  v.  Finch  (1880),  22  Hun,  146. 

See  Code  Civ.  Pro.,  §§  810-816,  for  general  regulations  as  to  bonds  and 
undertakings. 

Bond,  how  prosecuted.  —  Upon  a  breach  of  the  condition  of  a  bond, 
givoi  as  prescribed  in  either  of  the  last  two  sections  (Code  Civ.  Pro., 
{§  2354,  2355),  the  court  must  direct  it  to  be  prosecuted  for  the  benefit 
of  the  person  injured.    Code  Civ.  Pro.,  §  2356. 

What  constitutes  a  breach.  —  It  is  a  breach  of  the  condition  of  the  bond 
where  the  special  guardian  fails  to  make  and  file  a  report  of  the  actual  dis- 
position of  the  remainder  of  the  moneys,  after  paying  out  the  sums  di- 
rected by  the  court.  There  is  no  warrant  for  the  application  of  such 
moneys  except  the  express  authority  of  the  coiirt.  Hunt  v.  Hunt  (1874), 
68  N.  Y.  666. 

When  action  can  be  maintained.  —  Before  an  action  can  be  maintained 
at  law  against  the  sureties  upon  a  bond  given  upon  the  appointment  of  a 
special  guardian,  the  guardian  must  be  called  to  account  and  ordered  to 
pay  over  by  a  court  of  competent  jurisdiction.  But  the  sureties  are  not 
necessary  parties  to  the  proceedings  in  which  the  order  for  payment  is 
made.  Brown  v.  Balde  (1871),  3  Lans.  283;  affd.  aa  Brown  v.  Snell  (1874), 
57  N.  Y.  286.  Where  the  guardian  is  cited  and  fails  to  appear,  and  an  order 
is  made,  fixing  a  simi  in  his  hands,  an  action  can  be  maintained  against 
his  sureties.    Center  v.  Sproat  (1880),  22  Hun,  146. 

Where  an  order  is  made  requiring  the  special  guardian  of  an  infant  to 
mortgage  its  real  estate  and  apply  the  proceeds  thereof  to  the  payment  of 
certain  specified  debts,  he  cannot,  after  having  received  the  money,  refuse 
to  pay  one  of  the  said  debts,  on  the  ground  that  the  infant  is  not  liable 
therefor. 

When  such  special  guardian  renders  an  account  of  his  proceedings  and 
procures  an  order  confirming  his  report,  without  notice  to  the  debtor  whose 
claim  he  has  knowingly  refused  and  neglected  to  pay,  such  order  furnishes 
no  protection  to  him,  and  the  same  will,  on  application  of  the  creditor,  be 
vacated,  and  the  guardian  will  be  directed  to  pay  such  creditor  his  pro- 
portionate share  of  the  proceeds  of  the  mortgage. 

In  such  a  case  the  guardian  should  be  required  to  pay  interest  on  the 
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amount  which  the  creditor  was  entitled  to  receive  from  the  date  of  the 
order  confirming  his  report.    Matter  of  Lampman  (1880),  22  Him,  239. 


Rule  68.  Proceeds  of  sale  must  be  brought  into  court;  costs 

If  the  proceeds  of  the  sale  exceed  $500,  and  the  guardian 
has  not  given  security  by  mortgage  upon  real  estate,  he 
shall  bring  the  proceeds  into  court,  or  invest  the  same 
imder  the  direction  of  the  court,  for  the  use  of  the  infant; 
and  the  guardian  shall  only  be  entitled  to  receive  so 
much  of  the  interest  or  income  thereof,  from  time  to 
time,  as  may  be  necessary  for  the  support  and  mainte- 
nance of  the  infant,  without  the  order  of  the  court.  If 
the  infant's  interest  in  the  property  does  not  exceed 
$1,000,  the  whole  costs,  including  disbursements,  shall 
not  exceed  twenty-five  dollars,  and  referee's  fees  not  ex- 
ceeding ten  dollars.  Where  several  infants  are  interested 
in  the  same  premises  as  tenants  in  common,  the  applica- 
tion in  behalf  of  all  shall  be  joined  in  the  same  petition, 
although  they  may  have  several  general  guardians;  and 
there  shall  be  but  one  reference  to  ascertain  the  propriety 
of  a  sale  as  to  all,  and  but  one  bill  of  costs  shall  be  allowed. 

Formerly  Rule  69,  1868;  Rule  70,  1871;  Rule  70,  1874;  Rule  61,  1877; 
Rule  58, 1880;  Rule  58, 1884;  Rule  58, 1888;  Rule  58, 1896. 

Code  proyiiions  respecting  sale.  —  A  final  order  may  be  made  confirm- 
ing the  referee's  report  and  directing  the  time,  manner  and  conditions  of 
the  sale.   Code  Qv.  Pro.,  §  2355. 

Agreement  for  sale  to  be  refiorted  to  court;  special  guardian  to  execute 
deed  on  direction  of  court.   Code  Civ.  Pro.,  {  2356. 

Sale  not  to  be  made  contrary  to  terms  of  will,  or  other  instrument  by 
which  the  property  was  transferred  to  the  infant.   Code  Civ.  Pro.,  {  2357. 

Effect  of  conveyance.   Code  Civ.  Pro.,  §  2358. 

Proceeds  of  sale  deemed  real  property.    Code  Civ.  Pro.,  §  2359. 

Disposition  of  proceeds.  —  Section  2361  of  the  Code  of  Civil  Procedure, 
as  amended  by  L.  1907,  ch.  49,  provides  as  follows  on  the  sale  of  real  prop- 
erty of  an  infant:  ''The  court  must,  by  order,  direct  the  disposition  of  the 
proceeds  of  such  a  sale,  mortgage,  release  or  lease.    It  must  direct  the 
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investment  of  any  portion  thereof  belonging  to  the  infant  or  incompetent 
person,  which  is  not  needed  for  the  payment  of  debts,  or  the  safe-keeping, 
or  the  immediate  maintenance  and  education  of  himseff  or  his  family,  or 
for  the  preservation  or  improvement  of  his  real  property  or  his  interest  in 
real  property.  It  must  require  a  report,  under  oath,  of  the  disposition  and 
investment  thereof,  to  be  made  as  soon  as  practicable,  and  must  compel 
periodical  accounts  to  be  rendered  thereafter  by  each  person,  who  is  in- 
trusted with  the  proceeds,  or  any  part  thereof/' 

When  a  guardian  claimed  to  have  apphed  the  proceeds  of  the  sale  for  the 
payment  of  the  debts  of  the  ward's  father,  of  whose  estate  he  was  adminis- 
trator, it  was  held  that  it  was  not  a  proper  application  of  such  proceeds  as 
the  sale  was  not  made  for  that  purpose.    Hunt  v.  Hiint  (1874),  58  N.  Y.  666. 

A  special  guardian  cannot  invest  the  proceeds  in  bonds  and  mortgages 
payable  to  himself  as  ''guardian"  in  five  years  with  annual  interest.  He 
cannot  receive  the  principal  at  all,  without  an  order  of  the  court,  after  its 
investment,  and  he  cannot,  by  virtue  of  the  above  court  rule,  receive  any 
more  of -the  income  or  interest  than  is  sufficient  to  maintain  the  infants, 
without  an  order  of  the  court.    Swartwout  v.  Oaks  (1869),  52  Barb.  622. 

Rule  69.  When  proceeds  of  sale  to  be  paid  to  general  guardian; 
petition  therefor 

No  money  arising  from  the  sale  of  the  real  estate  of  an 
infant  shall  be  paid  over  to  his  general  guardian,  except 
so  much  thereof,  or  of  the  interest  or  income,  from  time 
to  time,  as  may  be  necessary  for  his  support  or  main- 
tenance, unless  such  guardian  shall  give  a  bond  in  the 
penalty  of  double  the  amount  to  be  paid  to  him  with  suffi- 
cient surety  to  be  approved  by  the  court.  In  case  how- 
ever such  money  shall  exceed  the  sum  of  Five  himdred 
dollars  the  court  must  require  the  guardian  to  give  a 
bond  of  a  surety  company  authorized  to  do  business  in 
this  state  or  a  bond  secured  by  a  mortgage  on  improved 
and  unencmnbered  real  property  of  a  value  of  the  pen- 
alty of  the  bond. 

No  order  shall  be  made  for  the  payment  of  any  such 
moneys  to  any  person,  except  upon  petition,  accompanied 
by  a  certified  copy  of  the  order,  in  pursuance  of  which 
the  money  was  brought  into  court,  together  with  a  state- 
ment of  the  county  treasurer,  city  chamberlain,  or  other 
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depository  of  the  money,  showing  the  present  state  and 
amount  of  the  fimd,  separating  the  principal  and  interest, 
and  showing  the  amoimt  of  each;  and  the  court  may  take 
such  proof  of  the  truth  of  the  matters  stated  in  the  peti- 
tion as  shall  be  deemed  proper,  or  may  refer  the  same 
to  a  suitable  referee  to  take  proof  and  report  thereon. 
(Amended  Apr.  1,  1910,  in  effect  Sept.  1,  1910.) 

Formerly  Rule  70,  1858;  Rule  71,  1871;  Rule  71,  1874;  Rule  62,  1877; 
Rule  59,  1880;  Rule  59,  1884;  Rule  59,  1888;  Rule  59,  1896. 

See  Allen  v.  Kelly  (1900),  55  App.  Div.  454,  67  N.  Y.  Supp.  97. 

The  above  rule  is  based  upon  the  provisions  of  sections  2360  and  2361  of 
the  Code  of  Civil  Procedure.  Under  the  rule  and  the  sections  of  the  Code 
the  court  must  consider  the  infant  as  its  ward  and  care  for  its  real  property 
and  in  case  of  a  sale,  see  to  it  that  the  proceeds  are  properly  invested,  ex- 
cept such  portions  thereof  as  may  be  necessary  for  the  maintenance  and 
education  of  the  infant  or  his  family,  and  such  other  purposes  as  are  spe- 
cifically mentioned  therein.  Where  an  order  made  by  the  court  directing 
the  proceeds  of  the  sale  of  the  infant's  real  property  to  be  turned  over  to 
the  general  guardian,  did  not  specify  the  purposes  for  which  such  pro- 
ceeds were  to  be  devoted  and  did  not  require  additional  security  from  the 
guardian  upon  improved  and  unincumbered  real  estate,  it  will  be  assumed 
that  all  of  such  proceeds  were  absolutely  necessary  for  the  support  and 
maintenance  of  the  infant.  The  sureties  upon  the  bond  of  the  general 
guardian  are  liable  for  the  proceeds  so  turned  over  to  him.  Allen  v.  KeUy 
(1902),  171  N.  Y.  1. 

A  bond  of  a  surety  company  does  not  satisfy  the  requirement  of  this 
rule  as  to  the  security  to  be  given  by  the  guardian  of  an  infant.  Matter  of 
Flynn  (1908),  58  Misc.  628,  111  N.  Y.  Supp.  1023. 

Rule  60.  Reference  on  failure  to  answer  on  mortgage  fore- 
closure; application  for  judgment;  proof  required 

If,  in  an  action  to  foreclose  a  mortgage,  the  defendant 
fails  to  answer  within  the  time  allowed  for  that  purpose, 
or  the  right  of  the  plainiiff,  as  stated  in  the  complaint,  is 
admitted  by  the  answer,  the  plaintiff  may  have  an  order 
referring  it  to  some  suitable  person  as  referee,  to  compute 
the  amount  due  to  the  plaintiff,  and  to  such  of  the  de- 
fendants as  are  prior  incumbrancers  of  the  mortgaged 
premises,  and  to  examine  and  report  whether  the  mort- 
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gaged  premises  can  be  sold  in  parcels,  if  the  whole  amount 
secured  by  the  mortgage  has  not  become  due.  If  the 
defendant  is  an  infant,  and  has  put  in  a  general,  answer 
by  his  guardian,  or  if  any  of  the  defendants  are  absentees, 
the  order  of  reference  shall  also  direct  the  person  to  whom 
it  is  referred  to  take  proof  of  the  facts  and  circumstances 
stated  in  the  complaint,  and  to  examine  the  plaintiff  or 
his  agent,  on  oath,  as  to  any  payments  which  have  been 
made,  and  to  compute  the  amount  due  on  the  mortgage, 
preparatory  to  the  appUcation  for  judgment  of  fore- 
closure and  sale. 

When  no  answer  is  put  in  by  the  defendant,  within 
the  time  allowed  for  that  purpose,  or  any  answer  deny- 
ing any  material  facts  of  the  complaint,  the  plaintiff, 
after  the  cause  is  in  readiness  for  trial,  as  to  all  the  de- 
fendants, may  apply  for  judgment,  at  any  Special  Term, 
upon  due  notice  to  such  of  the  defendants  as  have  ap- 
peared in  the  action,  and  without  putting  the  cause  on 
the  calendar. 

The  plaintiff,  in  such  case,  when  he  moves  for  judg- 
ment, must  show,  by  affidavit  or  otherwise,  whether  any 
of  the  defendants  who  have  not  appeared  are  absentees; 
and,  if  so,  he  must  produce  the  report  as  to  the  proof  of 
the  facts  and  circumstances  stated  in  the  complaint,  and 
of  the  examination  of  the  plaintiff  or  his  agent,  on  oath, 
as  to  any  payments  which  have  been  made.  And  in  all 
foreclosm-e  cases  the  plaintiff,  when  he  moves  for  judg- 
ment, must  show  by  affidavit,  or  by  the  certificate  of  the 
clerk  of  the  county  in  which  the  mortgaged  premises  are 
situated,  that  a  notice  of  the  pendency  of  the  action, 
containing  the  names  of  the  parties  thereto,  the  object 
of  the  action,  and  a  description  of  the  property  in  that 
county  affected  thereby,  the  date  of  the  mortgage,  and 
the  parties  thereto,  and  the  time  and  place  of  recording 
the  same,  has  been  filed  at  least  twenty  days  before  such 
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application  for  judgment,  and  at  or  after  the  time  of 
filing  of  the  complaint,  as  required  by  law. 

Formerly  Rule  71,  1858;  Rule  72,  1871;  Rule  72,  1874;  Rule  63,  1877; 
Rule  60,  1880;  Rule  60,  1884;  Rule  60,  1888;  Rule  60,  1896. 

Provisioiis  of  the  Code  respecting  foreclosure  actions.  Code  Qv.  Pro., 
§§  1626-1637. 

Reference  to  compute.  —  It  has  been  the  practice  according  to  a  former 
rule  of  the  Court  of  Chancery,  in  case  a  notice  of  motion  is  made  for  the 
relief  demanded  in  the  complaint  or  for  judgment,  to  dispense  with  a 
separate  notice  of  motion  for  an  order  of  reference  to  compute  the  amount 
due  on  the  mortgage.  Kelly  v.  Searing  (1857),  4  Abb.  Pr.  354.  This  case 
dwells  at  length  on  the  origin  of  the  above  rule,  and  states  the  practice  on 
default  in  foreclosure  cases. 

An  action  cannot  be  referred  while  any  defendant  against  whom  the 
plaintiff  seeks  to  recover  a  judgment  for  deficiency  has  not  been  served 
with  the  summons,  or  has  been  served  only  with  a  notice  of  no  personal 
claim  and  has  not  appeared.  Goodyear  v.  Brooks  (1867),  2  Abb.  Pr. 
(N.  S.)  296. 

Where  the  defendant  interposes  an  answer  raising  a  material  issue,  but 
fails  to  appear  at  the  trial,  the  plaintiff  cannot  have  an  order  of  reference 
to  compute  amoimt  due.  Exchange  Fire  Ins.  Co.  v.  Early  (1878),  4  Abb. 
N.  C.  78. 

Where  some  of  the  defendants  answered  and  some  did  not,  the  issues 
raised  by  the  answers  were  referred  and  decided  against  the  defendants, 
but  the  amount  due  was  not  computed.  The  plaintiff  applied  for  the  re- 
lief demanded  in  the  complaint  and  took  an  order  of  reference  to  compute 
the  amount  due,  and  after  a  report,  brought  the  action  to  a  hearing  and 
took  judgment  of  foreclosure  and  sale.  It  was  held  that  the  practice  was 
regular.    Hill  v.  McReynolds  (1860),  30  Barb.  488. 

The  appointment  of  a  referee  who  is  nominated  by  one  of  the  parties  and 
approved  by  the  other  is  not  an  irregularity.  White  v.  Coulter  (1874),  1 
Hun,  357. 

Order  of  reference;  duties  of  referee.  —  The  reference  may  be  required 
to  compute  the  amoimt  due  on  other  mortgages  set  up  in  the  answer,  and 
CO  ascertain  whether  there  are  any  prior  liens  on  the  premises.  Chamber- 
lain V.  Dempeey  (1867),  36  N.  Y.  144. 

Failure  to  take  proof  of  the  heirshlo  of  infants  and  absent  defendants 
whose  guardian  made  the  usual  answer,  does  not  render  the  title  to  lands 
sold  on  foreclosure  immarketable,  if  the  order  of  reference  contained  the 
direction  required  by  this  rule  and  the  referee  took  proof  of  the  facts  and 
droumstances  stated  in  the  complaint  and  examined  the  plaintiff's  agent 
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under  oath  as  to  the  mortgage,  payments  thereon,  the  amount  due,  and 
where  any  evidence  as  to  the  heirship  would  not  have  affected  the  judg- 
ment. Franklin  v.  Di  Clemente  (1908),  123  App.  Div.  664,  108  N.  Y. 
Supp.  123. 

Where  any  of  the  defendants  are  infants  or  absentees,  the  order  ^of  ref- 
erence, besides  providing  for  the  computation  of  the  amount  due,  must 
also  direct  the  referee  to  take  proof  of  the  facts  and  circumstances  set 
forth  in  the  complaint,  and  to  report  to  the  court  the  evidence  taken  before 
hhn.    Wolcott  v.  Weaver  (1849),  3  How.  Pr.  159. 

A  judgment  cannot  be  rendered  against  an  absentee  except  on  the  report 
of  the  referee  as  to  the  truth  of  the  facts  and  circumstances  stated  in  the 
o(Hnplaint.    Coming  v.  Baxter  (1838),  6  Paige  Ch.  179. 

When,  in  an  action  to  foreclose,  a  decree  has  been  made  appointing  a 
referee  to  compute  the  amount  due,  to  examine  the  plaintiff  as  to  payments 
and  to  take  proof  of  the  allegations  of  the  bill  as  against  an  absent  defend- 
ant, and  directing  a  sale  of  the  premises  on  the  confirmation  of  the  ref- 
eree's report,  the  parties  who  have  appeared  and  answered  are  concluded 
by  such  decree  as  to  the  issues  in  the  pleadings;  and  the  referee  has  no 
right  to  examine  the  plaintiff  as  to  any  facts  except  those  relating  to  the 
payments  on  the  mortgage;  nor  to  examine  an  absent  defendant  in  behalf 
of  his  co-defendants  as  to  a  defense  of  fraud  set  up  in  the  answer.  Mo- 
Cracken  v.  Valentine's  Exrs.  (1853),  9  N.  Y.  42. 

Rule  mandatory.  —  The  rule  is  mandatoiy,  and  where  there  is  a  failure 
to  comply  with  it  a  purchaser  on  a  sale  in  mortgage  foreclosure  need  not 
take  title,  since  it  is  not  marketable  because  the  infant's  rights  have  not 
been  cut  off.   Smith  v.  Warringer  (1903),  41  Misc.  94,  83  N.  Y.  Supp.  656. 

Computationt  how  made.  —  Where  the  principal  and  interest  exceed 
the  penalty  of  the  bond,  the  mortgagee  has,  notwithstanding,  a  hen  on  the 
whole  land  for  the  amount  of  such  principal  and  interest.  Mower  v.  Kip 
(1838),  6  Paige  Ch.  88;  Griffiths  v.  Hardenburgh  (1869),  41  N.  Y.  464, 471. 

The  owner  of  an  imdivided  half  interest  in  real  estate  is  imder  no  ob- 
ligations to  one  to  whom  he  has  mortgaged  his  one-half  interest,  to  pay 
the  whole  tax  levied  on  the  premises,  but  is  bound  to  pay  only  one-half 
thereof,  and  in  case  the  mortgagee  pays  the  whole  of  the  tax  in  order  to 
in-eeerve  his  lien,  he  will  be  allowed  to  recover  only  one-half  of  the  amoimt 
so  paid  from  the  proceeds  of  the  sale  arising  on  a  foreclosure  of  his  mort- 
gage.   Weed  V.  Hornby  (1885),  35  Hun,  580. 

The  owner  of  a  mortgage  may,  although  there  be  no  tax  clause  in  his 
mortgage,  pay  taxes  and  assessments  imposed  on  the  mortgaged  premises, 
and  he  is  entitled  to  have  the  amount  so  paid  added  to  his  mortgage  debt. 
Sidenberg  v.  Ely  (1882),  90  N.  Y.  257. 

The  referee,  in  making  his  report  of  the  amount  due,  should  add  the 
amoimt  thus  paid  for  taxes,  with  interest,  to  the  mortgage  debt.    Id.    See 


Digitized  by 


Google 


240  The  General  Rules  of  Practicb 

Mortgage  foreclosure;  failure  to  answer  —  Rule  60 

also  Robinson  v.  Ryan  (1862),  25  N.  Y.  320,  327;  Williams  v.  Townsend 
(1866),  31  id.  411,  414;  Dale  v.  McEvers  (1824),  2  Cow.  118. 

Where  the  mortgagor  has  covenanted  to  pay  rent  charges,  but  the  mort- 
gagee, to  protect  his  interests,  has  been  compelled  to  advance  the  money, 
he  should  be  allowed  the  amount  thus  paid  in  computing  the  amoimt  due 
on  the  mortgage.    Catlin  v.  Grissler  (1874),  57  N.  Y.  363. 

Premiums  paid  to  insure  property  mortgaged  cannot  be  added  to  amount 
due.    Faure  v.  Wymans  (1827),  Hopk.  Ch.  283. 

How  property  should  be  sold.  —  After  computing  the  amount  due  on 
the  mortgage,  the  referee  should  ascertain  whether  the  mortgaged  prem- 
ises are  so  situated  that  they  can  be  sold  in  parcels  without  injury  to  the 
interests  of  the  parties.  A  sale  of  the  whole  premises  in  one  parcel  can 
only  be  most  beneficial  to  the  parties  when  the  mortgagee  will  receive 
and  the  mortgagor  pay  from  the  sale  thereof  the  largest  amount  of  the 
mortgage  debt.    Gregory  v.  Campbell  (1859),  16  How.  Pr.  417. 

Conduct  of  proceedings  before  referee.  —  It  is  not  necessary  that  the 
reference  to  compute  the  amount  due  be  held  in  the  county  in  which  the 
venue  of  the  action  was  placed.  Kelly  v.  Searing  (1857),  4  Abb.  Pr.  364, 
357. 

The  referee  has  no  power  to  examine  into  and  determine  the  priority 
of  the  cUims  of  the  interested  parties.    Harris  v.  Fly  (1839),  7  Paige,  421. 

It  is  within  the  discretion  of  the  referee  to  determine  how  such  a  ref- 
erence should  be  conducted.  Pratt  v.  Stiles  (1859),  17  How.  Pr.  211,  223; 
Pahner  v.  Palmer  (1857),  13  id.  363. 

Report  of  referee.  —  The  report  of  the  referee  should  show  the  facts  on 
which  his  conclusions  are  based.  Wolcott  v.  Weaver  (1849),  3  How.  Pr. 
169. 

It  should  also  contain  the  proofs  and  examinations  had  before  him,  and 
be  accompanied  by  an  abstract  of  the  documentary  evidence  produced  on 
the  reference.    Security  Jlre  Ins.  Co.  v.  Martin  (1863),  15  Abb.  Pr.  497. 

If  he  finds  that  the  premises  should  be  sold  in  parcels,  he  should  state 
in  his  report  which  parcel  should  be  sold  first.  Ontario  Bank  v.  Strong 
(1832),  2  Paige,  301. 

As  to  filing  report  of  referee,  see  Rule  30  and  cases  cited  thereunder.  See 
Somers  v.  Milliken  (1859),  7  Abb.  Pr.  524. 

If  a  party  is  dissatisfied  with  the  report  he  may  file  exceptions  thereto, 
and  the  court  may,  on  the  evidence,  overrule  the  computations  of  the  ref- 
eree.   Crine  V.  White  (1879),  1  Month.  Law  Bull.  92. 

The  report  must  be  presented  to  the  court  for  confirmation,  at  a  Special 
Term  thereof.  Swarthout  v.  Chirtis  (1850),  4  N.  Y.  415.  Upon  confirma- 
tion, the  report  of  the  referee  becomes  the  act  of  the  court.  McGowan  v, 
Newman  (1878),  4  Abb.  N.  C  80, 
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A]»plicatioii  for  judgment  under  the  rule.  —  Upon  appointing  a  referee 
to  compute  the  amoimt  due  in  an  action  for  the  foreclosure  of  a  mortgage, 
the  court  cannot  direct  that  on  the  coming  in  of  the  report  of  the  referee, 
"the  same  be  afi&rmed  and  the  plaintiff  have  the  usual  judgment  of  fore- 
closure and  sale  with  costs  and  an  extra  allowance  without  further  no- 
tice.''   Citizens'  Savings  Bank  v.  Bauer  (1888),  14  Civ.  Pro.  R.  340. 

Notice  of  lis  pendens.  —  The  plaintiff,  upon  application  for  judgment  in 
foreclosure  cases,  must  show  that  a  notice  of  pendency  has  been  filed,  etc. 
We  insert  sections  of  the  Code  of  Civil  Procedure  relative  to  notice  of 
pendency. 

§  1631.  The  plaintiff  must,  at  least  twenty  days  before  a  final  judgment 
directing  a  sale  is  rendered,  file,  in  the  clerk's  office  of  each  county  where 
the  mortgaged  property  is  situated,  a  notice  of  the  pendency  of  the  action, 
as  prescribed  in  section  one  thousand  six  hundred  and  seventy  of  this  act; 
which  must  specify,  in  addition  to  the  particulars  required  by  that  section, 
the  date  of  the  mortgage,  the  parties  thereto,  and  the  time  and  place  of 
recording  it. 

§  1670.  In  an  action  brought  to  recover  a  judgment  affecting  the  title 
to,  or  the  possession,  use,  or  enjoyment  of,  real  property,  if  the  complaint 
is  verified  the  plaintiff  may,  when  he  files  his  complaint,  or  at  any  time 
afterwards  before  final  judgment,  file,  in  the  clerk's  office  of  each  county 
where  the  property  is  situated,  a  notice  of  the  pendency  of  the  action, 
stating  the  names  of  the  parties,  and  the  object  of  the  action,  and  contain- 
ing a  brief  description  of  the  property  in  that  county  affected  thereby. 
Such  a  notice  may  be  filed  with  the  complaint,  before  the  service  of  the 
summons;  but,  in  that  case,  personal  service  of  the  summons  must  be  made 
upon  a  defendant,  within  sixty  days  after  the  filing,  or  else,  before  the 
expiration  of  the  same  time,  publication  of  the  summons  must  be  com- 
menced, or  service  thereof  must  be  made  without  the  state,  pursuant  to  an 
order  obtained  therefor,  as  prescribed  in  chapter  fifth  of  this  act.  (Amended 
by  L.  1904,  ch.  518.) 

Rule  61.  Judgment  for  sale  on  foreclosure,  what  to  contain; 
disposition  of  surplus  money;  referee 

In  every  judgment  for  the  sale  of  mortgaged  premises, 
the  description  and  particular  boundaries  of  the  property 
to  be  sold,  so  far,  at  least,  as  the  same  can  be  ascertained 
from  the  mortgage,  shall  be  inserted.  And,  unless  other- 
wise specially  ordered  by  the  court,  the  judgment  shall 
direct  that  the  mortgaged  premises,  or  so  much  thereof 
as  may  be  sufl5cient  to  discharge  the  mortgage  debt,  the 
16 


Digitized  by 


Google 


242  The  General  Rules  of  Practxce 

Judgment  for  sale  on  foreclosure;  surplus  —  Rule  61 

expenses  of  the  sale  and  the  costs  of  the  action,  as  pro- 
vided by  sections  1626  and  1676  of  the  Code,  and  which 
may  be  sold  separately  without  material  injmy  to  the 
parties  interested,  be  sold  by  or  under  the  direction  of 
the  sheriff  of  the  county,  or  a  referee,  and  that  the  plain- 
tiJBf,  or  any  other  party,  may  become  a  purchaser  on  such 
sale;  that  the  sheriff  or  referee  execute  a  deed  to  the  pur- 
chaser; that  out  of  the  proceeds  of  the  sale,  imless  other- 
wise directed,  he  pay  the  expenses  of  the  sale,  as  provided 
in  section  1676  aforesaid,  and  that  he  pay  to  the  plain- 
tiff, or  his  attorney,  the  amount  of  his  debt,  interest  and 
costs,  or  so  much  as  the  purchase  money  will  pay  of  the 
same,  and  that  he  take  the  receipt  of  the  plaintiff,  or  his 
attorney,  for  the  amount  so  paid,  and  file  the  same  with 
his  report  of  sale,  and  that  the  purchaser  at  such  sale  be 
let  into  possession  of  the  premises  on  production  of  the 
deed. 

All  surplus  moneys  arising  from  the  sale  of  mortgaged 
premises,  under  any  judgment,  shall  be  paid  by  the  sher- 
iff or  referee  making  the  sale  within  five  days  after  the 
same  shall  be  received  and  be  ascertainable,  in  the  city 
of  New  York  to  the  chamberlain  of  the  said  city,  and  in 
other  counties  to  the  treasurer  thereof,  unless  otherwise 
specially  directed,  subject  to  the  further  order  of  the 
court,  and  every  judgment  in  foreclosure  shall  contain 
such  directions,  except  where  other  provisions  are  spe- 
cially made  by  the  court.  No  report  of  a  sale  shall  be 
filed  or  confirmed,  unless  accompanied  with  a  proper 
voucher  for  the  siuplus  moneys,  and  showing  that  they 
have  been  paid  over,  deposited  or  disposed  of  in  pur- 
suance of  the  judgment.  The  referee  to  be  appointed  in 
foreclosure  cases  to  compute  the  amount  due,  or  to  sell 
mortgaged  premises,  shall  be  selected  by  the  comli,  and 
the  court  shall  not  appoint  as  such  referee  a  person  nomi- 
nated by  the  party  to  the  action  or  his  counsel. 
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Formerly  Rule  72,  1858;  Rule  73,  1871;  Rule  73,  1874;  Rule  64,  1877; 
Rule  61,  1880;  Rule  61,  1884;  Rule  61,  1888;  Rule  61,  1896. 

Final  judgment;  what  to  contain.  —  In  an  action  to  foreclose  a  mort- 
gage upon  real  property,  if  the  plaintiff  becomes  entitled  to  final  judgment, 
it  must  direct  the  sale  of  the  property  mortgaged,  or  of  such  part  thereof 
as  is  sufficient  to  discharge  the  mortgage  debt,  the  expenses  of  the  sale, 
and  the  costs  of  the  action.    Code  Civ.  Pro.,  §  1626. 

The  court  may  order  a  sale  of  the  whole  of  the  premises,  even  if  a  sale 
of  a  part  would  be  sufficient  to  pay  the  mortgage  of  the  plaintiff,  and  all 
prior  mortgages,  when  it  is  deemed  best  for  the  protection  of  the  subse- 
quent liens.    De  Forest  v.  Farley  (1875),  62  N.  Y.  628. 

The  court  may  order  such  a  sale  as  will  protect  the  rights  of  junior  in- 
cumbrancers as  well  as  those  of  the  plaintiff.  Dobbs  v.  Niebuhr  (1891), 
15  Daly,  52. 

In  an  action  to  foreclose  a  mortgage  the  court  can  direct  no  other  judg- 
ment than  one  for  the  sale  of  the  property.  Frank  v.  Davis  (1891),  61 
Hun,  496,  16  N.  Y.  Supp.  369. 

Where  part  of  the  mortgaged  landa  are  in  another  state,  the  court  may 
decree  a  sale  of  the  whole,  and  may  require  the  mortgagor  to  execute  a 
conveyance  to  the  purchaser.  Union  Trust  Co.  v.  Ohnsted  (1886),  102 
N.  Y.  729.    See  also  House  v.  Lockwood  (1886),  40  Hun,  532. 

The  judgment  of  foreclosure  and  sale  is  the  final  judgment,  and  the  di- 
rections as  to  payment  of  deficiency  should  be  contained  therein.  Moore 
V.  Shaw  (1879),  77  N.  Y.  512. 

The  usual  clause  in  a  foreclosure  judgment,  permitting  any  of  the  par- 
ties to  purchase,  will  not  permit  on^  defendant  to  bid  in  premises  belong- 
ing to  another,  and  hold  them  against  the  latter,  contrary  to  equity.  Ben- 
nett V.  Austin  (1880),  81  N.  Y.  308. 

Eveiy  intendment  is  in  favor  of  the  validity  of  a  judgment,  and  the 
contradictory  allegations  must  be  very  satisfactorily  established  to  deprive 
it  of  its  effect.    Ferguson  v.  Crawford  (1881),  86  N.  Y.  609. 

The  judgment  is  final  and  not  merely  interlocutory.  Morris  v.  Morange 
(1868),  38  N.  Y.  172. 

In  foreclosure  actions  the  question  of  liability  for  deficiency  must 
be  determined  by  the  judgment.  Wager  v.  Link  (1892),  134  N.  Y. 
122. 

In  such  actions  the  right  to  judgment  is  not  limited  to  the  facts  as  they 
existed  at  the  conmiencement  of  the  action,  but  the  relief  administered 
is  such  as  the  nature  of  the  case  and  the  facts  as  they  exist  at  the  close 
of  the  action  demand.    Sherman  v.  Foster  (1899),  158  N.  Y.  587. 

The  question  as  to  the  validity  or  regularity  of  a  provision  in  a  judg- 
ment of  foreclosure,  not  raised  by  a  party  to  the  suit  by  answer,  appeal 
or  motion,  may  not  be  raised  collaterally  where  the  court  rendering  the 
judgment  had  general  jurisdiction  of  the  parties  and  the  subject-matter  of 
the  action.    Matter  of  Estate  of  Stilwell  (1894),  139  N.  Y.  337. 
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Referee  to  sell;  sale.  —  Where  a  referee  appointed  to  sell,  at  the  re- 
quest of  the  purchaser  and  for  his  accommodation,  appHes  the  sums  re^ 
ceived  on  the  sale  in  different  order  from  that  (directed  by  the  judgment, 
the  purchaser  cannot  be  heard  to  complain  of  the  referee's  action.  Easton 
V.  Pickersgill  (1879),  75  N.  Y.  699. 

Where  the  judgment  directs  a  sale  of  only  so  much  of  the  mortgaged 
premises  as  would  satisfy  the  mortgage  debt,  the  sale  of  a  parcel,  after 
sufficient  has  been  raised  by  previous  sales  to  satisfy  the  mortgage  debt 
with  costs,  is  unauthorized.  But  the  owner  of  the  redemption  wiU  not 
be  allowed  to  insist  on  the  validity  of  such  a  sale,  who  makes  no  objection 
to  the  sale,  or  a  distribution  of  the  surplus.  McBride  v.  Lewisohn  (1879), 
17  Hun,  524.  ^ 

The  notice  of  sale  need  not  specify  that  the  sale  is  to  be  made  in  parcels. 
Hoffman  v.  Burke  (1880),  21  Him,  580. 

The  court  and  not  the  referee  should  determine  the  priority  of  the  liens. 
Where  three  simultaneous  mortgages  on  the  same  property  were  foreclosed 
in  three  separate  actions,  and  three  judgments  were  entered  at  the  same 
time,  it  is  erroneous  to  seU  under  one  first  and  the  others  afterwards. 
Eleventh  Ward  Sav.  Bank  v.  Hay  (1878),  55  How.  Pr.  444. 

Disposition  of  proceeds  of  sale.  —  Where  a  judgment,  rendered  in  an 
action  for  partition,  for  dower,  or  to  foreclose  a  mortgage  upon  real  prop- 
erty, directs  a  sale  of  the  real  property,  the  officer  making  the  sale  must 
out  of  the  proceeds,  unless  the  judgment  otherwise  directs,  pay  all  taxes, 
assessments,  and  water  rates,  which  are  liens  upon  the  property  sold  and 
redeem  the  property  sold  from  any  sales  for  unpaid  taxes,  assessments,  or 
water  rates,  which  have  not  apparently  become  absolute.  The  sums, 
necessary  to  make  those  payments  and  redemptions,  are  deemed  expenses 
of  the  sale,  within  the  meaning  of  that  expression,  as  used  in  any  provision 
of  article  second,  third  or  fourth  of  this  title.    Code  Civ.  Pro.,  §  1676. 

Where  the  judgment  in  a  foijeclosure  action  directs  the  referee  to  pay 
all  taxes  and  assessments  out  of  the  proceeds,  the  purchaser  can  pay  the 
entire  purchase  money  to  the  referee,  and  require  him  to  ascertain  and 
pay  the  incumbrances,  although  by  the  terms  of  sale  he  was  required, 
within  a  certain  time,  to  present  claims  for  taxes  and  assessments  for  pay- 
ment. Poughkeepsie  Sav.  Bank  v.  Winn  (1879),  56  How.  Pr.  368.  See 
also  Buttron  v.  Tibbits  (1882),  10  Abb.  N.  C.  41;  Fleishhauer  v.  DoeUner 
(1881),  9  id.  372. 

The  amoimt  necessary  to  redeem  the  premises  from  taxes  may  be  paid 
into  the  proper  office.    Cornell  v.  Woodruff  (1879),  77  N.  Y.  203. 

Rule  62.  Sale  of  lands  in  the  counties  of  New  York  and  Kings 
and  the  city  of  Buffalo  under  judgment  or  order 
Where  lands  in  the  county  of  New  York  or  the  county 
of  Kings  are  sold  under  a  decree,  order  or  judgment  of 
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any  court,  they  shall  be  sold  at  public  auction,  between 
eleven  o'clock  in  the  forenoon  and  three  o'clock  in  the 
afternoon,  unless  otherwise  specifically  directed. 

Notice  of  such  sale  must  be  given,  and  the  sale  must 
be  had,  as  prescribed  in  section  1678  of  the  Code. 

Such  sales  in  the  county  of  New  York,  unless  other- 
wise specifically  directed,  shall  take  place  at  the  Exchange 
Sales  Rooms,  now  located  at  Nos.  14  and  16  Vezey  Street, 
in  the  city  of  New  York. 

The  Appellate  Division  of  the  Supreme  Court  in  the 
first  department  is  authorized  to  change  the  place  at 
which  said  sales  shall  be  made,  may  make  rules  and  reg- 
ulations in  relation  thereto  and  may  designate  the  auc- 
tioneers or  persons  who  shall  make  the  same. 

Such  sales  in  the  city  of  Buffalo,  shall,  on  and  after 
May  1st,  1896,  take  place  at  the  Real  Estate  Exchange 
Rooms,  between  the  hoiu«  of  nine  and  eleven  in  the  fore- 
noon and  two  and  three  o'clock  in  the  afternoon,  unless 
the  court  ordering  the  sale  shall  otherwise  direct.  Such 
sales  shall,  however,  be  made  subject  to  such  regulations 
as  the  justices  of  the  Supreme  Court  of  the  eighth  dis- 
trict shall  establish. 

The  convention  of  justices,  held  October  24,  1899,  amended  this  rule  by 
inserting  the  words  ''county  of  New  York  or  the  county  of  Kings,"  for 
the  words  "cities  of  New  York  and  Brooklyn." 

Formerly  Rule  72,  1858;  Rule  73,  1871;  Rule  73,  1874;  Rule  64,  1877; 
Rule  61,  1880;  Rule  61,  1884;  Rule  61,  1888;  Rule  61,  1896. 

Code  provisioiis  respecting  place  of  sale.  —  Except  where  special  pro-, 
vision  is  otherwise  made  by  law,  real  property  adjudged  to  be  sold,  must  be 
sold  in  the  coimty  where  it  is  situated,  by  the  sheriff  of  the  county,  or  by 
a  referee,  appointed  by  the  court  for  that  purpose,  who  must  execute  a 
conveyance  to  the  purchaser.  If  such  real  property  is  situated  partly  in 
one  county  and  partly  in  another,  and  is  so  circumstanced  that  a  sale  of 
the  whole  will  be  most  beneficial  to  the  parties,  the  court  rendering  judg- 
ment may  direct  in  which  county  the  whole  of  such  real  property  shall  be 
sold.  The  conveyance  is  effectual,  to  pass  the  right,  title,  or  interest  of  a 
party  4uljudged  to  be  sokl;  but  nothing  contained  in  this  section  shall  be 
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deemed,  to  repeal  or  modify  the  provisions  of  any  law  specially  regulating 
the  sale  of  real  property  under  a  judgment  or  decree  of  any  court,  in  any 
particular  county  of  the  state.  Code  Civ.  Pro.,  §  1242,  as  amended  by 
L.  1902,  ch.  138. 

The  court  may  require  referee  to  give  security.    Code  Civ.  Pro.,  §  1243. 

The  conveyance  must  state  whose  right,  title  or  interest  was  sold.  Code 
Civ.  Pro.,  §  1244. 

Sales  under  execution.  —  See  §§  1384-1388  of  the  Code  of  Civil  Pro- 
cedure. 

Definition  of  real  property.  Code  Civ.  Pro.,  $  1430.  Real  property  in 
trust,  when  liable  to  sale.    Code  Civ.  Pro.,  §  1431. 

Equity  of  redemption  not  to  be  sold.    Code  Civ.  Pro.,  $  1432. 

Notice  of  sale  of  real  property.    Code  Civ.  Pro.,  §§  1434,  1436. 

Penalty  for  irregularity  of  sale.    Code  Civ.  Pro.,  §  1436. 

Conduct  of  sale.    Code  Civ.  Pro.,  §  1437. 

Certificates  of  sale.    Code.  Civ.  Pro.,  $§  1438,  1439. 

Title  of  judgment  not  divested  until  after  expiration  of  time  of  redemp- 
tion.   Code  Qv.  Pro.,  §  1440. 

Execution  of  conveyance.    Code  Civ.  Pro.,  §§  1471,  1472. 

Sale  in  action  for  dower.  —  Code  Civ.Pro.,  §  1622. 

Sale  under  judgment  in  actions  for  dower,  partition  or  foredosure.  — 
Code  Qv.  Pro.,  §  1676. 

Sale  of  real  property  of  infant  or  incompetent  —  See  Code  Qv.  Pro., 
IS  2348-2364. 

Notice  of  sale  and  how  conducted.  —  Section  1678  of  the  Code  of  Civil 
Procedure,  referred  to  in  the  above  rule,  is  as  follows: 

A  sale  made  in  pursuance  of  any  provision  of  this  title,  must  be  at 
public  auction  to  the  highest  bidder.  Notice  of  such  sale  must  be  given 
by  the  officer  making  it,  as  prescribed  in  section  fourteen  hundred  and 
thirty-four  of  this  act  for  the  sale  by  a  sheriff  of  real  property,  by  virtue 
of  an  execution,  unless  the  property  is  situated  wholly  or  partly  in  a  city 
in  which  a  daily,  semi-weekly  or  tri-weekly  newspaper  is  published,  and, 
in  that  case,  by  pubUshing  notice  of  the  sale  in  such  a  daily,  semi-weekly 
or  tri-weekly  paper,  at  least  twice  in  each  week  for  three  successive  weeks, 
or  in  a  weekly  paper  published  in  a  city,  once  in  each  of  the  six  weeks, 
immediately  preceding  the  sale,  or  in  the  counties  of  New  York  and 
Kings  in  two  such  daily  papers.  If  the  officer  appointed  to  make  such 
sale  does  not  appear  at  the  time  and  place  where  such  sale  has  been  ad- 
vertised to  take  place,  then  in  that  case  the  attorney  for  the  plaintiff  may 
postpone  or  adjourn  such  sale,  not  to  exceed  four  weeks,  during  which 
time  such  attorney  may  make  application  to  the  court  to  have  anothtf 
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person  appointed  to  make  such  sale.  Notice  of  the  postponement  of  the 
sale  must  be  published  in  the  paper  or  papers  wherein  the  notice  of  sale 
was  published.  The  terms  of  the  sale  must  be  made  known  at  the  sale, 
and  if  the  property,  or  any  part  thereof,  is  to  be  sold  subject  to  the  right 
of  dower,  charge  or  lien,  that  fact  must  be  declared  at  the  time  of  the 
sale.  If  the  property  consists  of  two  or  more  distinct  buildings,  farms  or 
lots  they  shall  be  sold  separately,  unless  otherwise  ordered  by  the  court; 
and  provided,  further,  that  where  two  or  more  buildings  are  situated  on 
the  same  city  lot,  they  be  sold  together. 

The  notice  of  sale  is  to  be  posted  and  published  as  provided  by  section 
1434  of  the  Code  of  Civil  Procedure. 

The  notice  and  terms  of  sale  must  state  the  date,  record  and  term  of 
years  of  a  lease  of  property  and  where  a  prior  mortgage  has  been  ad- 
judged void  and  the  record  cancelled  by  order  of  the  court  and  an  appeal 
therefrom  taken,  that  must  be  stated  also.  Carter  v.  Builders'  Con- 
struction Co.  (1908),  129  App.  Div.  318,  113  N.  Y.  Supp.  860. 

The  fact  that  one  of  the  published  notices  of  sale  erroneously  appeared 
under  the  heading  ''Surrogate's  Notices"  is  immaterial  if  there  were 
enough  other  publications  to  comply  with  the  requirements  of  section  1678. 
State  Realty  &  Mortgage  Co.  v.  Villaume  (1907),  121  App.  Div.  793, 
106  N.  Y.  Siipp.  698. 

A  referee  has  no  authority  to  sell  mortgaged  premises,  free  and  clear  of 
incumbrances,  when  the  prior  mortgagee  is  not  a  party  to  the  action,  and 
the  decree  does  not  so  direct.  Guggenheimer  v.  Sayre  (1889),  21  N.  Y. 
St.  Rep.  255. 

The  duty  of  the  referee  to  sell  is  only  ministerial;  he  cannot  vary  the 
judgment  as  to  terms  of  sale.  People  v.  Bergen  (1873),  53  N.  Y.  604; 
Easton  v.  Pickersgill  (1874),  55  id.  310.  He  cannot  determine  the  priority 
of  liens.  Eleventh  Ward  Savings  Bank  v.  Hay  (1878),  55  How.  Pr.  444. 
Nor  pay  prior  incumbrances.    Day  v.  Johnson  (1878),  5  Week.  Dig.  237. 

Publication  of  notice.  —  Notice  of  sale  of  real  property,  under  a  decree 
of  foreclosure,  to  take  place  on  the  20th  of  May,  1881,  was  published  in  two 
newspapers,  on  April  27th  (Wednesday),  and  30th  (Saturday),  May  4th 
(Wednesday),  May  7th  (Saturday),  May  11th  (Wednesday),  and  May  14th 
(Satiurday),  and  in  one  of  them  on  May  20th.  It  was  objected  that  during 
the  week  ''immediately  preceding  the  sale,"  there  was  but  one  publication. 
It  was  held  that  the  notice  was  sufficient.  Valentine  v.  McCue  (1882), 
26  Hun,  456.  See  also  Chamberlain  v.  Dempsey  (1862),  22  How.  Pr.  356; 
S.  C,  13  Abb.  421. 

An  omission  from  a  referee's  advertisement  of  sale  of  a  portion  of  the 
lands  embraced  in  an  action  for  partition,  and  directed  to  be  sold  by  the 
judgment,  did  not  vitiate  the  sale  by  the  referee  of  the  omitted  portion, 
where,  on  motion  made,  on  due  notice  to  all  the  parties  interested,  the  sale 
was  confirmed.    Woodhull  v.  Little  (1886),  102  N.  Y.  165. 
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The  fact  that  the  notice  was  sometimes  only  published  in  one  edition  of 
the  newspaper  affords  no  objection  to  the  validity  of  the  sale.  Abbott  v. 
Curran  (1885),  98  N.  Y.  666.  See  abo  Evereen  v.  Johnson  (1880),  22 
Hun.  115. 

As  to  what  constitutes  a  newspaper,  see  Williams  v.  Coiwell  (1897),  14 
App.  Div.  26,  43  N.  Y.  Supp,  720. 

A  publication,  once  in  each  week,  is  sufficient,  under  Code,  section  1434, 
although  six  full  weeks  have  not  elapsed  between  the  day  of  the  first  pub- 
lication and  the  day  of  sale.  Wood  v.  Moorehouse  (1871),  45  N.  Y.  368; 
Olcott  V.  Robinson  (1860),  21  id.  150. 

Conduct  of  sale.  —  A  party  who  has  no  interest  in  the  property,  and  is 
not  affected  by  the  sale,  cannot  object  to  the  manner  in  which  it  was  con- 
ducted.   Shuler  v.  Maxwell  (1885),  38  Hun,  240. 

It  is  the  duty  of  the  sheriff,  in  making  a  sale  on  execution,  to  demand 
payment  for  property  sold;  and,  if  not  paid,  he  must  then  and  there  avoid 
the  sale  and  resell  or  postpone  the  sale,  giving  notice  thereof.  Robinson 
V.  Brennan  (1882),  90  N.  Y.  208. 

Parcels  of  land,  held  by  successive  alienees,  subject  to  a  lien  on  the  whole, 
when  resorted  to  for  the  satisfaction  of  such  general  lien,  must  be  sold  in 
the  inverse  order  of  alienation,  and  the  principle  is  equally  applicable  to  the 
case  of  successive  mortgages,  as  to  that  of  successive  conveyances  of  fee, 
of  parcels  of  the  mortgaged  premises.  Denton  v.  Ontario  Ck>.  Nat.  Bank 
(1894),  77  Hun,  83,  28  N.  Y.  Supp.  293.  See  also  Thomas  v.  Moravia 
Machine  Co.  (1887),  43  id.  487;  Van  Slyke  v.  Van  Loan  (1882),  26  id,  344; 
Erie  Co.  Sav.  Bank  v.  Roop  (1880),  80  N.  Y.  591;  Jenks  v.  Quin  (1891), 
61  Hun,  427,  16  N.  Y.  Supp.  240;  Skeel  v.  Spraker  (1842),  8  Paige,  182; 
Stuyvesant  v.  Hall  (1832),  2  id.  151;  Craft  v.  AspinwaU  (1849),  2  N.  Y. 
289;  Guion  v.  Knapp  (1851),  6  id.  35;  Snyder  v.  Stafford  (1854),  11  id.  71. 
But  this  rule  is  one  of  equity,  and  yields  to  circumstances.  Bernhardt  v. 
Lymburner  (1881),  85  N.  Y.  172.  The  rule  applies,  though  part  of  the 
property  is  in  another  state.    Welling  v.  Ryerson  (1883),  94  N.  Y.  98. 

The  court  may  direct  the  order  of  sale  so  as  to  protect  the  equities  of  the 
different  parties  interested.  Erie  Co.  Sav.  Bank  v.  Roop  (1872),  48  N.  Y. 
292.  And  see  Hart  v.  Wandle  (1872),  50  id.  381;  National  State  Bank  v. 
Hibbard  (1873),  45  How.  Pr.  280;  Rathbone  v.  Clark  (1843),  9  Paige, 
648. 

Setting  aside  sale  for  irregularity  and  defects.  —  A  sale  will  not  be  set 
aside  for  inadequacy  of  price,  Chapman  v.  Boetcher  (1882),  27  Hun,  606; 
Kellogg  V.  Howell  (1872),  62  Barb.  280,  293;  unless  the  price  is  grossly  in- 
adequate and  the  rights  of  third  parties  have  not  intervened.  Id.;  People 
V.  Bond  St.  Sav.  Bank  (1877),  53  How.  Pr.  336;  Wasson  v.  Chapman 
(1894),  76  Hun,  592,  28  N.  Y.  Supp.  192. 

Where  the  purchaser  at  a  foreclosure  sale  has  on  his  own  motion  ob- 
tained an  order  relieving  him  from  his  bid,  neither  he  nor  his  assignee  is 
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entitled  to  an  order  vacating  the  prior  order  and  directing  the  referee  to 
convey.   Ely  v.  Matthews  (1908),  128  App.  Div.  513, 112  N.  Y.  Supp.  788. 

In  a  partition  action,  certain  persons  claiming  contingent  remainders 
were  not  made  parties.  The  purchaser  gave  a  mortgage  on  the  premises, 
which  was  foreclosed.  The  judgment  of  sale  was  in  the  ordinary  form,  no 
reference  being  made  to  these  outstanding  interests,  but  notice  thereof  was 
given  on  the  sale,  and  the  same  was  made  subject  thereto.  It  was  held 
that  an  order  compelling  the  purchaser  to  complete  his  purchase  was 
proper.    Cromwell  v.  HuU  (1884),  97  N.  Y.  209. 

A  purchaser  on  a  foreclosure  sale  having  on  his  own  motion  obtained 
an  order  relieving  himself  from  his  bid  is  not  entitled  to  an  order  vacating 
the  prior  order  where  the  property  has  since  advanced  and  requiring  a  con- 
veyance.   Ely  V.  Matthews  (1908),  128  App.  Div.  513, 1 12  N.  Y.  Supp,  788. 

An  irregularity  in  an  interlocutory  judgment,  in  a  partition  action, 
which  appears  on  the  face  of  the  proceedings,  does  not  place  a  purchaser 
at  the  sale  under  the  judgment  in  the  position  of  a  bona  fide  purchaser 
for  value,  and  she  is  not  entitled  to  protection  as  such.  Kelly  v.  Werner 
(1898),  34  App.  Div.  68,  53  N.  Y,  Supp.  1067, 

When  there  is  reasonable  doubt  as  to  the  title  of  a  vendor  to  real  prop- 
erty, such  as  will  affect  the  value  of  the  property,  the  vendee  should  not 
be  compelled  to  complete  his  purchase,  Uhl  v.  Loughran  (1888),  14  Civ. 
Pro.  R.  344.    And  see  Raynor  v.  Selmes  (1873),  52  N.  Y.  679. 

After  acquiescence  in  the  sale  for  two  years,  the  sale  should  not  be  set 
aside.  Farmers'  L.  A  I.  Co.  v.  Bk,  A  M.  Tel.  Co.  (1889),  6  N.  Y.  Supp. 
643.  See  French  v.  Kenworthy  (1887),  5  N.  Y.  St.  Rep.  102;  Claflin  v. 
Claric  (1886),  22  Week.  Dig.  137. 

When  sale  will  be  set  aside  for  defective  description.  Dunn  v.  Herbs 
(1890),  56  Hun,  457, 10  N.  Y.  Supp.  34;  Dennerlein  v.  Dennerlein  (1888), 
111  N.  Y.  518. 

Any  person  interested  in  premises  which  have  been  sold  in  foreclosure 
proceedings  may  take  advantage  of  such  an  irregularity,  as  the  failure 
to  publish  the  notice  of  sale,  by  moving  to  set  aside  the  sale  on  that 
ground,  but  such  motion  must  be  made  within  a  reasonable  time,  or  the 
irregularity  will  be  deemed  to  have  been  waived,  and  a  delay  of  nineteen 
years  is  unreasonable.  Farrell  v.  Noel  (1897),  17  App.  Div.  319,  45  N.  Y. 
Supp.  207. 

Rule  63.  Mortgage  and  assignments  to  be  filed  or  recorded 
before  conveyance 

Whenever  a  sheriff  or  referee  sells  mortgaged  premises, 
imder  a  decree  or  order,  or  judgment  of  the  court,  it  shall 
be  the  duty  of  the  plaintiff,  before  a  deed  is  executed  to 
the  purchaser  to  file  such  mortgage  and  any  assignment 
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thereof  in  the  office  of  the  clerk,  unless  such  mortgage, 
and  assignments  have  been  duly  proved  or  acknowledged, 
so  as  to  entitle  the  same  to  be  recorded;  in  which  case, 
if  it  has  not  been  already  done,  it  shall  be  the  duty  of  the 
plaintiff  to  cause  the  same  to  be  recorded,  at  full  length, 
in  the  county  or  counties  where  the  lands  so  sold  are 
situated,  before  a  deed  is  executed  to  the  purchaser  on 
the  sale;  the  expense  of  which  filing  or  recording,  and  the 
entry  thereof,  shall  be  allowed  in  the  taxation  of  costs; 
and,  if  filed  with  the  clerk,  he  shall  enter  in  the  minutes 
the  filing  of  such  mortgage  and  assignments,  and  the 
time  of  filing.  But  this  rule  shall  not  extend  to  any  case 
where  the  mortgage  or  assignments  appear,  by  the  plead- 
ings or  proof  in  the  suit  commenced  thereon,  to  have 
been  lost  or  destroyed. 

Formerly  Rule  76,  1868;  Rule  76,  1871;  Rule  76,  1874;  Rule  67,  1877; 
Rule  63,  1880;  Rule  63,  1884;  Rule  63,  1888;  Rule  63,  1896. 

Effect  of  conveyance  on  sale.  —  A  conveyance  upon  a  sale,  made  pur- 
suant to  a  final  judgment,  in  an  action  to  foreclose  a  mortgage  upon  real 
property,  vests  in  the  piurchaser  the  same  estate,  only,  that  would  have 
vested  in  the  mortgagee,  if  the  equity  of  redemption  had  been  foreclosed. 
Such  a  conveyance  is  as  valid,  as  if  it  was  executed  by  the  mortgagor  and 
mortgagee,  and  is  an  entire  bar  against  each  of  them,  and  against  each 
party  to  the  action*  who  was  duly  summoned,  and  every  person  claiming 
from,  through,  or  under  a  party,  by  title  accruing  after  the  filing  of  the 
notice  of  the  pendency  of  the  action,  as  prescribed  in  the  last  sectioQ. 
Code  av.  Pro.,  (  1632. 

Rule  64.  Application  for  surplus  moneys;  reference;  searches; 
unsatisfied  liens 

On  filing  the  report  of  the  sale,  any  party  to  the  suit, 
or  any  person  who  had  a  lien  on  the  mortgaged  premises 
at  the  time  of  the  sale,  upon  filing  with  the  clerk  where 
the  report  of  sale  is  filed  a  notice,  stating  that  he  is  en- 
titled to  such  surplus  moneys  or  some  part  thereof,  and 
the  nature  and  extent  of  his  claim,  may  have  an  order 
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of  reference,  to  ascertain  and  report  the  amount  due  to 
him,  or  to  any  other  person,  which  is  a  lien  upon  such 
siurplus  moneys,  and  to  ascertain  the  priorities  of  the 
several  liens  thereon;  to  the  end  that,  on  the  coming  in 
and  confirmation  of  the  report  on  such  reference,  such 
further  order  may  be  made  for  the  distribution  of  such 
surplus  moneys  as  may  be  just.  The  referee  shall,  in  all 
cases,  be  selected  by  the  court.  The  owner  of  the  equity 
of  redemption,  and  every  party  who  appeared  in  the 
cause,  or  who  shall  have  filed  a  notice  of  claim  with  the 
clerk,  previous  to  the  entry  of  the  order  of  reference,  shall 
be  entitled  to  service  of  a  notice  of  the  application  for 
the  reference,  and  to  attend  on  such  reference,  and  to  tl:? 
usual  notices  of  subsequent  proceedings  relative  to  such 
surplus.  But  if  such  claimant  or  such  owner  has  not  ap- 
peared, or  made  his  claim  by  an  attorney  of  this  court, 
the  notice  may  be  served  by  putting  the  same  into  the 
post-oflSce,  directed  to  the  claimant  at  his  place  of  resi- 
dence, as  stated  in  the  notice  of  his  claim,  and  upon  the 
owner  in  such  manner  as  the  court  may  direct.  All 
official  searches  for  conveyances  or  incimibrances,  made 
in  the  progress  of  the  cause,  shall  be  filed  with  the  judg- 
ment roll,  and  notice  of  the  hearing  shall  be  given  to  any  * 
person  having  or  appearing  to  have  an  unsatisfied  lien 
on  the  moneys  in  such  manner  as  the  court  shall  direct; 
and  the  party  moving  for  the  reference  shall  show,  by 
affidavit,  what  unsatisfied  liens  appear  by  such  official 
searches,  and  whether  any,  and  what  other  unsatisfied 
liens  are  known  to  him  to  exist. 

Formerly  Rule  76,  1868;  Rule  77,  1871;  Rule  77,  1874;  Rule  68,  1877; 
Rule  64,  1880;  Rule  64,  1884;  Rule  64,  1888;  Rule  64,  1896. 

Dispodtioii  of  surplus.  —  If  there  is  any  surplus  of  the  proceeds  of  the 
sale,  after  paying  the  expenses  of  the  sale,  and  satisfying  the  mortgage 
debt  and  the  costs  of  the  action,  it  must  be  paid  into  court,  for  the  use  of 
the  person  or  persons  entitled  thereto.    If  any  part  of  the  surplus  remains 
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in  court  for  the  period  of  three  months,  the  court  must,  if  no  application 
has  been  made  therefor,  and  may,  if  an  application  therefor  is  pending, 
direct  it  to  be  invested  at  interest,. for  the  benefit  of  the  person  or  persona 
entitled  thereto,  to  be  paid  upon  the  direction  of  the  court.  Wthin  thirty 
da3r8  after  completing  the  sale,  and  executing  the  proper  conveyance  to 
the  purchaser,  unless  such  time  be  extended  by  an  order  of  the  court  en- 
tered in  the  office  of  the  clerk  within  said  thirty  da3r8,  the  officer  making 
the  sale  must  file  with  the  clerk  his  report  under  oath  of  the  disposition  of 
the  proceeds  of  the  sale,  accompanied  by  the  vouchers  of  the  persons  to 
whom  payments  were  ordered  to  be  made.  Code  Civ.  Pro.,  §  1633,  as 
amended  by  L.  1908,  ch.  294.    . 

A  judgment-creditor  whose  lien  has  not  been  lost  by  the  expiration  of 
ten  years  at  the  time  real  estate  is  sold  under  foreclosure  by  a  prior  mort- 
gage, is  entitled  to  share  in  the  surplus  moneys  although  the  ten  years  ex- 
pired before  the  proceedings  to  distribute  the  surplus  is  begun.  Terry  v. 
Fuller  (1908),  60  Misc.  562,  112  N.  Y.  Supp.  450. 

Surplus  moneys  stand  in  place  of  the  land  for  all  purposes  of  distribution 
among  persons  having  vested  interests  or  liens  on  the  land.  Delafield  v. 
White  (1887),  7  N.  Y.  St.  Rep.  301. 

A  simple  contract  creditor,  having  no  lien,  cannot  enforce  his  claim 
against  the  surplus.  He  must  first  acquire,  in  some  way,  a  lien  on  the 
fund.    Id.  .    •  • 

The  distribution,  among  rival  claimants,  of  the  surplus  money  arising  on 
a  foreclosure  by  action,  is  a  special  proceeding,  and  is  governed  by  the  above 
rule.    Mutual  life  Ins.  Co.  v.  Anthony  (1886),  23  Week.  Dig.  427. 

The  surplus  moneys  arising  under  a  sale  of  lands  on  a  mortgage  fore- 
dosiue  stand  in  place  of  the  lands  in  respect  to  those  having  liens  or  vested 
rights  therein.  Matthews  v.  Duryea  (1866),  45  Barb.  69.  Any  surplus,  so 
arising,  is  to  be  regarded  as  realty,  and  goes  to  the  heirs,  and  not  to  the  ad- 
ministrator.   Dunning  v.  Ocean  Nat.  Bank  (1875),  61  N.  Y.  497. 

Where  a  mortgage  is  foreclosed  on  lands  which  are  subject  to  a  judg- 
ment lien,  the  lien  attaches  to  the  surplus  money.  New  York  Life  Ins. 
Co.  v.  Mayer  (1888),  19  Abb.  N.  C.  92. 

A  lessee,  for  a  term  of  years,  of  mortgaged  premises  has  a  right  to  re- 
ceive from  the  surplus  money  a  sum  equal  to  the  value  of  the  use  of  the 
premises  for  the  remainder  of  the  term.  Clarkson  v.  Skidmore  (1871), 
46  N.  Y.  297. 

A  mechanic's  lien,  if  good  against  the  mortgaged  premises  at  the  time 
of  the  judgment,  is  good  against  the  surplus.  Emigrant  Ind.  Sav.  Bank  v. 
Goldman  (1878),  75  N.  Y.  127. 

Judgments  become  liens  on  after-acquired  real  property  of  the  judg- 
ment debtor  at  the  time  of  its  acquisition,  and  the  liens  do  not  relate 
back  to  the  time  of  entering  judgment;  but  where  there  are  several  judg- 
ments, all  attach  to  such  property  at  the  same  time,  and  neither  will  have 
priority,  because  of  its  prior  docket  or  rendition.  Goetz  v.  Mott  (1883),  16 
av.  Pro.  R.  11. 
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In  the  absence  of  contesting  creditors,  the  holder  of  the  mortgage  is 
entitled  to  be  paid  from  the  surplus,  other  amounts  due  him  from  the  party 
to  whom  it  belongs.  Beekman  Fire  Ins.  Co.  v.  First  M.  E.  Church  (1860), 
29  Barb.  658. 

As  to  disposition  of  wife's  inchoate  dower  interest  in  surplus,  see  Emi- 
grant Industrial  Sav.  Bank  v.  Regan  (1899),  41  App.  Div.  523,  58  N.  Y. 
Supp.  693.  See  also  Matthew  v.  Duryee  (1869),  4  Keyee,  525;  8.  C,  17 
Abb.  256;  Matter  of  Zahrt  (1884),  §4  N.  Y.  605. 

A  person  having  an  easement  in  the  real  property  sold,  although  such 
easement  does  not  constitute  a  lien,  is  entitled  to  such  portion  of  the  sur- 
plus as  his  interest  in  the  real  property  bears  to  the  entire  fee.  Winthrop 
V.  WeUing  (1896),  2  App.  Div.  229,  37  N.  Y.  Supp.  729. 

Only  liens  in  existence  at  the  time  of  the  sale  and  conveyance  in  a  fore- 
closure action,  are  transferred  to  the  surplus  moneys  arising  therefrom: 
and  if  at  that  time  no  lien  exists,  there  is  nothing  which  can  be  transferred 
to  the  fund.    Nutt  v,  Cuming  (1898),  155  N.  Y.  309. 

In  proceedings  instituted  to  obtain  surplus  moneys,  arising  on  the  fore- 
closure of  8  firs^  mortgage  on  certain  lands,  it  was  shown  that,  in  an  ac- 
tion brought  against  the  person  who  executed  a  second  mortgage  on  the 
property  sold  under  the  foreclosure,  and  who  claimed  to  own  it,  it  was  ad- 
judged that  the  plaintiff  therein  was  entitled  to  an  imdivided  one-half  in- 
terest in  and  to  the  mortgaged  premises.  This  action  was  commenced 
nearly  two  years  after  the  second  mortgage  had  been  recorded,  but  the 
second  mortgagee  was  not  made  a  party  thereto.  It  was  held  that  such 
judgment  would  not  affect  the  right  to  such  surplus  moneys  of  the  second 
mortgagee,  who  was  not  a  party  to  such  action,  if  the  mortgagor  was  the 
apparent  legal  owner  of  the  premises  in  question  at  the  time  the  second 
mortgage  was  given.  Mechanics'  Sav.  Bank  v.  Selye  (1894),  83  Hun,  282, 
31  N.Y.  Supp.  921. 

The  court  may  not  release  a  lien,  without  actual  pa3rment,  merely  because 
the  holder  thereof  has  also  a  lien  on  other  property,  to  which  he  may  re- 
sort for  the  satisfaction  of  his  debt,  and  which  the  proof  shows  is  sufficient 
for  the  purpose.    Quackenbush  v.  O'Hare  (1892),  129  N.  Y.  485. 

No  claimant  can  successfully  assert  a  right  to  any  of  the  surplus  moneys, 
unless  he  establishes  the  existence  in  his  favor  of  a  lien  on  the  land  which 
he  could  have  enforced  against  it.  The  mere  fact  of  filing  a  notice  of  lis 
pendens,  where  no  complaint  in  the  action  is  filed,  does  not  create  a  lien 
on  the  land  described  in  the  notice.  Albro  v.  Blume  (1896),  5  App.  Div. 
309,  39  N.  Y.  Supp.  215,  citing  Weeks  v.  Tomes  (1878),  16  Hun,  349; 
ZoeUer  v.  Riley  (1885),  100  N.  Y.  102;  FHess  v.  Buckley  (1882),  90  id. 
286. 

Proceedings  to  determine  claims  to  surplus.  —  Such  proceeding  is  e^ 
special  proceeding.  Mutual  Life  Ins.  Co.  v.  Anthony  (1886),  23  Week. 
Dig.  427.  The  general  rules  of  evidence  apply  the  same  as  in  the  trial  of 
an  action,  and  the  court  cannot  change  them  by  an  order  appointing  the 


Digitized  by 


Google 


254  The  General  Rules  of  Practice 

Disposition  of  surplus  moneys  —  Rule  64 

referee.  Mutual  Life  Ins.  Co.  v.  Anthony  (1888),  50  Hun,  101,  4  N.  Y, 
Supp.  501. 

It  is  sufficient  in  such  proceedings  for  the  claimants  to  put  in  evidence 
transcripts  of  judgments,  recovered  before  the  conmiencement  of  the  ac- 
tion, against  a  person  bearing  the  same  name  as  the  owner  of  the  equity 
of  redemption,  without  further  evidence  to  show  that  he  and  the  judgment 
debtor  were  the  same  person.  Bowe^  Sav.  Bank  v.  Keenan  (1882),  14 
Week.  Dig.  143. 

An  incumbrancer,  who  has  failed  to  file  a  notice  of  his  claim  upon  the 
surplus  money,  may  go  before  the  referee,  pending  the  reference  as  to 
such  surplus,  and  file  his  claim  with  him,  duly  verified;  and  he  will  th^i 
be  entitled  to  be  heard  on  the  reference,  as  to  validity  of  such  claim,  upon 
such  equitable  terms  as  to  costs  as  the  referee  directs.  Hulbert  v.  McKay, 
8  Paige,  651.  Parties  and  other  claimants  must  verify  their  claims  in  the 
same  manner  as  creditors  coming  in  under  a  decree,  and  the  referee  may 
examine  the  claimants,  upon  oath,  touching  thdr  respective  claims.    Id. 

Where  surplus  moneys,  resulting  from  the  sale  of  real  estate,  sold  to 
satisfy  certain  liens  thereon,  have  been  paid  into  court,  the  court,  on  the  ap- 
plication of  a  pEirty  claiming  to  be  entitled  to  a  portion  of  them,  may  prop- 
erty appoint  a  referee  to  ascertain  the  respective  amounts  due  to  the  re- 
spective claimants  to  the  fund.  The  fact  that  a  motion  to  the  same  effect, 
made  on  behalf  of  another  claimant,  was  denied  on  the  ground  that  the 
moving  party  had  already  been  served  with  the  siunmons  in  an  action 
brought  to  determine  the  rights  of  the  parties  to  such  fund,  is  no  reason 
for  den3ring  the  motion  of  another  claimant  who  has  not  been  served  with 
the  sunmions  in  such  action.  Toch  v.  Toch  (1896),  8  App.  Div.  299,  40 
N.  Y.  Supp.  952.  See  also  Baker  v.  Baker  (1893),  70  Hun,  95,  23  N.  Y. 
Supp.  1083. 

A  judgment  creditor,  whose  judgment  is  a  lien  on  the  share  of  the  plain- 
tiff in  an  action  for  partition,  and  expires  pending  the  suit,  is  entitled  to 
pa3rment  from  the  proceeds  of  sale  where  the  complaint  recognizee  the 
existence  of  the  lien.  Le  Boeuf  v.  Gary  (1905),  101  App.  Div.  358,  92 
N.  Y.  Supp.  1132. 

Where  a  new  claim  for  surplus  moneys  is  filed,  the  time  of  the  applica- 
tion for  the  reference  and  that  of  the  entry  of  the  order,  the  claimant  must, 
under  Rule  64  of  the  (jreneral  Rules  of  Practice,  have  notice,  nunc  pro 
tunc,  of  the  application  for  a  reference  before  the  justice  can  sign  the  order. 
Schieck  v.  Donohue  (1904),  44  Misc.  425,  90  N.  Y.  Supp.  36. 

Powers  of  referee.  —  The  referee  may  examine  every  question  tending 
to  show  the  equities  of  the  claimants,  and  his  determination  concludes  the 
parties  on  the  questions  litigated  before  him,  when  confirmed  by  the  court. 
McRoberts  v.  Pooley  (1887),  12  Qv.  Pro.  R.  139;  Crombie  v.  Rosenstock 
(1888),  19  Abb.  N.  C.  312;  Mutual  Life  Ins.  Co.  v.  Anthony  (1886),  23 
Week.  Dig.  427. 

A  referee,  appointed  to  ascertain  the  amount  due  claimants  upon  sur- 
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phis  moneys  in  foreclosure,  may  examine  the  question  whether  a  clause 
in  a  subsequent  mortgage,  reserving  a  life  estate  to  the  mortgagor,  was 
not,  in  fact,  a  clerical  error,  and  not  binding  on  the  mortgagee.  Tatos  v. 
Adams  (1880),  20  Hun,  131. 

Such  referee  may  inquire  into  the  validity  of  all  conveyances  or  liens 
presented,  and  the  fraudulent  character  of  either  may  be  tested  in  the  pro* 
ceedings  before  him.    Bergen  v.  Carmen  (1879),  79  N.  Y.  146. 

A  report  of  a  referee  will  not  be  set  aside,  for  the  reason  that  all  the 
claims  heard  and  passed  upon  had  not  been  filed  with  the  county  clerk. 
Kingsland  v.  Chetwood  (1886),  39  Hun,  602. 

A  referee,  having  knowledge  that  there  were  existing  liens  at  the  time 
of  the  sale,  is  not  authorized  in  paying  over  the  purchase  money,  as  if  there 
were  none,  although  the  purchaser  fail  to  produce  proof  and  vouchers  of 
payment.    Easton  v.  Pickersgill  (1874),  55  N.  Y.  310. 

Report  of  referee;  confirmation.  —  Under  Rule  64,  supra,  it  is  neces- 
sary, on  an  application  to  confirm  the  report  of  a  referee,  in  surplus  money 
proceedings,  to  give  notice  of  such  apphcation  to  every  party  who  has  ap- 
peared in  the  foreclosure  action,  or  who  has  filed  with  the  cleric  notice  of  a 
claim  to  such  surplus  money,  although  the  report  of  the  referee  has  been 
filed  and  notice  of  its  making  and  filing  has  been  given,  and  no  exceptions 
have  been  filed  thereto.  Rule  30,  arUej  is  not,  so  far  as  it  conflicts  with 
Rule  64,  applicable  in  this  respect  to  such  a  proceeding.  Van  Voast  v. 
Gushing  (1898),  32  App.  Div.  116,  52  N.  Y.  Supp.  934. 

On  the  coming  in  of  a  report  of  a  referee,  appointed  to  ascertain  the 
rights  of  claimants  to  surplus  moneys,  produced  on  a  sale  under  a  decree 
of  foreclosure,  the  court  has  the  most  ample  power  to  confirm,  set  aside,  or 
refer  back  the  same  for  further  proofs,  as  to  its  conscience  shall  seem  just 
and  equitable.  While  the  moneys  remain  in  the  court  undistributed,  the 
coiurt  may,  at  any  time,  vacate  the  order  confirming  the  report,  and  refer 
the  matter  back  to  the  referee  for  further  proof.  Mutual  Life  Ins.  Co.  v. 
Salem  (1874),  3  Hun,  117. 

Costs.  —  The  only  costs  which  can  be  allowed  in  a  proceeding  for  the 
distribution  of  surplus,  are  those  of  the  motion  and  the  referee's  fees. 
McDermott  v.  Hennesy  (1876),  9  Hun,  59;  German  Sav.  Bank  v.  Sharer 
(1881),  25  id.  409. 

Rule  66.  Partition  to  embrace  all  lands  in  common 

Where  several  tracts  or  parcels  of  land  lying  within 
this  state  are  owned  by  the  same  persons  in  common,  no 
separate  action  for  the  partition  of  a  part  thereof  shall  be 
maintained  without  the  consent  of  all  the  parties  interested 
therein;  or  without  the  special  order  of  the  court  made  on 


Digitized  by 


Google 


256  The  General  Rules  of  Practice 


Partition  to  embrace  all  lands  in  common  —  Rule  65 


notice  to  all  parties  who  have  appeared  in  the  action,  to 
be  obtained  before  application  for  the  relief  demanded 
in  the  complaint;  and,  if  brought  without  such  a  consent 
or  order,  the  share  of  the  plaintiff  may  be  charged  with 
the  whole  cost  of  proceeding;  and  where  infants  are  in- 
terested, the  complaint  shall  state  whether  or  not  the 
parties  own  any  other  lands  in  common.  (Amended  Apr.  1 , 
1910,  m  effect  Sept.  1,  1910.) 

Formerly  Rule  77.  1858;  Rule  78,  1871;  Rule  78,  1874;  Rule  69,  1877; 
Rule  65, 1880;  Rule  65, 1884;  Rule  65, 1888;  Rule  65, 1896. 

Action  for  partition.  —  Sectiona  1532-1595  of  the  Code  of  Civil  Pro- 
cedure provide  for  an  action  for  partition  of  real  property  and  regulate  the 
practice  relating  thereto. 

When  action  may  be  brought  —  Where  two  or  more  persons  hold  and 
are  in  possession  of  real  property,  as  joint  tenants  or  as  tenants  in  common, 
in  which  either  of  them  has  an  estate  of  inheritance,  or  for  life,  or  for  years, 
any  one  or  more  of  them  may  maintain  an  action  for  the  partition  of  the 
property,  according  to  the  respective  rights  of  the  persons  interested 
therein;  and  for  a  sale  thereof,  if  it  appears  that  a  partition  thereof  cannot 
be  made,  without  great  prejudice  to  the  owners.   Code  Civ.  Pro.,  §  1532. 

Jurisdiction.  —  The  Supreme  Court  has  all  the  jurisdiction,  both  legal 
and  equitable,  conferred  by  statute  on  the  Court  of  Chancery  and  the 
former  Supreme  Court  in  proceedings  for  partition.  Hewlett  v.  Wood 
(1875),  62  N.  Y.  75;  HoweU  v.  MUls  (1874),  56  id.  226. 

But  the  Supreme  Court  has  no  inherent  origiDal  authority  to  partition 
and  sell  the  real  estate  of  infants,  and  proceedings  for  that  purpose  are 
authorized  only  by  statute.  MuUer  v.  Struppman,  55  How.  Pr.  521;  S.  C, 
6  Abbj  N.  C.  343. 

The  Supreme  Court  cannot  consolidate  two  actions  for  partition,  when 
the  subject  of  one  is  land  situate  in  one  county,  and  of  the  other  in  another 
county,  and  where  one  or  more  of  the  parties  to  the  one  are  not  parties 
to  or  interested  in  the  subject  of  the  other  action.  Mayor  v.  Coffin  (1882), 
90  N.  Y.  312. 

When  and  by  whom  maintainable.  —  The  plaintiff  must  have  an  ac- 
tual or  constructive  possession  in  common  with  the  defendants  of  the 
lands  sought  to  be  partitioned.  Sullivan  v.  Sullivan  (1876),  66  N.  Y.  37; 
HoweU  V.  Mills  (1874),  56  id.  226;  Florence  v.  Hopkins  (1871),  46  id.  182; 
Boyd  V.  Dowie  (1873),  65  Barb.  237;  Weston  v.  Stoddard  (1893),  137  N.  Y. 
119. 

An  action  cannot  be  maintained  for  the  partition  of  lands  in  the  possea- 
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don  of  certain  defendants  under  claim  of  title  adverse  to  that  of  plaintiff. 
Jessup  V.  Witherbee  Realty  A  Improvement  Co.  (1909),  63  Misc.  649, 
117  N.  Y.  Supp.  276. 

A  subsisting  adverse  possession  by  a  tenant  in  common  is  no  absolute 
bar.  Clapp  v.  Bromagham  (1827),  9  Cow.  530;  German  v.  Mackin  (1838), 
6  Paige,  288;  Van  Schuyver  v.  Mulford  (1875),  59  N.  Y.  426. 

The  action  will  not  lie  where  the  possession  of  the  defendant  is  hostile 
to  that  of  the  plaintiff.  Bennett  v.  Bundy  (1882),  13  Week.  Dig.  160; 
Therasson  v.  White  (1877),  52  How.  Pr.  62. 

To  establish  an  adverse  possession  by  one  tenant  in  common,  which  will 
effect  the  ouster  of  his  co-tenant,  and  thus  defeat  the  latter's  action  for 
partition,  either  the  latter  must  have  notice  in  fact,  or  the  acts  of  the 
former  must  be  so  visibly  hostile  and  notorious  that  notice  may  be  fairly 
presumed.   Culver  v.  Rhodes  (1882),  87  N.  Y.  348. 

A  legatee  cannot  maintain  the  action  where  the  will  contains  a  direc- 
tion to  sell  to  pay  bequests.    Davies  v.  Davies  (1883),  15  Week.  Dig.  1 18. 

An  assignee  in  bankruptcy  may  maintain  the  action.  Rutherford  v. 
Henry  (1876),  59  How.  Pr.  231. 

A  receiver  in  supplementary  proceedings  against  a  widow,  cannot  main- 
tain an  action  for  partition,  founded  on  her  dower  right,  when  such  dower 
had  not  been  admeasured  and  assigned  to  her.  Payne  v.  Becker  (1881), 
87  N.  Y.  153.  As  to  rights  of  receivers  in  supplementary  proceedings  to 
maintam  action,  see  Dubois  v.  Cassidy  (1878),  75  N.  Y.  298;  Miller  v. 
Leavy  (1881),  46  N.  Y.  Super.  207. 

Action  cannot  be  maintained  by  tenant  by  the  curtesy.  Reed  v.  Reed 
(1887),  46  Hun,  212.  But  see  Riker  v.  Darke  (1842),  4  Edw.  668;  Tilton  v. 
Vail  (1886),  42  Hun,  638;  S.  C,  53  id.  324. 

Tenants  for  life  in  possession  may  maintain  action  as  between  them- 
selves, and  all  reversioners  and  remaindermen  may  be  made  parties.  Jen- 
kins V.  Fahey  (1878),  73  N.  Y.  355.  A  tenant  for  life  in  an  undivided  por- 
tion, who  also  has  a  contingent  remainder  in  fee  in  an  undivided  part,  may 
maintain  action.    Brevoort  v.  Brevoort  (1877),  70  N.  Y.  136. 

It  seems  that  the  modem  tendency  has  been  to  relax  the  previous  rule 
and  to  permit  a  disseised  co-tenant  to  have  his  right  and  title  determined 
in  an  action  for  partition.  Holder  v.  Holder  (1899),  40  App.  Div.  255, 
69  N.  Y.  Supp.  204. 

An  action  for  partition  will  only  lie  where  the  parties  are  tenants  in 
common,  and  it  must  embrace  all  the  lands  possessed  by  them  in  common. 
Beeteon  v.  Stoops  (1904),  91  App.  Div.  185,  190,  86  N.  Y.  Supp.  332. 

Complaint  in  action  for  partition.  —  The  complaint  must  describe  the 
property  with  common  certainty,  and  must  specify  the  rights,  shares,  and 
interests  therein  of  all  the  parties,  as  far  as  the  same  are  known  to  the 
plaintiff.  If  a  party,  or  the  share,  right,  or  interest  of  a  party,  is  unknown 
to  the  plaintiff;  or  if  a  share,  right,  or  interest  is  uncertain  or  contingent; 
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or  if  the  ownership  of  the  inheritance  depends  upon  an  executory  devise; 
or  if  a  remainder  is  a  contingent  remainder,  so  that  the  party  cannot  be 
named;  that  fact  must  also  be  stated  in  the  complaint.  Code  Civ.  Pro., 
81542. 

The  complaint  of  one  seeking  a  partition  as  an  heir  may  embody  an 
action  to  set  aside  a  deed  made  by  the  ancestor  and  the  question  of  the 
delivery  and  acceptance  of  the  deed  and  the  identity  of  the  grantee  may 
be  determined  in  such  action.  Leidenthal  v.  Leiden  thai  (1907),  121  App. 
Div.  269, 110  N.  Y.  Supp.  807. 

An  objection  that  the  complaint  does  not  aver  that  the  plaintiff  is  in 
possession  of  the  premises,  is  too  late  when  first  made  on  appeal  after  judg- 
ment, although  no  possession  should  be  proved.  The  objection  should  be 
taken  by  demurrer  or  answer.   Howell  v.  Mills  (1873),  7  Lans.  193. 

In  Jenkins  v.  Van  Schaack  (1833),  3  Paige,  242,  it  was  held  that  it  was 
not  necessary  to  allege  that  the.  complainant  is  in  possession,  as  that  fact 
is  presumed  from  the  allegation  that  the  parties  were  seized  in  common. 
But  in  Stewart  v.  Monroe  (1879),  56  How.  Pr.  193,  where  the  complaint 
failed  to  state  in  explicit  terms  that  the  plaintiffs,  who  claimed  title  to  the 
land  as  the  heirs-at-law  of  a  decedent  in  possession,  were  themselves  in 
possession  of  their  shares  or  held  the  premises  as  joint  tenants  or  tenants  in 
common  with  others,  it  was  held  bad  on  demurrer.  And  see  also  Wain- 
man  V.  Hampton  (1888),  110  N.  Y.  429. 

Where  a  plaintiff  in  a  partition  action  knows  that  a  third  person  claims 
an  interest  in  the  subject-matter,  but  does  not  know  the  nature,  extent 
or  merits  of  the  claim,  these  facts  may  be  stated,  the  claimant  called  in 
as  a  party  and  required  to  disclose  his  alleged  interest.  Townsend  v. 
Bogert  (1891),  126  N.  Y.  370. 

While  section  1542  of  the  Code,  supra,  requires  the  rights  of  the  parties 
to  be  stated  "so  far  as  they  are  known  to  the  plaintiffs,''  where  the  in- 
terests of  the  claimants  are  not  known,  it  may  properly  and  can  only  be 
described  as  a  "claim."    Id. 

The  last  clause  of  §  1542  clearly  implies  that  the  plaintiff  may  join  as 
defendant  in  the  action  persons  in  possession,  or  who  claim  some  interest, 
the  nature  or  character  of  which  is  unknown.  Satterlee  v.  Kobbe  (1903), 
173  N.  Y.  91. 

Allegationi  as  to  other  lands  in  common.  —  In  an  action  for  partition, 
in  which  one  of  the  defendants  was  an  infant,  the  complaint  alleged  that 
the  land  therein  described  was  the  only  real  estate  owned  in  common  by 
the  defendants.  The  defendant  demurred  on  the  ground  that  it  was  not 
averred  that  the  lands  described  in  the  complaint  were  the  only  lands  owned 
in  common  by  the  parties,  as  required  by  Rule  78  of  1876  (present  Rule  65). 
It  was  held  that  the  demurrer  was  properly  overruled;  that  if  the  allega- 
tion was  defective,  it  was  because  of  its  uncertainty  and  the  remedy  was  by 
motion  and  not  by  demurrer.    Moffatt  v.  McLaughlin  (1878),  13  Hun,  449. 
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The  onriflsion  of  a  plaintiff  to  state  in  his  oomplaint  that  the  parties  do 
not  own  any  other  land  in  common  is  not  a  ground  of  demurrer.  The. 
object  of  the  rule  is  to  protect  parties  from  the  burden  and  annoyance  of 
multiplicity  of  suits,  when  they  are  tenants  in  common  of  several  tracts 
or  parcels  of  land,  lying  within  this  state,  and  if  an  action  should  be  brought 
by  one  of  the  tenants  in  common  for  a  partition  of  a  separate  parcel,  he 
might  be  charged  with  all  the  costs  of  the  suit,  unless  the  same  was  with 
the  consent  of  the  other  parties  in  interest;  the  last  sentence  of  the  rule 
requiring  that  when  infants  are  interested  and  made  parties,  the  petition 
shall  state  wl^ether  or  not  the  parties  owned  other  lands  in  common,  was 
inserted  for  the  purpose  of  having  the  fact  appear  on  the  face  of  the  plead- 
ing, and  so  be  less  likely  to  escape  the  attention  of  the  court  when  dispos- 
ing of  the  question  of  costs.    Pritchard  v.  Dratt  (1884),  32  Hun,  417. 

Where  Uie  defendants  deny  that  the  premises  described  in  the  com- 
plaint were  th^  only  lands,  real  estate  or  interest  therein,  within  the  state, 
owned  in  common  by  the  parties  to  the  action,  and  refuse  to  give  any  in- 
formation as  to  such  other  land,  the  court  may  properly  require  such 
defendants  to  furnish  a  bill  of  particulars  of  the  other  lands  of  which  it  is 
claimed  that  the  parties  were  seized  in  common.  Gough  v.  Satterlee  (1898), 
32  App.  Div.  32,  52  N.  Y.  Supp.  314. 

Where  the  plaintiff  fails  to  embrace  in  his  action  all  the  lands  held  in 
common  by  the  parties,  the  complaint  will  be  dismissed  under  the  above 
Rule  65.   Sanford  v.  Goodell  (1894),  82  Hun,  369, 31  N.  Y.  Supp.  490. 

Rule  66.  Reference  as  to  title  of  premises 

Where  the  rights  and  interests  of  the  several  parties, 
as  stated  in  the  complaint,  are  not  denied  or  controverted, 
if  any  of  the  defendants  are  infants  or  absentees,  or  un- 
known, the  plaintiff,  on  an  aflBdavit  of  the  fact,  and  no- 
tice to  such  of  the  parties  as  have  appeared,  may  apply 
at  a  Special  Term  for  an  order  of  reference,  to  take  proof 
of  the  plaintiff's  title  and  interest  in  the  premises,  and 
of  the  several  matters  set  forth  in  the  complaint;  and  to 
ascertain  and  report  the  rights  and  interests  of  the  sev- 
eral parties  in  the  premises,  and  an  abstract  of  the  con- 
veyance under  which  the  same  are  held.  Such  referee  [and 
the  referee  appointed  to  sell]  shall  in  all  cases  be  selected 
by  the  court. 

Formerly  Rule  78,  1858;  Rule  79,  1871;  Rule  79,  1874;  Rule  70,  1877; 
Rule  66, 1880;  Rule  66, 1884;  Rule  66, 1888;  Rule  66, 1896. 
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The  part  included  in  the  brackets  was  inserted  by  the  convention  of 
justices  held  October  26,  1905. 

Trial  of  title  when  defendant  in  default  —  Where  a  defendant  has 
made  default  in  appearing  or  pleading,  or  where  a  party  is  an  infant,  the 
court  must  ascertain  the  rights,  shares,  and  interests  of  the  several  parties 
in  the  property,  by  a  reference  or  otherwise,  before  interlocutory  judgment 
is  rendered  in  the  action.    Code  Civ.  Pro.,  §  1545. 

Issues  of  fact  in  an  action  for  partition  are  triable  as  of  right  before  a 
jury  but  it  is  competent  for  the  parties  to  consent  to  a  trial  before  the  court 
or  before  a  referee.  Corbett  v.  Fleming  (1909),  134  App.  Div.  544,  119 
N.  Y.  Supp.  543. 

A  referee  appointed  to  take  proofs  in  partition  actions  is  bound  by  the 
pleadings,  and  cannot  find  the  interest  of  the  parties  to  be  otherwise  than 
as  stated  and  admitted  in  such  pleadings.  McAlear  v.  Delaney  (1884), 
19  Week.  Dig.  252. 

The  referee  should  require  the  plaintiff  to  produce  abstracts  of  his  title 
as  a  tenant  in  common,  back  to  the  time  the  several  shares  were  imited  in 
one  common  source.    Hamilton  v.  Morris  (1839),  7  Paige,  29. 

In  partition  an  order  of  reference  as  to  the  rights,  shares  and  interests  of 
the  several  parties  is  only  authorised  where  one  of  the  parties  is  an  infant 
or  application  is  made  for  judgment  on  default.  Levine  v.  Goldsmith 
(1902),  71  App.  Div.  204,  75  N.  Y.  Supp.  706. 

Where  the  sole  defendant  in  an  action  to  partition  real  property  is  an 
infant,  who  interposes  an  answer  putting  in  issue  the  allegation  of  the 
complaint  that  the  plaintiff  is  the  owner  of  an  interest  in  the  premises 
sought  to  be  partitioned,  the  court  has  no  power,  over  the  plaintiff's  ob- 
jection, to  make  an  order  referring  the  action  to  a  referee  to  take  proof  of 
the  title  and  interests  of  the  respective  parties  for  the  reason  that,  under 
section  1544  of  the  Code  of  Civil  Procedure,  a  jury  trial  of  issues  of  fact 
joined  in  a  partition  action  is  a  matter  of  right.  Fairweather  v.  Burling 
(1904),  98  App.  Div.  267, 90  N.  Y.  Supp.  516. 

Rule  67.  Notice  of  stay  of  sale  in  partition  or  foreclosure 

No  order  to  stay  a  sale  under  judgment  in  partition 
or  for  the  foreclosure  of  a  mortgage  shall  be  granted  or 
made  by  a  judge  out  of  court,  except  upon  a  notice  of  at 
least  two  days  to  the  plaintiff's  attorney. 

Formerly  Rule  80,  1858;  Rule  81,  1871;  Rule  81,  1874;  Rule  72,  1877; 
Rule  67, 1880;  Rule  67, 1884;  Rule  67, 1888;  Rule  67, 1896. 

Stay  of  sale  under  foreclo8nre»  on  payment  —  Where  an  action  is 
brought  to  foreclose  a  mortgage  upon  real  property,  upon  which  a  portion 
of  the  principal  or  interest  is  due,  and  another  portion  of  either  is  to  be- 
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come  due,  the  complaint  must  be  dismissed  without  costs  against  the  plain- 
tiff, upon  the  defendant  paying  into  court,  at  any  time  before  a  final  judg- 
ment directing  a  sale  is  rendered,  the  sum  due,  and  the  plaintifiTs  costs. 
Code  Civ.  Pro.,  §  1634. 

In  a  case  specified  in  the  last  section,  if,  after  a  final  judgment  directing 
a  sale  is  rendered,  but  before  the  sale  is  made,  the  defendant  pays  into 
court  the  amount  due  for  principal  and  interest,  and  the  costs  of  the  ac- 
tion, together  with  the  expenses  of  the  proceedings  to  sell,  if  any,  all  pro- 
ceedings upon  the  judgment  must  be  stayed;  but,  upon  a  subsequent  de- 
fault in  the  payment  of  principal  or  interest,  the  court  may  make  an  order, 
directing  the  enforcement  of  the  judgment,  for  the  purpose  of  collecting  the 
sum  then  due.   Code  Civ.  Pro.,  §  1635. 

Even  after  judgment  a  payment  in  full  of  the  amount  due,  leads  to  an 
arrest  of  all  proceedings  to  enforce  the  decree  until  another  default.  Thomas 
V.  Harmon  (1890),  122  N.  Y.  84,  89. 

In  an  action  by  a  holder  of  a  mortgage,  given  by  a  tenant  in  common 
upon  her  undivided  one-fourth  interest  in  certain  premises  to  her  co-tenants, 
who  have  assigned  it  to  the  plaintiff,  which  action  has  proceeded  to  judg- 
ment, a  stay  of  proceedings  should  not  be  granted  at  the  instance  of  the 
mortgagor,  to  the  end  that  the  premises  may  be  sold  under  the  judgment 
to  be  entered  in  an  action  of  partition,  in  which  the  mortgagor  is  plain- 
tiff, solely  because,  in  the  opinion  of  an  expert,  a  better  price  will  be  ob- 
tained by  the  mortgagor  on  a  sale  of  the  whole  property  than  she  is  likely 
to  realise  from  the  sale  of  her  undivided  quarter  interest,  under  the  judg- 
ment in  foreck)6ure.  Bradford  v.  Downs  (1897),  24  App.  Div.  97,  48  N.  Y. 
Supp.  1101. 

A  stay  should  not  be  granted  imtil  the  conclusion  of  condemnation  pro- 
ceedings, affecting  the  mortgaged  premises,  on  the  application  of  the  holder 
of  a  subsequent  mortgage,  —  certainly  not  unless  adequate  security  is  given 
that  the  property  will  finaUy  sell  for  enough  to  cover  the  expenses  of  the 
sale  and  the  amount  due  on  the  plaintiff's  mortgage,  with  interest  and 
costs.   Weeks  v.  McCormick  (1897),  16  App.  Div.  432,  46  N.  Y.  Supp.  30. 

Rule  68.  Payment  of  money  into  court;  designation  of  trust 
company;  order  or  judgment  to  be  filed 

[Repealed  Apr.  1,  1910,  in  effect  Sept.  1,  1910.] 

Rule  69,  Order  for  payment  out  of  court;  accounts  with  trust 
companies;  annual  statement;  draft  to  be  countersigned 
by  justice;  what  to  be  stated  in  draft 

All  orders  directing  the  payment  of  money  out  of 
court  shall  direct  the  payment  to  be  made  to  the  person 
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entitled  to  receive  the  same,  and  all  checks  or  drafts  for 
the  payment  of  money  out  of  court  shall  be  drawn  pay- 
able to  the  order  of  the  person  entitled  to  the  moneys; 
and  shall  specify  in  what  particular  suit  or  on  what  ac- 
count the  money  is  to  be  paid  out,  and  the  time  when 
the  order  authorizing  such  payment  was  made.  No  or- 
der in  any  pending  action,  for  the  payment  of  money 
out  of  court,  shall  be  made,  except  on  regular  notice  or 
order  to  show  cause,  duly  served  on  the  attorneys  of  all 
the  parties  who  have  appeared  therein,  or  filed  notice 
of  claim  thereto.  When  moneys  are  deposited  by  the 
order  of  the  court  in  any  trust  company,  the  entry  of 
such  deposit  in  the  books  of  the  company  shall  contain 
a  short  reference  to  the  title  of  the  cause  or  matter  in 
which  such  deposit  is  directed  to  be  made,  and  shall 
specify  also  the  time  from  which  the  interest  or  acciunu- 
lation  on  such  deposit  is  to  commence,  where  it  does  not 
commence  from  the  date  of  such  deposit.  The  secretary 
of  the  company  shall,  on  or  before  the  first  day  of  Feb- 
ruary in  each  year  transmit  to  the  Appellate  Division  of 
the  Supreme  Court  in  the  department  in  which  the  trust 
company  is  located  a  statement  of  the  accounts  in  each 
department,  showing  the  amount,  on  the  last  preceding 
first  day  of  January,  including  the  interest  or  accumula- 
tion on  the  smn  deposited  to  the  credit  of  each  cause  or 
matter. 

In  every  draft  upon  the  trust  company  by  the  county 
treasurer  or  chamberlain,  for  moneys  deposited  with  the 
said  company,  or  for  the  interest  or  accmnulation  on  such 
moneys,  the  title  of  the  cause  or  matter  on  account  of 
which  the  draft  is  made,  and  the  date  of  the  order  au- 
thorizing such  draft  shall  be  stated,  and  the  draft  shall 
be  made  payable  to  the  order  of  the  person  or  persons 
entitled  to  the  money.  Any  attorney  or  other  person 
procuring  an  order  for  the  payment  of  money  out  of 
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court,  shall  obtain  two  certified  copies  of  the  order,  both 
to  be  countersigned  by  the  judge  granting  the  same;  one 
copy  shall  be  filed  with  the  county  treasurer  and  the 
other  shall  accompany  the  draft  drawn  upon  the  deposi- 
tory and  be  filed  with  it,  and  the  several  banks  and  other 
depositories  having  trust  funds  of  the  court  on  deposit, 
are  forbidden  to  pay  out  any  of  such  funds  without  the 
production  and  filing  of  such  certified  and  countersigned 
copy  order.  This  provision  is  not  intended  to  dispense 
with  any  of  the  requirements  of  this  rule,  as  to  the  form 
of  the  draft,  nor  to  apply  to  a  case  where  periodical  pay- 
ments are  directed  to  be  made,  as  provided  for  by  the 
last  sentence  of  this  rule,  after  the  first  payment  from 
such  fxmd  shall  have  been  made  \mder  an  order  of  the 
court,  in  the  manner  herein  specified.  Where  periodical 
payments  are  directed  to  be  made  out  of  a  fund  deposited 
with  such  company,  the  delivery  to  the  secretary  of  the 
company  of  one  copy  of  the  order  authorizing  the  sev- 
eral payments  shall  be  sufficient  to  authorize  the  pay- 
ment of  subsequent  drafts  in  pursuance  of  such  order. 
(Amended  Apr.  1,  1910,  in  effect  Sept.  1,  1910.) 

Formerly  Rule  83,  1858;  Rule  84,  1871;  Rule  84,  1874;  Rule  76,  1877; 
Rule  70,  1880;  Rule  70,  1884;  Rule  70,  1888;  Rule  69,  1896, 

Application  of  rule.  —  While  it  is  true  that  the  above  rule  provides  for 
the  payment  of  money  out  of  court  to  the  person  or  persons  entitled  thereto, 
or  to  his  or  their  attorney,  yet  such  rule  has  application  where  the  express 
provision  of  the  Code  requires  that  the  judgment  shall  direct  payment 
directly  to  the  party  entitled  thereto,  as  in  case  of  moneys  deposited  in 
coiu-t  in  a  partition  action.  Uhl  v.  Kohlman  (1900),  62  App.  Div.  465, 
65  N.  Y.  Supp.  197. 

Code  provisions  respecting  orders  for  payment  of  money  out  of  court; 
reports  of  treasurers,  etc  —  We  here  insert  sections  761-763  of  the  Code, 
as  applicable  to  the  subject  included  in  the  above  rule: 

§  761.  No  money,  security  or  other  property  which  shall  have  been  placed 
in  the  custody  of  the  court  shall  be  surrendered  without  the  production  of 
a  properly  certified  copy  of  an  order  of  the  court,  in  whose  custody  said 
money,  security  or  other  property  shall  have  been  placed,  duly  made  and 
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entered,  directing  such  disposition.  Each  ord^  must  be  countersigned 
by  the  presiding  judge  by  whose  direction  it  is  made. 

§  752.  Every  officer  having  charge  of  moneys,  securities  or  other  property 
in  the  custody  of  the  court,  shall  keep  a  book  or  books  in  which  he  shall 
make  an  exact  account  thereof.  Such  book  or  books  shall  state  the  name  of 
the  court,  the  title  of  the  case,  the  date  of  receipt,  from  whom  received, 
the  amount  of  money,  if  any,  and  a  description  of  the  secuntiee  or  other 
property  received,  if  any,  and  each  addition  of  interest;  also  the  date  and 
description  of  each  order  for  payment  and  the  dates  and  amounts  of  pay- 
ments thereunder  and  to  whom  paid;  also  an  account  of  each  change  of 
investment,  if  any. 

fi  753.  Every  treasurer  or  financial  officer  who  has  in  his  charge  or  posses- 
sion or  under  his  control,  money,  bonds,  stocks,  mortgages  or  any  other  se- 
curities or  property  as  prescribed  in  this  title,  must,  once  in  each  year, 
make  a  report  to  the  comptroller  at  the  time  and  in  the  form  and  mann^ 
which  he  may  prescribe,  containing  a  true  statement  of  his  accounts  for  the 
preceding  year  or  from  the  time  of  the  last  report.  This  report  must  be 
verified  by  the  oath  of  such  officer,  and  must  be  accompanied  by  the  certifi- 
cate of  the  proper  officer  of  each  bank  or  trust  company,  stating  the  exact 
amount  on  deposit  with  such  corporation  to  the  credit  of  each  case  sepa- 
rately. Such  officer  or  bank  or  trust  company  shaU  furnish  any  additional 
report  to  the  comptroller  or  to  the  court  at  such  time  and  in  such  detail 
as  may  be  required. 

L.  1892,  ch.  615,  §§  8  and  9,  provide  as  foUows: 

§  8.  The  comptroller  is  authorized  to  employ  such  special  clerk  or  clerics 
as  he  may  deem  necessary,  to  carry  out  the  provisions  of  this  act;  and  he 
shall  cause  an  examination  of  the  accounts  of  the  officers  referred  to  in 
this  act  to  be  made  at  least  once  in  each  year,  and  shaU  enforce  the  pro- 
visions thereof. 

§  9.  Whenever  any  sum  of  money,  paid  into  court,  shall  have  remained  in 
the  hands  of -any  county  treasurer,  or  of  the  chamberlain  of  the  city  of  New 
York,  for  the  period  of  twenty  years,  it  shall  be  paid  over  by  such  officer 
with  aU  accumulations  of  interest  thereon,  after  deducting  his  legal  fees, 
to  the  treasurer  of  the  state  of  New  York.  The  said  treasurer  shall  pay 
such  sum  to  the  owner  or  owners  thereof  upon  the  presentation  to  him  of 
the  warrant  of  the  comptroller  therefor.  The  comptroller  shall  draw  his 
warrant  for  such  sum  upon  the  presentation  to  him  of  an  order  of  the  court 
made  in  accordance  with  section  seven  hundred  and  fifty-one  of  the  Code 
of  Civil  Procedure  and  upon  due  notice  to  said  comptroller. 

Rule  70.  Gross  sum  in  payment  of  life  estate 

Whenever  a  party,  as  a  tenant  for  life,  or  by  the  curtesy, 
or  in  dower,  is  entitled  to  the  annual  interest  or  income 
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CARLISLE  TABLE  OF  MORTALITY 

Table  showing  the  value  of  an  annuity  of  $1  on  a  single  life,  according  to 
the  Carlisle  Table  of  Mortality,  at  5  per  cent,  interest,  referred  to  in 
General  Rule  No.  70. 


A«e. 
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nuity  is  worth. 

Age. 

purchase  the  an- 
nuity is  worth. 

Age. 
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0 
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35 
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70 

6.336 

1 
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36 

13.987 

71 
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37 
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72 
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73 

74 
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5 

16.590 
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4.989 
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76 
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7 

16.790 

42 
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77 
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8 
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43 
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78 
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44 
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79 
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10 
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45 
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80 

4.014 

11. 
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46 
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81 

3.799 

12 

16.495 

47 
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82 
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13 
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48 
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83 

3.406 

14 

16.316 

49 

11.892 

84. 
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15 
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50 
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85 

3.009 

16 
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51 

11.409 

86. 
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17 _. 
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52 
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87 
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18 
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53 

10.892 
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19 

15.905 

54 
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89 
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20 
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55 
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90 
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56 

10.063 
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22 
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57 

9.771 

92 

2.412 

23 
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58 

59 
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93 
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24 

94 
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25 
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60 
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26 
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61 
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96 
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27 
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62 
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97 
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28 

14.942 

63 
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29 
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64 
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30 
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65 
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14.617 

66 
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67 
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68 
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of  any  sum  paid  into  court  and  invested  in  permanent 
securities,  such  party  shall  be  charged  with  the  expense 
of  investing  such  sum,  and  of  receiving  and  paying  over 
the  interest  or  income  thereof;  but  if  such  party  is  willing, 
and  consents  to  accept  a  gross  smn  in  lieu  of  such  annual 
interest  or  income  for  life,  the  same  shall  be  estimated 
according  to  the  then  value  of  an  annuity  of  five  per 
cent,  on  the  principal  smn,  during  the  probable  life  of 
such  person,  according  to  the  [Carlisle  Table  of  Mor- 
tality]. 

Formerly  Rule  84,  1868;  Rule  85,  1871;  Rule  86,  1874;  Rule  76,  1877; 
Rule  71,  1880;  Rule  71,  1884;  Rule  71,  1888;  Rule  70, 1896. 

The  amendment  of  1906  substituted  the  Carlisle  table  for  the  Portsmouth 
or  Northampton  tables.  For  Northampton  Table,  see  poatf  preceding 
Index. 

Gross  sum  in  lieu  of  dow«r.  —  The  plaintiff  may,  in  an  action  for  dower, 
agree  to  accept  a  gross  sum  in  lieu  of  dower.    Code  Civ.  Pro.,  §  1617. 

The  defendant  may  secure  an  order  granting  leave  to  pay  the  gross  sum. 
The  value  of  the  dower  interest  may  be  ascertained  by  the  court  by  a 
reference  or  otherwise.    Code  Civ.  Pro.,  fi  1618. 

A  widow  who,  by  the  will  of  her  husband,  has  a  life  estate  in  lands  of 
which  he  died  seized,  in  case  of  sale  on  foreclosure  of  a  mortgage  thereon 
leaving  a  surplus,  is  noj;  entitled,  as  of  ri^ht,  to  a  gross  sum  for  the  value 
of  her  life  estate  in  the  surplus  to  be  estimated  pursuant  to  the  above  rule. 
Such  rule  simply  provides  for  the  manner  of  estimating  the  gross  sum 
when  it  is  allowed.    Matter  of  Zahrt  (1884),  94  N.  Y.  606. 

Wh«re  a  person  having  a  life  estate  in  certain  lands  insures  the  build- 
ings thereon  against  loss  by  fire  for  the  cash  value  thereof  in  his  own  name, 
he  is,  in  the  event  of  the  total  destruction  of  the  buildings  by  fire,  only 
entitled  to  recover  the  actual  value  of  his  life  interest  in  the  premises. 
It  is  error  to  estimate  the  annual  value  of  the  use  of  such  premises  at  five 
per  cent,  of  the  cash  value  of  the  buildings,  but  proof  must  be  made  of  the 
actual  annual  value  of  the  use  of  the  premises.  Beekman  v.  Fulton  & 
Montgomery  Co.'s  Farmers',etc.,  Assn.  (1901),  66  App.  Div.  72,  73  N.  Y, 
Supp,  110. 

Assignees  of  a  mortgage,  given  by  life  tenants  and  which  is  a  lien  upon  a 
fund  in  court,  may,  under  the  above  rule,  consent  to  accept  a  gross  sum  in 
lieu  of  annual  interest  or  income  for  life.  Jermain  v.  Sharp  (1899),  29  Misc. 
258,  61  N.  Y.  Supp.  700. 
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Rule  71.  Fees  on  inquisition  of  lunacy;  special  order  of  the 
court,  when  necessaryi  to  pay  costs 

On  the  execution  of  a  commission  of  lunacy,  etc.,  the 
commissioners,  for  every  day  they  are  necessarily  em- 
ployed in  hearing  the  testimony  and  taking  the  inquisi- 
tion, shall  be  entitled  to  an  allowance  to  be  fixed  by  the 
court,  not  exceeding  $10  for  each  day  to  each  of  such 
commissioners. 

Where  the  costs  and  expenses  exceed  $250,  besides 
witness  fees  and  allowances  to  commissioners,  the  com- 
mittee shall  not  be  at  liberty  to  pay  the  same  out  of  the 
estate  in  his  hands,  without  a  special  order  of  the  court 
upon  notice  to  all  parties  who  have  appeared  in  such 
proceedings,  directing  such  payment. 

Formerly  Rule  85,  1858;  Rule  86,  1871;  Rule  86,  1874;  Rule  77,  1877; 
Rule  72,  1880;  Rule  72,  1884;  Rule  72,  1888;  Rule  71,  1896. 

Proceedings  for  the  appointment  of  a  committee  of  the  person  and  of 
the  property  of  a  lunatic,  idiot  or  habitual  drunkard,  see  Code  Civ.  Pro., 
112320-2344. 

Szpenses  of  commission.  —  The  commissioners  are  entitled  to  such 
compensation  for  their  services,  as  the  court  directs.  The  jurors  are  en- 
titled to  the  same  compensation,  as  jurors  upon  the  trial  of  an  issue  in  an 
action  in  the  same  court.  The  petitioner  must  pay  the  compensation  of 
the  commissioners,  sheriff  and  jurors.    Code  Civ.  Pro.,  §  2333. 

The  compensation  of  a  juror,  in  a  proceeding  under  this  title,  is  the 
same  as  that  of  a  juror  upon  the  trial  of  an  issue  in  an  action  in  the  same 
court,  which,  by  section  3313  of  the  Code,  is,  in  a  court  of  record,  twenty- 
five  cents  a  day.  Such  juror  is  not  entitled  to  a  per  diem  allowance.  Mat- 
ter of  Sanford  (1891),  61  Hun,  33,  15  N.  Y.  Supp.  291. 

Costs  in  lunacy  proceedings.  —  Where  a  final  order  is  made,  dismiasing 
a  petition,  the  court  may,  in  its  discretion,  award  in  the  order  a  fixed  sum, 
as  costs,  not  exceeding  fifty  dollars  and  disbursements,  to  be  paid  by  the 
petitioner  to  the  adverse  party.  Where  a  committee  of  the  property  is 
appointed,  the  court  must  direct  the  payment  by  him,  out  bf  the  funds  in 
his  hands,  of  the  necessary  disbursements  of  the  petitioner,  and  of  such  a 
sum  for  his  costs  and  counsel  fees,  as  it  thinks  reasonable;  and  it  may,  in 
its  discretion,  direct  the  committee  to  pay  a  sum,  not  exceeding  fifty  dol- 
lars and  disbursements,  to  the  attorney  for  any  adverse  party.  Code  Civ. 
Pro.,  §2336. 
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Wh««  the  court  reduces  the  allowance  of  costs  and  disbursements  to  the 
attorneys  of  the  committee  of  an  incompetent  without  specifying  the 
items  or  how  they  are  reduced,  the  claimants  on  the  same  are  entitled  to 
have  the  order  resettled  so  as  to  state  the  amount  to  be  paid  to  each  of 
them.    Matter  of  Brennan  (1909),  136  App.  Div.  549,  121  N.  Y.  Supp.  199. 

In  a  proceedings  to  have  a  person  declared  a  lunatic,  or  to  traverse  or 
supersede  the  commission,  the  costs  vest  in  the  sound  discretion  of  the 
court,  and  will  not  be  granted  unless  the  proceedings  are  instituted  for  the 
benefit  of  the  lunatic,  and  are  instituted  and  prosecuted  fairly  and  in  good 
faith.    Matter  of  Beckwith  (1874),  3  Hun,  443. 

The  cases  show,  we  think,  that  no  hard-and-fast  rule  has  been  established 
in  this  state  concerning  allowances  to  the  defeated  party  or  his  attorney, 
of  the  cost  and  expense  of  an  unsuccessful  traverse  of  an  inquisition  of 
lunacy.  Where  the  proceeding  is  clearly  groundless,  or  vexatious,  and  is 
supported  by  no  probable  cause,  or  is  instituted  in  bad  faith,  or  for  the 
benefit  of  a  third  party,  clearly  no  costs  should  be  allowed.  But  as  this 
exercise  of  the  jurisdiction  of  the  court  to  deprive  a  person  of  his  liberty 
and  property  on  the  ground  of  lunacy,  however  necessary,  is  neverthdeas 
the  exercise  of  a  supreme  power,  and  should  be  surrounded  by  all  reason- 
able safeguards  to  prevent  mistake  or  fraud,  so,  also,  where  upon  a  case 
presented  after  inquisition,  there  is  reason  to  inquire  whether  the  lunacy 
still  continues,  it  is  highly  important  for  the  protection  of  the  rights  of 
the  party  that  he  should  be  afforded  all  reasonable  faciHties  for  the  prosecu- 
tion of  the  inquiry,  and  it  cannot,  we  think,  be  doubted  that  the  court  has 
the  power  on  an  appUcation  to  supersede  the  commission,  where  it  is  con- 
vinced that  there  is  probable  cause,  or  even,  in  a  doubtful  case,  to  make 
the  reasonable  costs  and  expenses  of  the  traverse  a  charge  upon  the  lunatic's 
estate,  and  this  although  the  traverse  prove  unsuccessful.  Unless  this 
power  exbts,  the  direction  of  the  statute  that  on  the  restoration  of  reason 
and  the  capacity  of  the  lunatic  to  conduct  his  affairs,  his  real  and  personal 
estate  shall  be  restored  to  him,  would,  in  some  cases,  afford  but  a  barren 
protection.  The  language  of  the  chancellor  in  1  Paige,  582,  commends 
itself  for  its  wisdom  and  equity.  In  "every  case  of  this  kind,"  he  remarks, 
'*the  court  must  exercise  a  sound  discretion,  regulated  by  the  particular 
circumstances,  so  that  while  the  party  proceeded  against  is  not  deprived 
of  the  means  of  protecting  his  legal  rights,  the  property  which  is  deemed 
necessary  for  the  support  of  himself  and  family  shall  not  be  unnecessarily 
wasted  in  fruitless  litigation."    Carter  v.  Beckwith  (1891),  128  N.  Y.  312. 

Where  on  the  petition  of  a  relative  of  a  lunatic,  and  who  had  received 
from  him  a  deed  of  a  farm  a  few  days  before  the  finding  of  the  inquisition 
of  lunacy,  an  issue  was  awarded  to  try  the  fact  of  lunacy,  and  the  party 
on  the  trial  was  found  to  have  been  a  lunatic  for  several  years  preceding, 
the  party  traversing  the  inquisition  was  ordered  to  pay  the  costs.  Matter 
of  Folger  (1820),  4  Johns.  Ch.  169;  Matter  of  Van  Colt  (1830),  1  Paige, 
489.  See  also  Matter  of  Roth  (1842),  8  id.  625;  Matter  of  Conklin  (1842), 
id.  450. 
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The  prosecutor  of  a  charge  of  lunacy  is  not  of  course  ordered  to  pay 
costs  on  failure  to  succeed  when  the  prosecution  has  been  in  good  faith. 
Brower  v.  Fisher  (1820),  4  Johns.  Ch.  441. 

Relatives  of  an  habitual  drunkard  who  prosecute  a  oommissicm  against 
him  in  good  faith  will  not  be  charged  with  costs,  although  they  are  unsuc- 
cessful. Matter  of  Amhout  (1830),  1  Paige,  497.  See  also  Matter  of 
Giles  (1848),  11  id.  638. 

Where  the  finding  is  in  favor  of  the  alleged  lunatic,  the  court  has  no 
power  to  grant  him  an  allowance  for  counsel  fees,  expert  witnesses,  etc., 
to  be  paid  by  the  petitioner.  In  re  McAdams  (1879),  19  Hun,  292.  Be- 
fore the  enactment  of  this  section,  the  ordinary  costs  of  a  special  proceed- 
ing might  be  granted,  against  the  petitioner,  in  the  discretion  of  the  court; 
if  he  acted  in  good  faith,  and  upon  probable  cause,  he  would  not  be  charged. 
Matter  of  Folger  (1820),  4  Johns  Ch.  169;  Matter  of  Van  Cott  (1830),  1 
Paige,  489. 

Where  a  person  who  has  been  adjudged  an  incompetent  dies  during  the 
pendency  of  the  proceedings  to  determine  the  amount  to  be  paid  to  the 
petitioner  for  his  necessary  disbursements,  costs  and  counsel  fees,  the 
court  may  direct  that  the  incompetent's  executor  be  brought  into  the  pro- 
ceedings, and  that  the  proceedings  be  prosecuted  to  a  conclusion.  Matter 
of  Ferris  (1903),  86  App.  Div.  559,  84  N.  Y.  Supp.  15. 

Rule  72.  Divorce  or  separation,  action  for;  reference  on  de- 
fault; averments  in  complaint;  plaintiff  to  be  examined 
on  oath 

When  an  action  is  brought  to  obtain  a  divorce  or  sep- 
aration, or  to  declare  a  marriage  contract  void,  the  court 
shall  in  no  case  order  the  reference  to  a  referee  nomi- 
nated by  either  party  nor  to  a  referee  agreed  upon  by 
the  parties,  nor  without  proof  by  aflSdavit  conformable 
to  the  rules  relating  to  the  manner  and  proof  of  the  serv- 
ice of  the  summons  and  complaint.  Notice  of  appear- 
ance and  retainer  shall  not  be  sufficient  to  excuse  such 
proof. 

When  the  action  is  for  a  divorce  on  the  ground  of 
adultery,  unless  it  be  averred  in  the  complaint  that  the 
adultery  charged  was  committed  without  the  consent, 
connivance,  privity  or  procurement  of  the  plaintiff;  that 
five  years  have  not  elapsed  since  the  discovery  of  the 
fact  that  such  adultery  had  been  committed,  and  that 
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the  plaintiff  has  not  voluntarily  cohabited  with  the  de- 
fendant since  such  discovery;  and,  also,  where,  at  the 
time  of  the  oflfense  charged,  the  defendant  was  living 
in  adulterous  intercourse  with  the  person  with  whom  the 
offense  is  alleged  to  have  been  committed;  that  five  years 
have  not  elapsed  since  the  commencement  of  such  adul- 
terous intercourse  was  discovered  by  the  plaintiff,  and 
the  complaint  containing  such  averments  be  verified  by 
the  oath  of  the  plaintiff  in  the  manner  prescribed  by  the 
Code,  judgment  shall  not  be  rendered  for  the  relief  de- 
manded until  the  plaintiff's  affidavit  be  produced  stat- 
ing the  above  facts. 

In  an  action  for  a  divorce  or  for  the  annulment  of  a 
marriage,  where  the  defendant  fails  to  answer,  no  ref- 
erence shall  be  granted  to  take  proof  of  the  facts  stated 
in  the  complaint,  but  before  a  judgment  shall  be  granted 
the  proof  of  such  facts  must  be  made  to  the  court  in  open 
court  and  a  copy  of  the  evidence  taken  before  the  court 
shall  be  written  out  and  filed  with  the  judgment-roll. 
The  court  may,  however,  in  case  the  evidence  is  such 
that  the  public  interest  requires  that  the  examination 
of  the  witnesses  should  not  be  public,  exclude  all  persons 
from  the  court  room  except  the  parties  to  the  action  and 
their  counsel  and  the  witnesses,  and  shall  order  such 
evidence,  when  filed  with  the  clerk,  sealed  up  and  ex- 
hibited only  to  the  parties  to  the  action  or  some  one 
specially  interested  upon  order  of  the  court. 

Formerly  Rule  86,  1858;  Rule  87,  1871;  Rule  87,  1884;  Rule  78,  1877; 
Rule  73,  1880;  Rule  73,  1884;  Rule  73,  1888;  Rule  72,  1896. 

Reference.  —  By  section  1012  of  the  Code  of  Civil  Procedure,  as  amended 
by  Laws  1898,  chapter  317,  it  is  provided  that  "a  reference  shall  not  be 
made,  of  course,  upoif  the  consent  of  the  parties  in  an  action  to  annul  a 
marriage  or  for  a  divorce  or  separation  ...  in  a  case  specified  in 
this  section,  where  the  parties  consent  to  a  reference,  the  court  may,  in  its 
discretion,  grant  or  refuse  a  reference;  and  where  a  reference  is  granted,  the 
court  must  designate  the  referee.    If  the  referee  thus  designated,  refuses 


Digitized  by 


Google 


The  General  Rules  of  Practice  271 

Divorce  or  separation;  reference;  pleadings  —  Rule  72 

to  serve,  or  if  a  new  trial  of  an  action  tried  by  a  referee,  so  designated,  is 
granted,  the  court  must,  upon  the  application  of  either  party,  appoint 
another  referee." 

Where  the  court  refuses  to  confirm  the  report  of  a  referee  appointed  in 
an  action  for  divorce  and  orders  another  reference  it  should  be  before  an- 
other referee.    White  v.  White  (1910),  138  App.  Div.  272. 

Where  a  referee  is  appointed,  who  is  agreed  upon  by  the  counsel  for  the 
respective  parties,  the  order  of  reference  should  be  modified  by  designat- 
ing another  referee.  The  spirit  and  intention  of  section  1012  of  the  Code, 
is  that  the  court  must  name  a  referee  of  its  own  motion,  and  without  the 
consent  or  agreement  of  the  parties  as  to  who  should  be  named.  Ives  v. 
Ives  (1894),  80  Hun,  136,  29  N.  Y.  Supp.  1063. 

A  new  trial  should  be  granted  before  another  referee  named  by  the  court 
where  the  special  term  refuses  to  confirm  the  report  of  a  referee  appointed 
"to  hear  and  determine"  an  action  for  divorce.  Perkins  v.  Perkins  (1909), 
130  App.  Div.  193,  114  N.  Y.  Supp.  960. 

As  to  qualifications  of  referee,  see  Code  Civ.  Pro.,  §  1024. 

Public  policy,  the  Code  of  Civil  Procedure,  and  the  General  Rules  of 
Practice  forbid  the  reference  of  a  matrimonial  action  to  a  referee  agreed  on 
by  the  parties.  A  disregard  of  these  provisions  is  not  a  mere  irregularity, 
but  the  proceedings  are  unquestionably  void  where  the  court  vacates  an 
order  of  reference,  for  the  reason  that  the  matter  was  heard  before  a  ref- 
eree agreed  on  by  the  parties,  the  reference  falls  when  the  order  is  vacated, 
and  as  the  consent  was  not  one  to  refer  generally,  but  only  to  a  particular 
referee,  it  is  erroneous  for  the  court  to  appoint  a  new  referee.  Pratt  v. 
Pratt,  2  App.  Div.  534,  38  N.  Y.  Supp.  26.  But  it  has  been  held  that 
where  a  party  has  acquiesced  in  the  appointment  of  a  referee  who  was  ap- 
pointed by  the  court,  although  suggested  by  the  parties,  and  a  trial  has 
been  had  before  such  referee  occupying  several  months  and  being  strongly 
contested,  the  defeated  party  is  estopped  from  raising  the  point  that  the 
referee  was  nominated  by  the  parties  in  violation  of  the  i^ve  rule  and 
the  Code  of  Civil  Procedure.  Young  v.  Young  (1902),  38  Misc.  109,  77 
N.  Y.  Supp.  94. 

Report  of  referee.  —  The  following  sections  of  the  Code  of  Civil  Pro> 
cedure  are  applicable  to  references  in  divorce  actions: 

§  1228.  Where  the  whole  issue  is  an  issue  of  fact,  which  was  tried  by  a 
referee,  the  report  stands  as  a  decision  of  the  court.  Except  where  it  U 
otherwise  expressly  prescribed  by  law,  judgment  upon  such  a  report,  or 
upon  the  decision  of  the  court,  upon  the  trial  of  the  whole  issue  of  fact 
without  a  jury,  may  be  entered  by  the  cleric,  as  directed  therein,  upon 
filing  the  decision  or  report. 

§  1229.  In  an  action  to  annul  a  marriage,  or  for  a  divorce  or  separation, 
judgment  cannot  be  taken,  of  course,  upon  a  referee's  report,  as  prescribed 
in  the  last  section,  or  where  the  reference  was  made  as  prescribed  in  sec- 
tion one  thousand  two  hundred  and  fifteen  of  this  act.    Where  a  reference 
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is  made  in  such  an  action,  the  testimony,  and  the  other  proceeding?  upon 
the  reference,  must  be  certified  to  the  court,  by  the  referee,  with  his  r^x>rt: 
and  judgment  must  be  rendered  by  the  court. 

The  provisions  of  section  1229,  that  in  matrimonial  actions  judgment 
cannot  be  taken  ''of  course  upon  a  referee's  report "  but  judgment  must  be 
rendered  by  a  court  does  not  prevent  the  special  term  from  examining 
testimony  taken  before  the  referee.  Perkins  v.  Perkins  (1909),  130  App. 
Div.  193,  114  N.  Y.  Supp.  960. 

Section  1229  does  not  authorize  the  court  to  examine  the  evidence  and 
render  such  judgment  as  it  would  justify,  but  only  requires  the  api^oval 
of  the  court  as  a  safeguard  against  irregularity,  fraud  or  collusion.  The 
court  can,  however,  set  aside  the  report  on  the  ground  that  the  evidence 
is  insufficient  to  sustain  the  finding,  and  direct  a  judgment  to  be  entered 
in  favor  of  the  party  against  whom  the  referee  awarded  a  judgment. 
Schroeter  v.  Schroeter  (1880),  23  Hun,  230;  Anon.  (1878),  3  Abb.  N.  C. 
161;  Meyer  v.  Meyer  (1879),  7  Week.  Dig.  535;  Coe  v.  Ck)e  (1863),  37 
Barb.  232. 

The  court  may,  on  hearing  exceptions  to  the  report  of  a  referee,  with- 
hold judgment,  on  the  ground  of  insufficient  proof,  and  aJso  for  the  reason 
that  there  was  sufficient  evidence  of  condonation;  but  a  dismissal  of  the 
complaint  is  improper,  —  a  new  trial  should  be  ordered.  Harding  v. 
Harding  (1878),  43  N.  Y.  Super.  27. 

After  the  evidence  taken  before  a  referee  is  certified  as  provided  in  section 
1229,  the  court  may  examine  the  testimony  and  refuse  to  confirm  the  re- 
port, if  not  satisfied  that  the  divorce  should  be  granted.  Galloway  v. 
Galloway  (1904),  92  App.  Div.  300,  86  N.  Y.  Supp.  1078. 

The  reason  for  the  provisions  contained  in  section  1229  of  the  Code,  is 
that  in  matters  of  divorce,  the  public  have  an  interest.  Married  persons 
are  not  permitted,  by  any  collusion  between  themselves,  to  obtain  a  judg- 
ment of  divorce.  It  is  the  right  and  duty  of  the  state,  acting  through  ita 
courts,  to  see  that  no  divorce  is  granted  unless  there  be  real,  and  not  col- 
lusive, ground  therefor.  Hence,  it  is  required  that  after  a  trial  of  the  is- 
sues before  a  referee,  not  merely  his  report,  but  the  whole  testimony  shall 
be  presented  to  the  court  for  its  action.    McCleary  v.  McCleary  (1883), 

30  Hun,  154. 

In  a  number  of  cases  it  has  been  decided  that  the  Spedai  Term  cannot 
set  aside  the  report  of  the  referee  on  the  ground  that  the  evidence  is  in- 
sufficient, and  direct  judgment  to  be  entered  against  the  party  in  whose 
favor  the  referee  had  found,  unless  it  appear  that  there  was  fraud  and 
collusion  in  securing  the  report.  Rice  v.  Rice  (1886),  22  Week.  Dig.  258; 
Matthews  v.  Matthews  (1889),  6  N.  Y.  Supp.  589;  Ross  v.  Ross  (1883), 

31  Hun,  140. 

The  report  of  the  referee  stands  as  the  decision  of  the  court,  which  will 
not  review  the  findings  on  the  merits,  but  will  only  make  such  examina- 
tion as  may  be  necessary  to  ascertain  whether  such  report  is  in  support 
of  the  evidence,  or  whether  there  has  been  fraud  or  collusion  or  any  evil 
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practice  in  the  case  by  either  party.  After  such  examination,  the  applica- 
tion for  judgment  will  be  either  granted  or  denied,  but  the  report  will  not 
be  set  aside;  and  where  the  parties  have  agreed  to  a  reference,  the  court 
cannot,  in  the  absence  of  a  reason  sufficient  in  law,  disregard  the  order  of 
reference  and  order  a  trial  at  the  Circuit.  Ryerson  v.  Ryerson  (1889),  65 
Hun,  191,  7  N.  Y.  Supp.  726.  See  also  Huntley  v.  Huntley  (1893),  73  id. 
261,  26  N.  Y.  Supp.  266;  Smith  v.  Smith  (1894),  7  Misc.  305,  28  N.  Y. 
Supp.  136. 

The  Special  Term  is  not  required,  under  section  1229  of  the  Code,  to 
confirm  the  report  of  a  referee  and  direct  judgment  accordingly,  but  may 
refuse  to  confirm  it,  if  the  evidence  certified  does  not  support  it  satisfac- 
torily to  the  conscience  of  the  court.  It  seems  that  the  Special  Term  cannot 
direct  a  judgment  contrary  to  the  report  of  the  referee.  Gorham  v.  Crorham 
(1899),  40  App.  Div.  664,  58  N.  Y.  Supp.  50.  But  see  contra.  Anon. 
(1878),  3  Abb.  N.  C.  161;  Schroeter  v.  Schroeter  (1880),  23  Hun,  230; 
Ross  v.  Ross  (1883),  31  id.  140. 

A  judgment  of  separation  entered  by  consent  and  based  on  findings 
agreed  to  by  the  parties  without  evidence  supporting  the  allegations  of  the 
complaint  is  void.  Boyer  v.  Boyer  (1908),  129  App.  Div.  647,  114  N.  Y. 
Supp.  15. 

A  husband's  abandonment  of  his  wife  confers  no  license  upon  her  to 
offend  against  the  marital  vows;  nor  will  it  prevent  him  from  obtaining  a 
divorce  from  her  upon  proof  of  her  subsequent  infidelity.  Mattison  v. 
Mattison  (1908),  60  Misc.  573,  113  N.  Y.  Supp.  1024. 

Complaint  in  action  for  divorce  on  grounds  of  adultery.  —  If  a  com- 
plaint is  verified,  and  alleges  the  averments  required  to  be  set  forth  by  the 
above  rule,  it  is,  in  view  of  the  incompetency  imposed  by  section  831  of  the 
Code,  prima  facie  evidence  of  the  facts  set  forth,  and  the  burden  of  proof  is 
thereby  shifted  upon  the  defendant,  who  is  bound  to  controvert  and  dis- 
prove such  all^ations  as  a  matter  of  affirmative  defense.  Farace  v.  Farace 
(1881),  61  How.  Pr.  61. 

If  the  facts  required  to  be  alleged  by  the  above  rule  are  not  alleged  in 
the  complaint,  they  should  be  shown  by  affidavit.  The  above  rule  applies 
only  to  cases  of  default,  and  the  things  stated  in  it  are  not  a  part  of  the 
plaintiff's  case,  but  are  matters  of  defense,  which  the  plaintiff  is  permitted 
to  aver  in  the  complaint  in  anticipation  of  a  default.  Evans  v.  Evans 
(1899),  27  Misc.  10,  57  N.  Y.  Supp.  274. 

The  Code  of  Civil  Procedure,  section  1758,  provides  that:  — 

''In  either  of  the  following  cases,  the  plaintiff  is  not  entitled  to  a  di- 
vorce, although  the  adultery  is  established: 

"  1.  Where  the  offense  was  committed  by  the  procurement  or  with  the 
connivance  of  the  plaintiff. 
18 
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"  2.  Where  the  offense  charged  has  been  forgiven  by  the  plaintiff.  The 
forgiveness  may  be  proved,  either  affirmatively,  or  by  the  volmitary  co- 
habitation of  the  parties,  with  the  knowledge  of  the  fact. 

"  3.  Where  there  has  been  no  express  forgiveness,  and  no  volmitary  co- 
habitation of  the  parties,  but  the  action  was  not  commenced  within  five 
years  after  the  discovery,  by  the  plaintiff,  of  the  offense  charged. 

"  4.  Where  the  plaintiff  has  also  been  guilty  of  adultery,  under  such  dr- 
cumstances,  that  the  defendant  would  have  been  entitled,  if  innocent,  to  a 
divorce." 

The  provisions  of  this  rule  that  in  a  divorce  action  the  court  shall  not 
order  a  reference  without  proof  by  affidavit  of  the  service  of  the  sununons 
and  complaint  and  that  notice  of  appearance  and  retainer  shall  not  be 
sufficient  to  excuse  such  proof,  only  applies  to  cases  of  default.  Freeman 
V.  Freeman  (1908),  126  App.  Div.  601,  110  N.  Y.  Supp.  686. 

The  provisions  of  this  rule  that  in  an  action  for  divorce  where  the  de- 
fendant was  living  in  adulterous  intercourse,  it  nuist  be  alleged  in  the  com- 
plaint that  five  years  have  not  elapsed  since  the  commencement  of  such 
intercourse  was  discovered  by  the  plaintiff,  etc.,  applies  only  where 
the  defendant  makes  default  and  has  no  application  to  contested  cases. 
Ackerman  v.  Ackerman  (1908),  123  App.  Div.  750,  108  N.  Y.  Supp. 
534. 

Although  this  rule  requires  that  in  cases  of  default,  the  first  three  de- 
fenses mentioned  in  section  1758  of  the  Code  of  Civil  Procedure  be  neg- 
atived by  the  plaintiff  in  the  complaint  or  by  affidavit,  the  fourth  defense 
therein  mentioned,  that  is  to  say  the  adultery  of  the  plaintiff  need  not  be 
denied.  Thompson  v.  Thompson  (1908),  127  App.  Div.  296,  111  N.  Y. 
Supp.  426. 

While  the  plaintiff,  in  an  action  to  obtain  an  absolute  divorce,  is  bound 
to  negative  the  forgiveness  of  the  offense,  on  account  of  which  relief  is 
asked,  and  is  bound  to  prove  such  fact,  where  the  defendant  makes  default, 
yet  where  the  defendant  interposes  an  answer,  he  should,  if  he  intends 
to  rely  on  the  condonation  of  the  offense  as  a  defense,  allege  such  con- 
donation in  his  answer,  and  establish  it  by  proof.  Merrill  v.  Merrill 
(1899),  41  App.  Div.  347,  58  N.  Y.  Supp.  503. 

In  an  action  by  a  wife,  for  divorce,  on  the  ground  of  adultery,  where 
the  case  is  litigated,  it  is  not  incumbent  upon  the  plaintiff  to  make  af- 
firmative proof  of  the  allegations  inserted  in  her  complaint,  in  compliance 
with  the  rules  of  the  Supreme  Court  (Rule  72),  i.  e.,  that  the  adultery 
charged  was  "without  the  consent,  privity  or  procurement  of  the  plain- 
tiff," and  that  the  latter  has  not  voluntarily  cohabited  with  the  defendant 
since  discovery  of  the  fact;  these  are  matters  of  affirmative  defense.  It  is 
only  to  provide  for  a  case  of  defendant  suffering  a  default,  that  thes^ 
possible  d^enses  are  required  to  be  negatived  by  the  plaintiff  by  verified 
complamt  or  affidavit.  McCarthy  v.  McCarthy  (1894),  143  N.  Y.  235; 
Lowenthal  v.  LoWenthal  (1898),  167  N.  Y.  236. 
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"  Dtoofwy  "  immm  ■onaethiag  more  than  mere  euspicion,  it  implies  a 
certain  degree  of  knowledge  on  the  part  of  the  penon  to  be  charged  with 
the  consequence  of  such  discovery.  Ackerman  v.  Adcerman  (190B),  123 
App.  Div.  760,  108  N.  Y.  Supp.  534. 

Ride  73.  Divorce,  judgment  by  defaulti  ^en  granted;  proof 

required 

Before  judgment  by  default  shall  be  granted  in  an  ac- 
tion to  annul  a  marriage  on  the  ground  that  the  party  was 
under  the  age  of  legal  consent,  proof  must  be  made  show- 
ing that  the  parties  thereto  have  not  freely  eohabited  for 
any  time  as  husband  and  wife,  after  the  plaintiff  had  at- 
tained the  age  of  consent.  If  the  action  is  brought  to 
annul  the  marriage,  on  the. ground  that  the  plaintiff's 
consent  was  obtained  by  force  or  fraud,  the  plaintiff  must 
show  that  there  has  been  no  voluntary  cohabitation  be- 
tween the  parties  as  man  and  wife;  and  if  it  is  brought 
to  annul  a  marriage  on  the  ground  that  the  plaintiff  was 
a  hmatic,  proof  must  be  produced  showing  that  the 
lunacy  still  continues;  or  that  the  parties  have  not  co- 
habited as  husband  and  wife  after  the  plaintiff  was  re- 
stored to  his  reason. 

Rule  87,  1858;  Rule  88,  1871;  Rule  88,  1874;  Rule  79,  1877;  Rule  74, 
1880;  Rule  74,  1884;  Rule  74, 1888;  Rule  73, 1896. 

Code  provisions  respecting  judgments  by  default.  —  The  last  sentence 
of  paragraph  1  of  section  1757  of  the  Ck)de  of  Civil  Procedure,  is  as  fol- 
lows: ''If  the  answer  does  not  put  in  issue  the  allegation  of  adultery,  or  if 
the  defendant  makes  default  in  appearing  or  pleading,  the  plaintiff,  before 
he  is  entitled  to  judgment,  must  neverthel^  satisfactorily  prove  the  ma- 
terial allegations  of  his  complaint,  and  also,  by  his  own  testimony  or  other- 
wise, that  there  is  no  judgment  or  decree,  in  any  court  of  the  state  of  com- 
petent jurisdiction,  against  him  in  favor  of  the  defendant  for  a  divorce 
upon  the  ground  of  adultery." 

Where  ap^^cation  is  made  for  judgment  by  default,  in  an  action  for 
divorce,  the  court  is  required  to  scrutinise  the  testimony  closely,  and  not 
to  grant  the  judgment  where  it  is  doubtful,  uncertain  or  unsatisfactory. 
Moore  v.  Moore  (1882),  14  Week  Dig.  255. 

See  also  Code  Civ.  Pro.,  1 1774,  providing  that  judgment  cannot  be 
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taken  by  default,  unless  complaint  is  served  with  summons,  or  the  sum- 
mons is  indorsed  as  provided  in  such  section. 
See  cases  cited  under  Rule  72. 

Judgment  by  default  In  action  to  aniral  a  marriage.  —  Section  1753  of 
the  Code  of  Civil  Procedure  contains  the  following: 

''In  an  action  brought  as  prescribed  in  this  article,  a  final  judgment,  an- 
nulling the  marriage,  shall  not  be  rendered  by  default,  for  want  of  an  ap- 
pearance or  pleading,  or  upon  the  trial  of  an  issue,  without  proof  of  the 
facts,  upon  which  the  allegation  of  nullity  is  founded.  And  the  declaration 
or  confession  of  either  party  to  the  marriage  is  not  alone  sufficient  as  proof; 
but  other  satisfactory  evidence  of  the  facts  must  be  produced." 

When  action  may  be  brought  to  annul  a  marriage.  —  The  foUowing 
sections  of  the  Code  of  Civil  Procedure  provide  generally  for  the  grounds 
of  an  action  to  annul  a  marriage: 

§  1742.  An  action  may  be  maintained  by  the  woman  to  procure  a  judg- 
ment declaring  a  marriage  contract  void,  and  annulling  the  marriage,  under 
the  following  circumstances: 

I.  Where  the  plaintiff  had  not  attained  the  age  of  sixteen  years,  at  the 
time  of  the  marriage. 

II.  Where  the  marriage  took  place  without  the  consent  of  her  father, 
mother,  guardian  or  other  person  having  the  legal  charge  of  her  person. 

III.  Where  it  was  not  followed  by  consummation  or  cohabitation,  and 
was  not  ratified  by  any  mutual  assent  of  the  parties,  after  the  plaintiff 
attained  the  age  of  sixteen  years. 

§  1743.  An  action  may  also  be  maintained  to  procure  a  judgment,  de- 
claring a  marriage  contract  void  and  annulling  the  marriage  for  either  of 
the  following  causes,  existing  at  the  time  of  the  marriage: 

1.  That  one  or  both  of  the  parties  had  not  attained  the  age  of  legal 
consent. 

2.  That  the  former  husband  or  wife  of  one  of  the  parties  was  living,  and 
that  the  marriage  with  the  former  husband  or  wife  was  then  in  force. 

3.  That  one  of  the  parties  was  an  idiot  or  a  lunatic. 

4.  That  the  consent  of  one  of  the  parties  was  obtained  by  force,  duress 
or  fraud. 

5.  That  one  of  the  parties  was  physically  incapable  of  entering  into  the 
marriage  state.  But  an  action  can  be  maintained,  under  this  subdivision, 
only  where  the  incapacity  continues,  and  is  incurable. 

Rule  74.  Answer  in  action  for  divorce;  trial 

The  defendant  in  the  answer  may  set  up  the  adultery 
of  the  plaintiflf,  or  any  other  matter  which  would  be  a  bar 
to  a  divorce,  separation,  or  the  annulling  of  a  marriage 
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contract;  and  if  an  issue  is  taken  thereon,  it  shall  be  tried 
at  the  same  time  and  in  the  same  manner  as  other  issues 
of  fact  in  the  cause. 

Formerly  Rule  89,  1858;  Rule  90,  1871;  Rule  90,  1874;  Rule  81,  1877; 
Rule  76, 1880;  Rule  76, 1884;  Rule  76, 1888;  Rule  74, 1896. 

Answer  need  not  be  verified.  —  Section  1767  of  the  Code  of  Civil  Pro- 
cediue  contains  the  following  sentence:  "The  answer  of  the  defendant 
may  be  made,  without  verifying  it,  notwithstanding  the  verification  of  the 
complaint." 

Form  and  contents  of  answer.  —  If  adultery  is  set  up  in  the  answer,  it 
should  be  alleged  in  the  same  manner  as  when  contained  in  a  complaint. 
Morrell  v.  MorreU  (1849),  3  Barb.  236. 

The  adultery  of  the  plaintiff,  to  constitute  a  defense,  must  be  alleged  in 
the  answer;  when  so  alleged,  it  is  a  ground  for  affirmative  relief  in  the  same 
action.    Anon.  (1864),  17  Abb.  Pr.  48. 

The  answer,  setting  up  the  plaintiff's  adultery,  need  not  allege  the  in- 
habitancy of  the  parties,  or  either  of  them,  at  the  time  of  the  offense. 
Lesene  v.  Lesene  (1860),  31  Barb.  330. 

An  allegation  in  the  answer  that  defendant  has  no  knowledge  or  in- 
formation sufficient  to  form  a  beUef  as  to  whether  the  first  wife  was  Uving 
at  the  conmiencement  of  the  action,  is  a  denial  of  a  material  allegation. 
Anon.  (1874),  15  Abb.  Pr.  (N.  S.)  311.  An  answer,  which  seeks  to  avoid 
the  alleged  marriage  as  invalid,  by  reason  of  a  prior  marriage  of  the  de- 
fendant, must  allege  that  fact,  as  it  is  not  provable  under  a  denial  of  the 
allegation  of  the  marriage.  Vincent  v.  Vincent  (1891),  16  Daly,  634,  17 
N.  Y.  Supp.  497. 

If  the  answer  alleges  various  acts  of  adultery  by  the  plaintiff,  at  various 
times  and  places,  the  plaintiff  may  make  a  motion  for  a  bill  of  particu- 
lars. KeUy  V.  Kelly  (1895),  12  Misc.  467,  68  N.  Y.  St.  Rep.  133,  34  N.  Y. 
Supp.  265. 

The  defendant  cannot  interpose,  as  a  defense,  either  as  a  bar  to  the  ac- 
tion, or  as  a  counterclaim,  cruel  and  inhuman  treatment  and  abandonment 
by  the  plaintiff  of  the  defendant.  The  action  for  divorce  is  not  founded  on 
contract,  but  for  the  breach  of  a  legal  duty;  and  the  transaction  out  of 
which  it  arises,  is  not  the  marriage,  but  the  adultery.  Griffin  v.  Griffin 
(1862),  23  How.  Pr.  183.  And  see  McNamara  v.  McNamara  (1871),  2 
Hilt.  647,  9  Abb.  Pr.  18. 

Trial.  —  If  the  answer  puts  in  issue  the  allegation  of  adultery,  the  court 
must,  upon  the  application  of  either  party,  or  it  may,  of  its  own  motion, 
make  an  order  directing  the  trial  by  a  jury  of  that  issue;  for  which  pur- 
pose, the  questions  to  be  tried  must  be  prepared  and  settled,  as  prescribed 
in  section  970  of  the  Code.    Code  Civ.  Pro.,  $  1757. 
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By  subdivision  2  of  such  section  1757,  as  added  by  chapter  661  of  the 
Laws  of  1899,  a  co-respondent  may  appear  in  the  action. 

The  trial  by  jury  of  the  question  of  the  alleged  adultery,  in  an  action  for 
divorce,  is  a  right  preserved  to  the  parties  by  the  Constitution.  Whitney 
V.  Whitney  (1894),  76  Hun,  585,  28  N.  Y.  Supp.  214.  See  also  Conderman 
V.  Conderman  (1887),  44  id.  181;  Batsel  v.  Batsel  (1878),  42  N.  Y.  Super. 
561;  Sigel  v.  Sigel  (1892),  28  Abb.  N.  C.  308. 

Framing  issues.  —  In  framing  issues  in  an  acti<m  for  divorot,  whers  tht 
action  is  directed  to  be  tried  by  a  jury,  care  should  be  taken  to  add  such 
certainty  as  to  the  charges  of  misconduct  on  the  part  of  the  defendant,  as 
would  afiford  him  a  complete  opportunity  to  meet  such  charges  by  proof 
upon  the  trial.  De  Carillo  v.  De  Carillo  (1889),  63  Hun,  369, 6  N.  Y.  Sopp. 
305.  Where  a  part  of  the  specific  adulteries  alleged  are  denied,  the  court, 
upon  the  application  of  either  party,  must  direct  trial  by  jury  and  a  settle 
ment  of  the  issues  raised  by  the  denial,  and  the  court  may  tdce  evidence  of 
the  adulteries  not  denied.  Oalusha  v.  Oalusha  (1887),  43  Hun,  181.  Where 
the  issues  are  stated  in  pursuance  of  a  stipulation  of  the  attorneys  for  the 
parties,  they  respectively  waive  the  right  to  have  preliminary  to  the  trial, 
any  more  questions  specificity  stated  and  settled.  Whitney  v.  Whitney 
(1894),  76  Hun,  585,  28  N.  Y.  Supp.  214.  In  this  case,  it  was  stated  that 
"while  the  plaintiff  was  not,  as  matter  of  course,  entitled  to  a  l»ll  of  par- 
ticulars, she,  at  the  outset,  had  the  right  to  have  the  issues  express  the 
charges  of  misconduct  on  her  part,  with  a  fair  degree  of  particularity,  so 
that  she  might  be  apprised  of  those  she  was  required  to  meet." 

The  limitation  of  time  for  making  the  application  for  a  trial  by  jury,  as 
contained  in  Rule  31  of  the  Supreme  Court,  cannot  have  the  effect  of  quali- 
fying the  right  to  make  the  application  and  to  have  it  granted,  in  an  ac- 
tion for  divorce,  where  the  right  to  trial  by  jury  exists  and  the  framing 
of  the  issues  is  essential  to  enable  the  party  to  have  a  trial  of  the  issues 
in  that  manner.  Conderman  v.  Conderman  (18S7),  44  Hun,  181.  The 
issues  must  be  settled  before  notice  of  trial  can  be  given,  or  the  suit  placed 
upon  the  calendar.   Leslie  v.  Leslie  (1872),  11  Abb.  (N.  S.)  311. 

Rule  76.  Legitimacy  of  children  on  divorce 

On  a  complaint  filed  by  a  husband  for  a  divorce,  if  he 
wishes  to  question  the  legitimacy  of  any  of  the  children 
of  his  wife,  the  allegation  that  they  are  or  that  he  be- 
lieves them  to  be  illegitimate,  shall  be  distinctly  made  in 
the  complaint.  If,  upon  default,  proofs  shall  be  takeQ 
ujK)n  the  question  of  legitimacy  as  well  as  ujK)n  the  other 
matters  stated  in  the  complaint,  and  if  the  issue  is  tried 
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by  a  jury,  an  issue  on  the  question  of  legitimacy  of  the 
children  shall  be  awarded  and  tried  at  the  same  time. 

Formerly  Rule  90,  1858;  Rule  91,  1871;  Rule  91,  1874;  Rule  82,  1877; 
Rule  76, 1880;  Rule  76,  1884;  Rule  76, 1888;  Rule  75, 1896. 

Code  provisions  respecting  legitimacy  of  children.  —  We  here  insert 
parts  of  sections  1759  and  1760  of  the  Code,  relating  to  regulations  as  to 
the  legitimacy  of  children. 

(1)  When  the  action  is  brought  by  the  wife: 

*'The  legitimacy  of  any  child  of  the  marriage,  bom  or  begotten  before 
the  commencement  of  the  action,  is  not  afifected  by  the  judgment  dissolv- 
ing the  marriage."    Code  Civ.  Pro.,  $  1759. 

(2)  When  the  action  is  brought  by  the  husband: 

''The  legitimacy  of  a  child,  bom  or  begotten  before  the  commission  of  the 
offense  charged,  is  not  affected  by  a  judgment  dissolving  the  marriage;  but 
the  legitimacy  of  any  other  child  of  the  wife  may  be  determined,  as  one  of 
the  issues  in  the  action.  In  the  absence  of  proof  to  the  contrary,  the 
legitimacy  of  all  the  children,  begotten  before  the  commencement  of  the 
action,  must  be  presumed."    Code  Civ.  Pro.,  $  1760. 

Rule  76.  Judgment  declaring  marriage  void,  or  granting  a 
divorce  not  to  be  by  default;  copy  of  pleading  or  testi- 
mony not  to  be  furnished;  entry  of  judgment 

No  judgment,  annulling  a  marriage  contract  or  grant- 
ing a  divorce,  or  for  a  separation  or  limited  divorce,  shall 
be  made  of  course  by  the  default  of  the  defendant;  or 
in  consequence  of  any  neglect  to  appear  at  the  hearing 
of  the  cause,  or  by  consent.  Every  such  case  shall  be 
heard  after  the  trial  of  the  issue,  or  upon  the  coming  in 
of  the  proofs  at  a  Special  Term  of  the  court;  but  where 
no  person  appears  on  the  part  of  the  defendant,  the  de- 
tails of  evidence  in  adtdtery  causes  shall  not  be  read  in 
public,  but  shall  be  submitted  in  open  court.  No  oflBcer 
of  any  court,  with  whom  the  proceedings  in  an  adultery 
cause  are  filed,  or  before  whom  the  testimony  is  taken, 
nor  any  clerk  of  such  officer,  either  before  or  after  the 
termination  of  the  suit,  shall  permit  a  copy  of  any  of  the 
pleadings  or  testimony,  or  of  the  substance  of  the  details 
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thereof,  to  be  taken  by  any  other  person  than  a  party  or 
the  attorney  or  counsel  of  a  party,  who  has  appeared 
in  the  cause,  without  a  special  order  of  the  court. 

No  judgment  in  an  action  for  a  divorce  shall  be  en- 
tered except  upon  the  special  direction  of  the  court. 

Formerly  Rule  91,  1858;  Rule  92,  1871;  Rule  92,  1874;  Rule  83,  1877; 
Rule  77, 1880;  Rule  77, 1884;  Rule  77, 1888;  Rule  76, 1896. 

See  cases  and  notes  under  the  preceding  Rules  72,  73,  74,  and  75. 

The  provision  of  this  rule  that  no  judgment  in  matrimonial  actions 
shall  be  made  ''of  course''  on  default  of  the  defendant  or  in  consequence 
of  any  neglect  to  appear  or  by  consent,  is  mandatory  and  has  all  the  force 
and  effect  of  a  statute  and  cannot  be  disregarded  by  the  court.  Boyer  v. 
Boyer  (1908),  129  App.  Div.  647,  114  N.  Y.  Supp.  15. 

The  adultery  of  the  defendant  in  an  action  for  divorce  cannot  be  estab- 
lished by  admissions  in  the  answer.  Taylor  v.  Taylor  (1908),  123  App. 
Div.  220,  108  N.  Y.  Supp.  428. 

Where,  after  the  trial  before  a  jury  of  certain  issues  of  fact  arising  in  a 
divorce  action,  the  case  is  placed  upon  the  Special  Term  calendar  for  trial, 
and  the  defendant  fails  to  appear  at  the  trial,  the  plaintiff  cannot  enter 
an  interlocutory  judgment  without  giving  the  defendant  notice  of  the 
application  therefor.  Boiler  v.  Boiler  (1904),  96  App.  Div.  163,  89  N.  Y. 
Supp.  200. 

Rule  77.  Receiver  of  debtor's  estate;  powers  and  duties;  costs; 
sale  of  doubtful  claims 

Every  receiver  of  the  property  and  effects  of  the  debtor 
shall,  unless  restricted  by  the  special  order  of  the  court, 
have  general  power  and  authority  to  sue  for  and  collect 
all  the  debts,  demands  and  rents  belonging  to  such 
debtor,  and  to  compromise  and  settle  such  as  are  unsafe 
and  of  a  doubtful  character.  He  may  also  sue  in  the 
name  of  a  debtor,  where  it  is  necessary  or  proper  for  him 
to  do  so;  and  he  may  apply  for  and  obtain  an  order  of 
course  that  the  tenants  of  any  real  estate  belonging  to 
the  debtor,  or  of  which  he  is  entitled  to  the  rents  and 
profits,  attorn  to  such  receiver,  and  pay  their  rents  to 
him.  He  shall  also  be  permitted  to  make  leases,  from 
time  to  time,  as  may  be  necessary,  for  terms  not  exceed- 
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ing  one  year.  And  it  shall  be  his  duty,  without  any  un- 
reasonable delay,  to  convert  all  the  personal  estate  and 
effects  into  money;  but  he  shall  not  sell  any  real  estate 
of  the  debtor  without  the  special  order  of  the  court,  until 
after  judgment  in  the  cause.  He  is  not  to  be  allowed  for 
the  costs  of  any  suit  brought  by  him  against  an  insolvent 
from  whom  he  is  imable  to  collect  his  costs,  imless  such 
suit  is  brought  by  order  of  the  court  or  by  the  consent  of 
all  persons  interested  in  the  fimds  in  his  hands.  But  he 
may,  by  leave  of  the  court,  sell  such  desperate  debts  and 
all  other  doubtful  claims  to  personal  property,  at  pub- 
Uc  auction,  giving  at  least  ten  days'  public  notice  of  the 
time  and  place  of  such  sale. 

Formerly  Rule  92,  1858;  Rule  93,  1871;  Rule  93,  1874;  Rule  84,  1877; 
Rule  78, 1880;  Rule  78, 1884;  Rule  78,  1888;  Rule  77, 1896. 

When  a  receiver  may  be  appointed.  —  In  addition  to  the  cases,  where 
the  appointment  of  a  receiver  is  specially  provided  for  by  law,  a  receiver  of 
property,  which  is  the  subject  of  an  action,  in  the  Supreme  Court,  or  a 
County  Court,  may  be  appointed  by  the  court,  in  either  of  the  following 


1.  Before  final  judgment,  on  the  application  of  a  party  who  establishes 
an  apparent  right  to,  or  interest  in,  the  property,  where  it  is  in  the  pos- 
session of  an  adverse  party,  and  there  is  danger  that  it  will  be  removed 
beyond  the  jurisdiction  of  the  court,  or  lost,  materially  injured,  or  de- 
stroyed. 

2.  By  or  after  the  final  judgment,  to  carry  the  judgment  into  effect,  or 
to  dispose  of  the  property,  according  to  its  directions. 

3.  After  final  judgment,  to  preserve  the  property,  during  the  pendency 
of  an  app^.    Code  Civ.  Pro.,  §  713. 

A  receiver's  clause  in  a  mortgage  gives  no  absolute  right  to  the  appoint- 
ment of  a  receiver.  Jarmulowski  v.  Rosenbloom  (1908),  125  App.  Div. 
542,  109  N.  Y.  Supp.  968. 

Receivers  of  partnership  property  should  not  be  appointed  pendente 
lite  in  an  action  brought  by  one  partner  against  his  co-partner,  not  for  the 
purpose  of  dissolving  the  partnership,  but  to  oust  the  defendant  from  the 
management  of  the  partnership  affairs.  Shubert  v.  Ijaughlin  (1907),  122 
App.  Div.  701, 107  N.  Y.  Supp.  708. 

The  word,  '*  property,"  as  used  in  this  section,  includes  the  rents,  profits, 
or  other  income,  and  the  increase,  of  real  or  personal  property.  Code  Civ. 
Pro.,  S  713. 


Digitized  by 


Google 


282  The  General  Rules  of  Practice 

Receiver  of  debtor's  estate  —  Rule  77 

Section  713  contains  the  only  authority  for  the  appointment  of  a  re- 
eeiver  of  the  rents  and  profits  of  lands  which  a  defendant  b  alleged  to  hold 
under  a  trust  agreement  procured  by  fraud.  An  appointment  will  only 
be  made  where  tiie  property  is  in  possession  of  the  adverse  party  and  there 
is  danger  that  it  will  be  moved  beyond  the  jurisdiction  of  the  court,  lost  or 
materially  injured  or  destroyed.  Rappaport  v.  Otten  (1909),  135  App. 
Div.  386,  120  N.  Y.  Supp.  461. 

A  notice  of  the  application  for  a  receiver  under  such  section  must  be 
given  to  the  adverse  parses.   Code  Civ.  Pro.,  $  714. 

Where  an  order  for  service  by  publication  has  not  been  granted  under 
section  714  appointment  of  a  receiver  ex  parte  is  absolutely  void.  Woen- 
shopper  v.  Peoples  (1907),  120  App.  Div.  319, 106  N.  Y.  Supp.  606. 

Bond  of  such  a  receiver.   Code  Civ.  Pro.,  S  716. 

Receivers  of  corpoimtiont  on  dissolution.    Code  Civ.  Pro.,  {  1788. 
Receivers  of  corporations  generally.    Code  Civ.  Pro.,  1 1810. 

Eeceivers  In  judgment  creditors'  actions.  —  Code  Civ.  Pro.,  $  1877. 
Receivers  deemed  public  offieers  for  certain  purposes.    Code  Civ.  Pro., 
11890. 

Supplementary  proceedings.  —  Receiver  not  to  be  appointed  without 
notice.   Code  av.  Pro.,  $  2441. 

When  and  how  receiver  to  be  appointed.   Code  Civ.  Pro.,  {  2464. 

Notice  to  creditors  of  application  for  receiver.    Code  Civ.  Pro.,  $  2466. 

Only  one  receiver  to  be  appointed;  former  receivership  may  be  extended. 
Codeav.  Pro.,  }  2466. 

Older  appointing  receiver  to  be  filed.  Code  Civ.  Pro.,  {  2467.  And 
recorded.    Code  Civ.  Pro.,  §  2470. 

When  property  to  vest  in  receiver.    Code  Civ.  Pro.,  {  2468. 

Receiver's  title,  how  extended.    Code  Civ.  Pro.,  f  2469. 

Receiver  subject  to  control  of  court.    Code  Civ.  Pro.,  1 2471. 

Receiver  subject  to  control  of  court  —  The  receiver,  when  appointed,  is 
an  officer  of  the  court  appointing  him,  and  is  bound  to  obey  its 'direction, 
and  is  subject,  in  the  general  discharge  of  his  duties,  to  its  control.  It  can 
direct  him  as  to  the  time  when,  the  place  where,  and  the  manner  in  which 
the  sale  should  be  made,  and  as  to  the  terms  thereof.  Syracuse  Sav.  Bank 
V.  S.  C.  <&  N.  Y.  R.  R.  Co.  (1882),  88  N.  Y.  110;  Utimer  v.  Loid  (1855), 
4  E.  D.  Smith,  183;  Lane  v.  Lutz  (1867),  1  Keyes,  206. 

Actions  by  and  against  receivers.  —  A  receiver  can  neither  sue  nor  be 
su^  without  leave  of  the  court.  James  v.  James  Cement  Co.  (1887),  8 
N.  Y.  St.  Rep.  490;  Foster  v.  Townsend  (1877),  68  N.  Y.  203;  S.  C,  2 
Abb.  N.  C.  29;  Merritt  v.  Lyon  (1836),  16  Wend.  406;  Smith  v.  Woodruff 
(1858),  6  Abb.  65. 
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Under  the  above  rule,  a  reeeivor  has  a  general  power  to  sue,  and  may 
select  his  own  tribunal.    Rockwell  v.  Merwin  (1871),  45  N.  Y.  166. 

A  receiver,  having  obtained  leave,  is  bound  to  sue,  and  he  cannot  be 
enjoined  by  another  court.    Winfield  v.  Bacon  (1868),  24  Barb.  154. 

It  is  a  contempt  to  bring  an  action  against  a  receiver  without  leave  of 
the  court.  Taylor  v.  Baldwin  (1863),  14  Abb.  166;  De  Qroot  v.  Jay  (1860), 
30  Barb.  483. 

If  a  recdver  neglects  to  apply  to  the  court  for  leave  to  sue,  and  a  judg- 
ment is  recovered  against  himt;  he  will  not,  as  a  general  rule,  be  exempted 
from  persona]  liability  for  costs.  Smith  v.  Woodruff  (1858),  6  Abb.  Pt. 
66. 

The  commenconent  of  an  action,  without  leave,  does  not  affect  the  juris* 
diction  of  the  court.  When  an  action  has  been  so  commenced,  the  court 
acquires  jurisdiction  of  the  receiver  by  the  service  of  the  summons  upon 
him,  and  the  remedy  of  the  receiver  is  either  to  apply  for  a  stay  of  pro- 
ceedings upon  the  part  of  the  plaintiff,  or  his  punishment  for  contempt  of 
court,  or  both.  And  on  an  application  therefor,  if  the  court  believes  that 
the  case  is  a  proper  one  for  granting  leave,  permission  to  make  the  re- 
ceiver a  party  defendant  wiU  be  granted,  nunc  pro  tunc.  Hirshfekl  v. 
KaHscher  (1894),  81  Hun,  606,  30  N.  Y.  Supp.  1027. 

While  the  court  may  authorize  a  receiver  to  employ  counsel  to  advise  him 
as  to  a  defense,  an  order  authorising  him  to  d^end,  if  so  advised  by  his 
counsel,  is  improper,  as  the  question  whether  the  receiver  shall  be  per- 
mitted to  litigate  the  plaintiff's  daim,  is  one  which  must  be  decided  by  the 
court  itself  on  a  proper  petition  or  affidavit.  Troy  Savings  Bank  v.  Mor- 
rison (1898),  27  App.  Div.  423,  50  N.  Y.  Supp.  225. 

A  receiver  may  be  authorized,  under  the  direction  of  the  court,  to  con- 
tinue a  suit  commenced  by  an  insolvent  company,  in  his  own  name  or  in 
the  name  of  the  company.  Tahnage  v.  Pell  (1843),  9  Paige,  410;  Phoenix 
Warehousing  Co.  v.  Badger  (1875),  6  Hun,  293;  Albany  City  Ins.  Co.  v. 
Van  Vranken  (1871),  42  How.  Pr.  281.  A  receiver,  appointed  in  supple- 
mentary proceedings,  is  vested  with  the  legal  title  to  all  the  personal  prop- 
erty of  the  judgment  debtor;  he  also  represents  the  creditor  under  whose 
judgment  he  was  appohited,  and  has  the -same  right  as  the  creditor  to  prose- 
cute actions  to  set  aside  all  transfers  of  property  made  by  the  debtor  to 
defraud  his  creditors.  Mandeville  v.  Avery  (1890),  124  N.  Y.  376;  Wright 
V.  Nostrand  (1883),  94  id.  31.  A  receiver  of  rents  and  profits  cannot  main- 
tain an  action  to  set  aside  a  fraudulent  or  forbidden  conveyance,  unless 
his  possession  is  interfered  with,  he  has  nothing  to  do  with  the  title  to  the 
realty.    Foster  v.  Townshend  (1876),  2  Abb.  N.  C.  29;  S.  C,  68  N.  Y.  203. 

A  receiver  appointed  in  sequestration  proceedings,  taken  fpr  the  purpose 
oi  sequestrating  the  property  of  the  husband  to  secure  money  due  a  wife  in 
a  matrimonial  action,  cannot  sue  to  set  aside  a  transfer  of  real  estate  unless 
it  is  alleged  in  the  complaint  that  such  receiver  has  obtained  leave  to  bring 
such  an  action.  M<»gan  v.  Bucki  (1900),  30  Misc.  246,  61  N.  Y.  Supp. 
929. 
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Receivers  of  corporatioiis.  —  The  court  may  appoint  receivers  of  cor- 
porations by  virtue  of  its  general  powers.  Bangs  v.  Dunkinfield  (1858), 
18  N.  Y.  592;  Judson  v.  Rossie  G.  Co.  (1843),  9  Paige,  598.  See  also  Le- 
high Coal  Co.  V.  Central  R.  R.  Co.  of  N.  J.  (1887),  43  Hun,  546. 

A  receiver  will  not  be  appointed  where  the  plaintifiFs  do  not  show  them- 
selves entitled  to  have  a  dissolution  of  the  corporation.  Denike  v.  N.  Y. 
&  R.  L.  Co.  (1880),  80  N.  Y.  599.  Nor  where  the  effect  would  be  to  remove 
all  the  directors  and  insolvency  is  not  charged  nor  dissolution  asked.  Bel- 
mont V.  Erie  Ry.  Co.  (1869),  52  Barb.  637.  -  See  also  aty  of  Rochester  v. 
Bronson  (1886),  41  Hun,  78. 

A  creditor  cannot  have  a  receiver  appointed  until  he  has  had  a  judgment 
returned  unsatisfied.  Ramsey  v.  Erie  Ry.  O).  (1870),  7  Abb.  (N.  S.)  156; 
S.  C,  38  How.  Pr.  193. 

A  receiver  may  sue  for  funds  misappropriated  and  set  aside  illegal  or 
fraudulent  transfers.  Atty.-Genl.  v.  Guardian  Life  Ins.  Co.  (1879),  77 
N.  Y.  272;  Van  Dyck  v.  McQuade  (1879),  57  How.  Pr.  62. 

He  may  assert  the  rights  of  both  creditors  and  stockholders,  when  af- 
fected by  the  illegal  acts  of  the  corporation  or  its  officers.  Gillett  v.  Moody 
(1850),  3  N.  Y.  479;  Osgood  v.  Uytin  (1868),  48  Barb.  463;  Libby  v.  Rose- 
krans  (1870),  55  Barb.  202;  Sands  v.  Birch  (1865),  29  How.  Pr.  305. 

He  may  repudiate  illegally-executed  contracts  of  the  corporation  and 
reclaim  the  property.    Talmage  v.  Pell  (1852),  7  N.  Y.  328. 

Where  an  order  appointing  a  receiver  of  a  corporation  was  declared  null 
and  void,  a  loan  made  to  him  cannot  be  enforced.  Ludington  v.  Thon^ 
son  (1896),  4  App.  Div.  117,  38  N.  Y.  Supp.  768. 

Receivers  In  supplementary  proceedings.  —  Any  judge  who  has  juris- 
diction to  entertain  supplementary  proceedings,  has  power  to  appoint  a  re- 
ceiver. Hyatt  V.  Dusenbury  (1887),  12  Civ.  Pro.  R.  152;  S.  C,  5  N.  Y. 
St.  Rep.  846. 

See  Code  Civ.  Pro.,  §§  2464-2471. 

Notice  of  appointment  of  receiver  should  be  given  to  judgment  debtor. 
Strohn  v.  Epstein  (1884),  6  Civ.  Pro.  R.  36;  S.  C,  14  Abb.  N.  C.  322; 
Ashley  v.  Turner  (1880),  22  Hun,  226;  Moigan  v.  Van  Kohnstamm  (1882), 
9  Daly,  355.  When  notice  may  be  dispensed  with.  Whitney  v.  Welch 
(1878),  2  Abb.  N.  C.  442;  O'Connor  v.  Mechanics'  Bank  (1889),  54  Hun, 
272,  274,  7  N.  Y.  Supp.  380. 

Notice  to  be  given  to  other  creditors.    Code  Civ.  Pro.,  §  2465. 

The  order  appointing  the  receiver  must  be  filed  in  the  proper  county. 
Moyer  v.  Moyer  (1896),  7  App.  Div.  525,  40  N.  Y.  Supp.  258.  If  it  is  as- 
sumed that  the  order  appointing  the  receiver  has  been  filed  in  the  proper 
office,  there  is  no  necessity  for  a  conveyance  of  the  debtor's  real  estate  to 
the  receiver,  as  the  title  to  it  had  already  vested  in  him.  There  is  no  power 
given  by  the  statute  to  the  court  to  compel  a  judgment  debtor  to  con- 
vey his  real  property  to  a  receiver  i^pointed  in  supplementary  proceed- 
ingsi    Id. 
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A  motion  for  a  receiver  in  supplementary  proceedings  should  be  denied 
where  no  property  of  "^he  jud^ptnent  debtor  has  been  discovered,  except 
some  uncertain  contingent  fees  in  untried  actions.  Gibney  v.  Reilly  (1899), 
26  Misc.  275,  56  N.  Y.  Supp.  1065. 

The  receiver  is  vested  with  the  debtor's  rights  of  action,  and  is  entitled 
to  be  substituted  as  plaintiff  in  a  pending  suit  brought  by  the  debtor. 
In  re  Wilds  (1879),  6  Abb.  N.  C.  307.  Such  substitution  is  a  matter  resting 
in  the  sound  discretion  of  the  court.  Re  T<ansing  (1883),  17  Week.  Dig. 
288.  See  also  Fitspatrick  v.  Moses  (1898),  34  App.  Div.  242,  54  N.  Y. 
Supp.  426. 

The  receiver  may  bring  action  to  set  aside  and  annul  fraudulent  con- 
veyances of  real  property  made  by  the  debtor.  Wright  v.  Noetrand  (1883), 
94  N.  Y.  31.  See  also  Seymour  v.  Wilson  (1858),  15  How.  Pr.  355;  Porter 
V.  Clark  (1853),  9  N.  Y.  142;  Bostwick  v.  Menck  (1869),  40  id.  383. 

The  title  of  the  receiver  to  claims  upon  which  the  judgment  debtor  has 
brought  suit,  is  superior  to  that  of  an  assignee  of  the  judgment  debtor,  un- 
der an  assignment  made  subsequent  to  the  filing  of  the  order  appointing 
the  receiver.  Fitzpatrick  v.  Moses  (1898),  34  App.  Div.  242,  54  N.  Y. 
Supp.  426. 

Where  past-due  notes,  held  by  a  judgment  debtor,  are  purchased  of  him 
in  good  faith  and  for  value,  and  without  notice  that  proceedings  sup- 
plementary to  execution  are  pending  against  him,  the  transferee's  title 
thereto  is  superior  to  the  equitable  hen  of  the  judgment  creditor  and  to  the 
title  of  a  receiver  of  the  judgment  debtor,  subsequently  appointed,  not- 
withstanding the  fact  that  prior  to  the  purchase  an  injunction  order  in 
such  proceedings  had  been  served  upon  the  judgment  debtor.  Matter  of 
Qover  (1896),  8  App.  Div.  556,  40  N.  Y.  Supp.  886. 

It  is  the  duty  of  a  receiver  in  supplementary  proceedings,  when  other 
parties  than  the  creditors  he  represents  make  a  claim  on  him  for  the  fund 
in  his  hands,  or  any  part  of  it,  to  take  the  advice  and  direction  of  the  court. 
If  he  undertakes  to  determine  for  himself  that  the  fund  belongs  to  the 
creditors  in  the  judgments  under  which  he  is  appointed,  in  preference  to 
other  parties  who  claim  it,  and  of  whose  claims  he  has  notice,  he  makes 
the  distribution  at  his  peril.    Matter  of  Hone  (1897),  153  N.  Y.  522. 

Costs  in  actions  brought  by  or  against  receivers.  —  A  receiver  is  charge- 
able with  costs  if  he  continues  an  action  commenced  before  his  appoint- 
ment.   Columbian  Life  Ins.  Co.  v.  Stevens  (1868),  37  N.  Y.  536. 

Where  it  appears  that  a  receiver  instituted  a  proceeding  carelessly  and 
without  permission  of  the  court,  costs  may  be  awarded  against  him  per- 
sonally, and  there  need  be  no  affirmative  motion  to  that  effect.  Matter  of 
Castle  (1886),  2  N.  Y.  St.  Rep.  362. 

A  receiver  who  prosecutes  or  defends  an  action  against  him  as  receiver, 
without  first  obtsuning  leave  of  the  court,  is  personally  liable  for  the  costs. 
Smith  V.  Woodruff  (1858),  6  Abb.  65;  Devendorf  v.  Dickinson  (1861),  21 
How.  Pr.  275. 
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A  receiver  Lb  not  chargeable  with  costs  of  accounting  where  no  miscon- 
duct is  shown.    Hynes  v.  McDennott  (1886),  3  N.  Y.  8t.  Rep.  582. 

Nor  is  he  liable  for  costs,  if  he  prosecutes  an  mcttioa  in  good  faith.  St. 
John  V.  Denison  (1854),  9  How.  Pr.  343. 

Rule  78.  Stdts  by  receiver;  costo 

Whenever  a  receiver,  appointed  under  proceedinp 
supplementary  to  execution,  shall  apply  for  leave  to 
bring  an  action,  he  shall  present  and  file  with  his  appli- 
cation the  written  request  of  the  creditor  in  whoee  be- 
half he  was  appointed,  that  such  action  be  brou^t;  or 
else  he  shall  give  a  bond  with  sufficient  security  and 
properly  acknowledged  and  approved  by  the  court,  to 
the  person  against  whom  the  action  is  to  be  brought, 
conditioned  for  the  payment  of  any  costs  which  may  be 
recov^^  against  such  receiver.  And  leave  to  bring  ac- 
tions shall  not  be  granted  except  on  such  written  request 
or  on  the  giving  of  such  security. 

In  all  other  cases  where  a  receiver  appUes  to  the  court 
for  leave  to  bring  an  action,  he  shall  show  in  such  appli- 
cation that  he  has  sufficient  property  in  his  actual  posses- 
sion to  secure  the  person  against  whom  the  action  is  to 
be  brought  for  any  costs  which  he  may  recover  against 
such  receiver;  otherwise  the  court  may  require  the  re- 
ceiver to  give  such  bond  conditioned  for  the  payment  of 
costs,  and  with  such  security  as  is  above  mentioned. 

Formerly  Rule  85,  1877;  Rule  79,  1880;  Rule  79,  1884;  Rule  79,  1888; 
Rule  78,  1896. 

See  notes  to  Rule  77,  ante. 

Security  of  receiver  i^pointed  in  an  action  or  special  proceeding.  Ckxie 
av.  Pro.,  8  715. 

Rule  79.  Who  may  be  referee,  and  duties  of 

Except  in  a  case  provided  for  by  section  1011  of  the 
Code  of  Civil  Procedure,  no  person,  unless  he  is  an  at- 
torn^ of  the  court  in  good  standing,  shall  be  appointed 
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sole  referee  for  any  purpose  in  any  pending  action  or 
proceeding.  Nor  shall  any  person  be  appointed  a  ref- 
eree who  is  the  partner  or  clerk  of  the  attorney,  or  coun- 
sel, of  the  party  in  whose  behalf  such  application  for  such 
appointment  is  made,  or  who  is  in  any  way  connected  in 
business  with  such  attorney  or  counsel,  or  who  occupies 
the  same  oflSce  with  such  attorney  or  coimsel.  All  moneys 
received  by  a  referee  appointed  to  sell  real  property  shall 
be  forthwith  deposited  by  the  referee  in  his  own  name  as 
referee  in  a  bank  or  trust  company  authorized  to  receive 
qn  deposit  court  funds;  and  if  there  be  no  such  deposi- 
tory in  the  city  or  town  in  which  the  referee  resides,  then 
he  shall  deposit  such  moneys  forthwith  in  a  depository 
located  in  an  adjoining  city  or  town,  or  with  the  County 
Treasurer  of  the  county  in  which  the  action  or  special 
proceeding  is  pending;  and  such  moneys  so  deposited 
shall  not  be  withdrawn,  except  upon  the  order  of  the 
court.    (Amended  Apr.  1,  1910,  in  effect  Sept.  1,  1910.) 

Formerly  Rule  86,  1877;  Rule  80,  1880;  Rule  80,  1884;  Rule  80,  1888; 
Rule  79,  1896. 

Reference  by  consent  —  Seotion  1011  of  the  Code  of  Civil  Procedure, 
referred  to  in  the  above  rule,  \b  as  follows: 

''Except  in  a  case  specified  in  the  next  section,  the  whole  issue,  or  any  of 
the  issues  in  an  action,  either  of  fact  or  of  law,  must  be  referred,  upon  the 
consent  of  the  parties,  manifested  by  a  written  stipulation,  signed  by 
thdr  attorneys,  and  filed  with  the  clerk.  Where  the  stipulation  does  not 
name  the  referee,  he  may  be  designated  by  the  court,  on  motion  of  either 
party.  Where  the  stipulation  names  the  referee,  the  clerk  must  enter  an 
order,  of  course,  referring  the  issue  or  issues  for  trial,  to  that  person  only. 
If  the  referee  named  in  a  stipulation  refuses  to  serve,  or  if  a  new  trial  of 
an  action  tried  by  a  referee  so  named  is  granted,  the  court  must  appoint 
another  referee,  unless  the  stipulation  expressly  provides  otherwise." 

Where  referees  are  appointed  by  the  consent  of  parties,  it  would  seem 
that  they  are  not  required  to  be  attorneys. 

Qualifications  of  a  referee.  —  Section  1024  of  the  Code  of  Civil  Pro- 
cedure is  as  follows: 

A  referee,  appointed  by  the  court,  must  be  free  from  all  just  objections; 
and  no  person  ^all  be  so  appointed,  to  whom  all  the  parties  object,  exo^ 
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in  an  action  to  annul  a  marriage,  or  for  a  divorce,  or  a  separation.  A  judge 
cannot  be  appointed  a  referee,  in  an  action  brought  in  the  court,  of  which 
he  is  a  judge,  except  by  the  written  consent  of  the  parties;  and  in  that  case 
he  cannot  receive  any  compensation  as  referee.  No  person  shall  be  ap- 
pointed a  commissioner  of  estimate  and  appraisement  in  condemnation 
or  street  opening  proceedings  or  referee,  in  the  first  or  second  judicial  dis- 
tricts, in  an  action  or  special  proceeding,  who  holds  the  position  of  clerk, 
private  secretary,  secretary,  or  stenographer  to  any  justice  or  judge  of  a 
court  of  record,  or  to  any  board  of  justices  or  judges  of  such  a  court  in  any 
department  where  such  justice  or  judge  is  engaged  in  the  discharge  of  the 
duties  of  his  office.  (Amended  by  L.  1905,  ch.  435,  in  effect  September  1, 
1905.) 

A  referee,  who  is  attorney  in  a  suit  before  one  of  the  attorneys  in  the 
suit  referred  to  him,  as  a  referee,  is  disqualified.  Carroll  v.  Lufkins  (1883), 
29  Hun,  17;  O'Brien  v.  Long  (1888),  49  Hun,  80,  1  N.  Y.  Supp.  695. 

Although  considerations  of  public  policy  forbid  an  appointment  of  a 
*' referee  who  is  the  partner  or  clerk  of  the  attorney  or  counsel  of  the  party 
in  whose  behalf  such  application  for  such  appointment  is  made  or  who  is  in 
any  way  connected  in  business  with  such  attorney  or  counsel  or  who  oc- 
cupies the  same  office  with  such  attorney  or  counsel,"  where  these  facts 
are  fully  known  to  the  parties  or  their  counsel  and  the  appointment  is  made 
and  the  trial  or  hearing  proceeds  without  objection,  the  determination 
should  not  be  set  aside.  Fleck  v.  Cohn  (1909),  131  App.  Div.  248,  115 
N.  Y.  Supp.  652. 


Rule  80.  Sequestration  of  property  of  corporation;  where 
motion  for  receiver  may  be  made;  removal  of  receiver 

All  motions  for  the  sequestration  of  the  property  of 
corporations,  or  for  the  appointment  of  receivers  thereof, 
must  be  made  in  the  judicial  district  in  which  the  prin- 
cipal place  of  business  of  said  corporations,  respectively, 
is  situated,  except  that  in  actions  brought  by  the  attorney- 
general  in  behalf  of  the  people  of  this  state,  when  it  shall, 
be  made  to  appear  that  such  sequestration  is  a  necessary 
incident  to  the  action,  and  that  no  receiver  has  already 
been  appointed,  a  motion  for  the  appointment  of  one 
may  be  made  in  any  coimty  within  the  judicial  district 
in  which  such  action  is  triable.  No  motion  can  be  made, 
or  other  proceeding  had  for  the  removal  of  a  receiver, 
elsewhere  than  in  the  judicial  district  in  which  the  order 
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for  his  appointment  was  made.  And  where  a  receiver 
has  been  appointed,  his  appointment  shall  be  extended 
to  any  subsequent  suit  or  proceeding  relating  to  the  same 
estate  or  property  in  which  a  receiver  is  necessary. 

Formerly  Rule  87,  1877;  Rule  81,  1880;  Rule  81,  1884;  Rule  81,  1888; 
Rule  80,  1806. 

Action  by  judgment  creditor  for  sequestrmtion  of  corporate  property.  — 
Where  final  judgment  for  a  sum  of  money  has  been  rendered  against  a 
corporation  created  by  or  imder  the  laws  of  the  state,  and  an  execution, 
issued  thereupon  to  the  sheriff  of  the  county,  where  the  corporation  trans- 
acts its  general  business,  or  where  its  principal  office  is  located,  has  been 
returned  wholly  or  partly  unsatisfied,  the  judgment  creditor  may  main- 
tain an  action  to  procure  a  judgment,  sequestrating  the  property  of  the 
corporation,  and  providing  for  a  distribution  thereof,  as  prescribed  in  sec- 
tion 112  of  this  chapter.    General  Corporation  Law,  §  100. 

Appointment  of  receiver  in  an  action  against  a  corporation.  See  Gen- 
eral Corporation  Law,  §§  104-106.    See  notes  to  Rule  77,  ante. 

The  above  rule  does  not  affect  applications  for  the  appointment  of  re- 
ceivers in  foreclosure  proceedings.  Knickerbocker  Trust  Co.  v.  Oneonta, 
Cooperstown  &  R.  S.  Ry.  Co.  (1903),  41  Misc.  204,  83  N.  Y.  Supp.  930. 

Rule  81.  When  receiver  may  employ  counsel 

No  receiver  shall  have  power  to  employ  more  than  one 
counsel,  except  under  special  circumstances  and  in  par- 
ticular cases  requiring  the  employment  of  additional  coun- 
sel, and  in  such  cases  only  upon  special  application  to  the 
court,  showing  such  circumstances  by  his  petition  or  aflB- 
davit,  and  on  notice  to  the  party  or  person  on  whose  be- 
half or  application  he  was  appointed.  This  rule  shall  ap- 
ply to  all  receivers,  present  and  future;  and  no  allowance 
shall  be  made  to  any  receiver  for  expenses  paid,  or  made, 
or  incurred  in  violation  of  this  rule. 

Formerly  Rule  88,  1877;  Rule  82,  1880;  Rule  82,  1884;  Rule  81,  1896. 

Who  nmy  be  employed  as  attorney.  —  The  receiver  may  employ  the 
counsel  of  one  of  the  parties  in  the  suit  in  a  service  relative  to  the  fund  in 
his  hands,  where  the  interests  of  all  the  parties  are  the  same.  Bennett  v. 
Chapin  (1836),  5  Paige,  543.    But  as  a  general  rule  the  receiver  is  not  al- 
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lowed  to  employ  the  counsel  of  either  of  the  parties  to  assist  him  in  the 
performance  of  lus  duties.  Ryckman  v.  Parkins  (1836),  5  Paige,  543. 
See  also  Warren  v.  Sprague  (1848),  11  id.  200. 

The  receiver  cannot,  however,  employ  counsel  at  the  expense  of  the 
fund,  except  by  leave  of  the  court.  In  cases  where  he  is  in  doubt  as  to 
the  proper  course  to  pursue,  he  should  apply  to  the  court  for  instructions, 
or  for  leave  to  employ  counsel.  Corey  v.  Long  (1872),  12  Abb.  (N.  S.) 
427;  S.  C,  43  How.  Pr.  492. 

It  is  only  when  acting  adversely  to  one  of  the  parties  to  the  Utigation 
that  a  receiver  therein  should  not  employ  counsel  of  the  other  party  as 
his  counsel.  Hynes  v.  McDermott  (1886),  3  N.  Y.  St.  Rep.  682.  As  to 
emplojrment  of  counsel,  see  also  Cimmiing  v.  Egerton  (1862),  9  Bosw. 
604;  Panton  v.  Zebley  (1860),  19  How.  Pr.  394;  Ray  v.  McComb  (1834), 
2  Edw.  165. 

The  receiver  should  select  for  his  counsel  an  attorney  who  has  not  been 
identified  with  the  legal  business  of  either  of  the  parties  to  the  action. 
But  this  rule  is  subject  to  the  qualification  that  where  such  emplo3anent  is 
made  in  good  faith,  with  the  assent  of  the  parties,  it  will  escape  the  con- 
demnation of  the  court.  Clapp  v.  Clapp  (1888),  49  Hun,  195,  1  N.  Y. 
Supp.  919. 

While  the  emplo3anent  by  a  receiver  of  his  partner  as  counsel  in  legal 
matters  relating  to  the  receivership,  is  not  to  be  commended,  yet,  when  it 
clearly  appears  that  the  receiver  has  not  and  is  not  to  share  in  the  com- 
pensation for  such  services,  there  is  no  law  which  prevents  such  employ- 
ment and  payment.  Matter  of  Simpson  (1899),  36  App.  Div.  562,  55 
N.  Y.  Supp.  697. 

Rule  82.  Examination  of  party  before  trial 

When  an  examination  is  required  under  sections  870, 
871,  872  of  the  Code  of  Civil  Procedure,  the  affidavit 
shall  specify  the  facts  and  circumstances  which  show,  in 
conformity  with  subdivision  4  of  section  872,  that  the 
examination  of  the  person  is  material  and  necessary. 

Fonnerly  Rule  21,  1871;  Rule  21,  1874;  Rule  89,  1877;  Rule  83,  1880; 
Rule  83,  1884;  Rule  83,  1888;  Rule  82,  1896. 
Deposition,  taken  and  to  be  used  in  this  state.    Code  Civ.  Pro.,  §§  870- 


Who  mty  be  examined.  —  A  plaintiff  may  examine  an  adverse  party 
on  oath  before  service  of  the  complaint,  and  for  the  piupose  of  obtaining 
facts  on  which  to  frame  the  complaint.  Glenney  v.  Stedwell  (1876),  64 
N.  Y.  120;  O'Reilly  v.  Western  Union  Tel.  Co.  (1877),  12  Hun,  124;  Mat- 
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ter  of  Erie  Malleable  Iron  Co.  (1895),  00  id.  62;  Brisbane  v.  Brisbane 
(1880),  20  id.  48. 

And  the  defendant  may  likewise  examine  the  plaintiff  to  enable  him  to 
prepare  his  answer.  Sprague  v.  Butterworth  (1880),  22  Hun,  502;  Robert- 
son V.  Russell  (1880),  20  id.  243;  Kenney  v.  Roberts  (1882),  26  id.  166. 

The  words  "party  to  an  action,''  as  used  in  section  870  of  the  Oode,  in- 
clude only  parties  to  the  record;  that  a  person  is  a  "party  in  interest'' 
is  not  sufficient  to  entitle  the  adverse  party  to  examine  him  under  such 
section.    Seely  v.  Clark  (1879),  78  N.  Y.  220. 

A  second  examination  of  a  party  may  be  had,  but  Q)ecial  circimistances 
must  be  shown  to  justify  it.  Dambmann  v.  Butterfield  (1878),  15  Hun, 
495. 

Applicatioii;  contents  of  affidavit  —  The  person  desiring  to  take  a  dep- 
osition, as  prescribed  in  this  article,  may  present  to  a  judge  of  the  court 
in  which  the  action  is  pending;  or,  if  it  is  pending  in  the  Supreme  Court, 
to  a  county  judge;  or,  if  an  action  is  not  pending,  but  is  expected  to  be 
broiight,  to  a  judge  of  the  Supreme  Court,  or  to  a  county  judge,  an  affi- 
davit setting  forth  as  follows: 

1.  The  names  and  residences  of  all  the  parties  to  the  action,  and  whether 
or  not  they  have  appeared,  and,  if  either  of  them  has  appeared  by  attorney, 
the  name,  and  the  residence  or  office  address  of  the  attorney;  or,  if  no  ac- 
tion is  pending,  the  names  and  residences  of  the  expected  parties  thereto. 

2.  If  an  action  is  pending,  the  nature  of  the  action,  and  the  substance 
of  the  judgment  demanded,  and,  if  the  application  is  made  by  the  defend- 
ant before  answer,  or  by  either  party  after  answer,  the  nature  of  the  de- 
fense. 

3.  If  no  action  is  pending,  the  nature  of  the  controversy  which  is  ex- 
pected to  be  the  subject  thereof. 

4.  The  name  and  residence  of  the  person  to  be  examined,  and  that  the 
testimony  of  such  person  is  material  and  necessary  for  the  party  making 
such  i4)plication,  or  the  prosecution  or  defense  of  such  action,  and  if  the 
action  is  to  recover  damages  for  personal  injiuies,  that  the  defendant  is 
ignorant  of  the  nature  and  extent  of  such  person^  injuries;  and,  at  the 
option  of  the  applicant,  the  place  where  he  is  sojourning,  or  where  he  regu- 
larly transacts  business. 

5.  If  an  action  is  pending,  that  the  person  to  be  examined  is  about  to 
depart  from  the  state;  or  that  he  is  so  sick  or  infirm,  as  to  afford  reasonable 
ground  to  believe  that  he  will  not  be  able  to  attend  the  trial;  or  that  any 
other  special  circumstances  exist,  which  render  it  proper  that  he  should 
be  examined  as  prescribed  in  this  article.  But  this  subdivision  does  not 
apply  to  a  case  where  the  person  to  be  examined  is  a  party  to  the  action. 

6.  If  no  action  is  pending,  that  the  person  expected  to  be  the  adverse 
party  is  of  full  age,  and  a  resident  of  the  state,  or  sojourning  within  the 
state;  or  that  he  has  an  office  within  the  state,  where  he  regularly  trans- 
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acts  business  in  person,  specifying  the  place,  and,  if  it  is  in  a  city,  the 
street  and  street  number,  or  other  designation  of  the  particular  locality; 
or,  if  two  or  more  persons  are  expected  to  be  adverse  parties,  that  each 
is  of  full  age,  and  so  resident  or  sojourning,  or  has  such  an  office;  also  the 
circumstances  which  render  it  necessary  for  the  protection  of  the  appli- 
cant's rights,  that  the  witness'  testimony  should  be  perpetuated. 

7.  Any  other  fact  necessary  to  show  that  the  case  comes  within  one  of 
the  last  two  sections.  And  if  the  party  sought  to  be  examined  is  a  corpo- 
ration, the  affidavit  shall  state  the  name  of  the  officers  or  directors  thereof, 
or  any  of  them  whose  testimony  is  necessary  and  material,  or  the  books 
and  papers  as  to  the  contents  of  which  an  examination  or  inspection  is 
desired,  and  the  order  to  be  made  in  respect  thereto  shall  direct  the  exami- 
nation of  such  persons  and  the  production  of  such  books  and  papers. 
Code  Civ.  Pro.,  §  872. 

Sufficiency  of  affidavit  —  The  provision  permitting  the  examination  of 
an  adversary  before  trial  is  a  useful  and  salutary  one  which  should  not  be 
abused  and  the  framers  of  Rule  82  had  in  mind  the  possibility  of  the  abuse 
of  the  privilege  of  examining  an  adversary  before  trial  when  they  provided 
that  the  party  asking  the  examination  must  show  its  materiality  and 
necessity.  Wood  v.  Hoffman  Co.  (1907),  121  App.  Div.  e36,  106  N.  Y. 
Supp.  308. 

The  requirement  that  the  moving  affidavit  specify  facts  and  circum- 
stances which  show  that  the  examination  is  material  and  necessaiy  has 
not  been  weakened  in  any  way  or  abrogated  by  the  liberal  rule  as  to  the 
examination  of  parties  before  trial.  Waitzfelder  v.  Moses  Sons  A  Co. 
(1907),  120  App.  Div.  144,  104  N.  Y.  Supp.  796. 

The  affidavit  must  contain  facts  and  circumstances  to  show  that  the 
testimony  sought  is  material  and  necessary.  Schuler  v.  Woodward  (1910), 
137  App.  Div.  676;  Hartod  &  Beinbauer  C.  Co.  v.  Richmond  Cedar  Works 
(1908),  124  App.  Div.  627,  109  N.  Y.  Supp.  113;  Matter  of  Gardner  (1908), 
124  App.  Div.  654,  109  N.  Y.  Supp.  95;  Oakes  v.  Star  Co.  (1907),  119 
App.  Div.  358,  104  N.  Y.  Supp.  244;  Gould  v.  Gould  (1908),  125  App.  Div. 
375,  109  N.  Y.  Supp.  910;  Sprague  v.  Currie  (1908),  129  App.  Div.  365, 
113  N.  Y.  Supp.  789;  Loewy  v.  Gordon  (1908),  129  App.  Div.  459,  114 
N.  Y.  Supp.  211;  Irvings  v.  Higgins  (1909),  131  App.  Div.  184,  115  N.  Y. 
Supp.  254;  Chittenden  v.  San  Domingo  Improvement  Co.  (1909),  132 
App.  Div.  169,  116  N.  Y.  Supp.  829;  Segschneider  v.  Waring  Hat  Mfg.  Co. 
(1909),  134  App.  Div.  217,  118  N.  Y.  Supp.  1000;  Reynolds  v.  Calhm 
(1909),  134  App.  Div.  732, 119  N.  Y.  Supp.  135;  Ryan  v.  New  York  Central 
A  H.  R.  R.  R,  Co.  (1908),  124  App.  Div.  34,  108  N.  Y.  Supp.  371. 

An  order  for  the  examination  of  a  party  before  trial  may  be  granted 
only  when  it  appears  that  the  examination  is  material  and  necessary  to 
one  seeking  it,  and  this  means  that  the  evidence  to  be  elicited  must  be 
such  as  will  be  admissible  upon  the  trial.    If  in  a  doubtful  case  the  court 
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can  see  that  the  testimony  sought  to  be  eUdted  may  prove  relevant  and 
admissible,  an  examination  will  in  general  be  permitted.  Bergstrom  v. 
Ridgway  Co.  (1910),  138  App.  Div.  178. 

The  materiality  of  the  testimony  of  a  defendant's  wife  who  is  not  within 
the  state  is  sufficiently  shown  by  the  affidavit  of  plaintiff's  counsel,  stating 
facts  showing  such  materiality  upon  information  derived  from  defendant's 
son,  and  the  affidavit  of  defendant's  son  will  not  be  required.  Monarta  v.' 
Raymond  (1907),  54  Misc.  271, 105  N.  Y.  Supp.  973. 

A  statement  in  the  moving  affidavit  that  the  examination  is  material 
and  necessary  to  amble  the  defendant  to  *'properiy  proceed  with  the  de- 
fense of  this  action  and  prepare  for  a  trial,"  is  not  a  sufficient  ground  for 
the  order.    Bock  v.  Bock  (1909),  132  App.  Div.  921, 117  N.  Y.  Supp.  70. 

Papers  which  show  the  materiality  and  necessity  of  an  examination  of 
an  adverse  party  concerning  but  one  of  several  issues  will  not  justify  an 
order  for  a  general  examination.  Marjori  v.  Waddington  (1907),  56  Misc. 
435, 107  N.  Y.  Supp.  197. 

The  provision  that  the  affidavit  must  state  the  facts  and  circumstances 
to  thow  that  the  deposition  of  the  proposed  witness  is  material  and  nec- 
essary to  the  party  making  an  application  is  intended  to  prevent  an  abuse 
of  the  permission  to  examine  an  adverse  party  so  that  the  party  to  an  action 
will  not  be  allowed  to  examine  his  opponent  for  an  ulterior  or  improper 
purpose.  Mithertz  v.  Goldschmidt  Bros.  Co.  (l909),  64  Misc.  460,  118 
N.  Y.  Supp.  610. 

.  The  mere  allegation  that  a  deposition  is  material  and  necessary  is  insuffi- 
cient, if  no  facts  be  thown.  which  indicate  that  there  is  reason  for  the  state- 
ment. Higgins  V.  New  Yoi^  Dock  Co.  (1910),  137  App.  Div.  823. 
.  The  provisions  of  this  rule  that  the  '^ examination"  must  be  shown  to 
be  material  and  necessary  means  the  same  as  the  requirements  of  section 
872  of  the  Code  of  Civil  Procedure,  that  on  an  application  to  examine  a 
parly  before  trial  his  "testimony"  must  be  shown  to  be  material  and 
necessary.  Cherbuliea  v.  Parsons  (1908),  123  App.  Div.  814,  108  N.  Y. 
Supp.  321. 

To  authorise  the  granting  of  the  order,  the  affidavit  must  specify  the 
facts  and  circumstances  showing  the  testimony  of  the  party  to  be  material 
and  necessary.  It  is  not  sufficient  to  allege  that  the  testimony  is  material 
ahd  necessary  for  the  party  making  the  application,  and  the  prosecution 
of  the  action,  and  that  the  applicant  cannot  safely  proceed  to  trial  without 
examining  him.  Crooke  v.  Corbin  (1880),  23  Hun,  176;  Robertson  v. 
RusseU  (1880),  20  id.  243;  Sweeney  v.  Sturgis  (1897),  24  id.  162;  Beach  v. 
Mayor,  etc.  (1878),  14  id.  79;  Greer  v.  Allen  (1878),  15  id.  432;  GoUn  v. 
Town  of  Mooers  (1890),  28  N.  Y.  St.  Rep.  213;  Churchman  v.  Merritt 
(1889),  51  Hun,  375,  4  N.  Y.  Supp.  246. 

Moving  affidavits  must  contain  the  matters  prescribed  by  section  872 
or  there  is  no  authority  to  grant  an  order  for  examination.  Defects  cim^- 
not  be  cured  by  i^erence  to  all  the  proceedings  and  pleadings  in  the  notice 
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of  motion,  if  the  affidavit  itself  does  not  refer  to  or  incorporate  the  plead- 
ings.   Loewy  v.  Gordon  (1908),  129  App.  Div.  469,  114  N.  Y.  Supp.  211. 

In  order  to  justify  the  granting  of  an  order  for  an  examination  of  a  party 
before  the  service  of  the  complaint  the  moving  affidavit  must  diow  that 
the  plaintiff  has  a  cause  of  action  and  that  the  examination  of  the  adverse 
party  is  necessary  to  enable  the  plaintiff  to  prepare  the  complaint.  Mitchell 
V.  Central  Mines  Development  Co.  (1908),  124  App.  Div.  325,  108  N.  Y. 
Supp.  953. 

On  a  motion  for  the  examination  of  defendant  before  triiJ  for  the  pur- 
pose of  framing  a  complaint,  the  plaintiff  must  show  by  competent  proof 
that  he  has  a  cause  of  action  and  is  entitled  to  some  relief,  iJthough  he 
may  not  know  all  of  the  facts  upon  which  the  precise  nature  of  the  relief 
to  which  he  may  be  entitled  is  to  be  decided.  Mere  allegations  upon  in- 
formation and  belief  without  setting  forth  the  source  and  grounds  thereof 
are  insufficient.  BoskowitE  v.  Sulxbaoher  (1907),  121  App.  Div.  878,  106 
N.  Y.  Supp.  865. 

An  affidavit  which  states  that  the  deposition  is  necessary  ''in  order  to 
enable  the  plaintiff  to  prepare  properly  for  the  prosecution  of  this  action," 
is  not  sufficient.    Chapin  v.  Thompson  (1878),  16  Hun,  53. 

Where  the  defendant  seeks  to  examine  the  plaintiff  he  must  first  show 
a  good  defense.    McCoon  v.  White  (1881),  60  How.  Pr.  149. 

The  affidavit  should  show  positively,  and  not  argumentatively  or  in- 
ferentially,  the  facts  tending  to  show  the  necessity  of  the  examination. 
Feuchtwanger  v.  Dessar  (1889),  17  Civ.  Pro.  R.  119,  23  N.  Y.  St.  Rep.  379. 

It  is  necessary  to  show  in  the  affidavit  not  only  that  a  knowledge  of  th» 
facts  sought  to  be  elicited  on  such  examination,  can  only  be  obtained  by 
the  examination  of  the  adverse  party,  and  is  essential  to  enable  him  to 
proceed  with  the  prosecution  of  the  action,  but  also  that  a  necessity  exists 
for  obtaining  the  evidence  of  the  party  sought  to  be  examined  in  relation 
to  such  facts  prior  to  the  trial  of  the  action.  Williams  v.  Fidsom  (1889), 
54  Hun,  308,  7  N.  Y.  Supp.  568,  citing  Jenkins  v.  Putnam  (1887),  106  N.  Y. 
272.  See  also,  as  to  sufficiency  of  affidavit,  Kirkland  v.  Moss  (1882),  11 
Abb.  N.  C.  421;  Greisman  v.  Dreyfus  (1883),  4  Civ.  Pro.  R.  32;  Tilton  v. 
U.  S.  Life  Ins.  Co.  (1877),  1  Abb.  N.  C.  348;  S.  C,  52  How.  Pr.  179;  Boor-' 
man  v.  Pierce  (1879),  56  id.  251;  Burnett  v.  Mitchell  (1899),  26  Misc. 
547,  57  N.  Y.  Supp.  474;  Leary  v.  Rice  (1897),  15  App.  Div.  397,  44  N.  Y. 
Supp.  82. 

An  affidavit,  made  on  information  and  belief,  is  sufficient  if  the  grounds 
of  the  belief  are  stated.  Leach  v.  Haight  (1898),  34  App.  Div.  522,  54 
N.  Y.  Supp.  550. 

The  motion  will  not  be  granted  merely  to  enable  a  party  to  find  out  ^^lat 
his  opponent's  witnesses  will  swear  to,  or  to  enable  the  party  to  procure 
other  evidence  to  be  used  on  the  trial.  Leary  v.  Rice  (1897),  15  App.  Div. 
397,  44  N.  Y.  Supp.  82. 

It  is  not  necessary  that  an  affidavit,  used  to  procure  the  examination  of 
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an  adverse  party  before  trial,  shall  expressly  state  that  the  plaintiff  intends 
to  use  the  proposed  deposition  of  the  defendants  upon  the  trial  of  the 
action;  it  is  sufficient  that  the  necessary  inference  to  be  drawn  from  the 
facts  alleged  and  the  statements  made  by  the  moving  party,  is  that  he 
intends  to  read  the  testimony  on  the  trial.  St.  Clair  Paper  Mfg.  Co.  v. 
^rown  (1897),  16  App.  Div.  317,  44  N.  Y.  Supp.  625. 

The  moving  papers  must  show  that  no  pre\ious  application  for  an  order 
has  been  made  as  required  by  Rule  25.  Mitchell  v.  Greene  (1907),  121 
App.  Div.  677,  106  N.  Y.  Supp.  449. 

An  affidavit  containing  a  mere  general  averment  that  the  testimony  is 
material  and  necessary  is  insufficient;  the  affidavit  must  specify  the  facts 
and  circumstances  which  show  that  the  examination  of  the  person  is  ma- 
terial and  necessary  in  conformity  with  the  above  rule.  Butler  v.  Duke 
(1902),  39  Misc.  235,  79  N.  Y.  Supp.  419. 

In  the  absence  of  bad  faith  or  abuse  of  process,  a  party  is  entitled  to 
examine  his  adversary  before  trial  as  to  facts  material  to  the  issue  and  of 
which  the  adversary  has  knowledge,  upon  complying  with  this  rule  and  the 
provisions  of  the  (Ik>de  of  Civil  Procedure.  Koplin  v.  Hoe  (1908),  123  App. 
Div.  827, 108  N.  Y.  Supp.  602.  When  the  affidavits  fulfill  the  requirements 
of  section  872  of  the  Code  and  Rule  82,  the  court  has  no  power  to  set  up 
other  requirements,  and  the  order  must  be  granted.  Sh6uts  v.  Thomas 
(1907),  116  App.  Div.  854,  102  N.  Y.  Supp.  324. 

Who  may  make  the  order.  —  The  court  at  Special  Term  has  no  power 
to  grant  the  order,  for  the  purpose  of  enabling  a  plaintiff  to  frame  his  com- 
plaint.   Heishon  v.  Knickerbocker  Life  Ins.  Co.  (1879),  77  N.  Y.  278. 

An  order  for  an  examination  to  frame  a  complaint  should  only  be  granted 
by  a  judge.  Goskowitz  v.  Sulabacher  (1907),  121  App.  Div.  878, 106  N.  Y. 
Supp.  865.  , 

The  Supreme  Court  has  no  power  to  make  a  court  order  for  the  examina- 
tion of  a  plaintiff  in  an  action  as  a  witness  before  trial,  upon  a  contested 
motion,  brought  on  to  be  heard  pursuant  to  a  formal  notice  thereof.  The 
proper  practice,  under  section  873  of  the  Code,  is  to  apply  ex  parte  to  a 
judge,  who,  if  the  papers  are  sufficient,  must  make  the  order.  Wiechers 
V.  New  Home  Sewing  Machine  Ck>.  (1899),  38  App.  Div.  1,  56  N.  Y.  Supp. 
235. 

Service  of  an  order  by  mail  for  an  examination  of  a  defendant  for  the 
purpose  of  enabling  plaintiff  to  frame  his  complaint  is  good  service.  Eli  v. 
Perkins  (1908),  127  App.  Div.  823,  112  N.  Y.  Supp.  122. 

When  and  for  what  purposes  granted.  —  The  order  should  not  be 
granted  before  service  of  summons.  Brandon  Mfg.  Co.  v.  Pettingill  (1878), 
2  Abb.  N.  C.  162.  But  see  Merchants'  Nat.  Bank  v.  Sheehan  (1886),  101 
N.  Y.  176. 

The  examination  may  be  had  before  issue  and  after  the  oommencement 
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of  the  action.  Glenny  v.  Stedwell  (1870),  64  N.  Y.  120;  Du£fy  v.  Lynch 
(1869),  36  How.  Pr.  509. 

An  examination  of  the  defendant  before  trial  cannot  be  ordered  for  the 
purpose  of  ascertaining  facts  which  the  plaintiff  can  learn  from  other 
sources  available  to  him.  Nott  v.  Clews  (1885),  20  Week.  Dig.  274.  See 
also  Dyett  v.  Seymour  (1887),  13  Civ.  Pro.  R.  127;  Cross  v.  Nat.  Fire  Ins. 
Co.  (1889),  17  id.  199;  S.  C,  6  N.  Y.  Supp.  84. 

A  party  cannot  be  examined  before  trial  for  the  purpose  of  obtaining 
admissions.  McMahon  v.  Brooklyn  Qty  R.  R.  Co.  (1885),  20  Week.  Dig. 
404. 

An  examination  of  the  defendant  should  not  be  granted  to  enable  his 
adversary  to  ascertain  whether  he  has  a  cause  of  action  against  other 
persons  who  have  not  been  made  parties  to  the  action.  Ziegler  v.  Lamb 
(1896),  5  App.  Div.  47.  40  N.  Y.  Supp.  65. 

A  person  is  not  entitled  to  examine  all  the  persons  whom  he  expects  to 
make  parties  to  the  action  to  ascertain  against  whom  he  has  a  right  of 
action.  Matter  of  EUett  v.  Young  (1904),  95  App.  Div.  417,  88  N.  Y. 
Supp.  661.  Where  the  object  of  the  plaintiff  is  to  procure  testimony  to 
prepare  for  trial,  the  application  should  be  refused.  The  deposition  can  be 
taken  only  where  the  testimony  is  material  and  necessary  for  the  party  to 
be  used  on  the  trial  of  the  action.  Davis  Machine  Co.  v.  Robinson  (1903), 
42  Misc.  52,  85  N.  Y.  Supp.  574. 

In  an  action  to  recover  damages  for  the  death  of  plaintiff's  intestate 
caused  by  the  idleged  negligent  and  imlawful  operation  of  the  trains  of  a 
railroad  company  in  a  city  street,  the  plaintiff  may  examine  the  company's 
officers  as  to  the  identity  of  the  train  which  killed  the  intestate,  and  as  to 
whether  such  train  was  operated  and  controlled  by  the  defendant,  or  by 
some  other  railroad  corporation  operating  its  trains  in  such  street.  Mul- 
doon  V.  N.  Y.  C.  A  H.  R.  R.  R.  Co.  (1904),  98  App.  Div.  169,  91  N.  Y. 
Supp.  65. 

Where  the  taking  of  a  party's  deposition  is  only  on  the  ground  that  it  is 
material  imd  necessary  on  the  trial,  it  is  not  permitted  until  after  issue 
joined.  Diefendorf  v.  Fenn  (1908),  125  App.  Div.  651,  110  N.  Y.  Supp. 
68. 

If  a  witness  be  available  at  the  date  of  a  trial  he  must  be  produced  by 
subpoena  and  his  deposition  cannot  be  read.  Stapleton  v.  La  Shelle  (1908), 
124  App.  Div.  661,  109  N.  Y.  Supp.  446. 

Where  a  defense  is  alleged,  which,  if  established  and  unanswered,  will 
destroy  the  plaintiff's  cause  of  action,  he  may  examine  the  defendant  be- 
fore trial,  not  for  the  purpose  of  disclosing  the  defense,  but  to  avoid  it. 
Schweinburg  v.  AthmMi  (1909),  131  App.  Div.  795,  116  N.  Y.  Supp.  318. 

In  an  action  for  libel  the  plaintiff  is  not  entitled  to  an  order  for  examina- 
tion of  defendant  before  trial  where  moving  affidavit  merely  alleges  that 
the  testimony  is  material  and  necessary  to  enable  the  plaintiff  to  prove  that 
the  defendant  is  the  owner  of  an  automobile  which  ran  over  the  plaintiff's 
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son  and  certain  other  matters  relevant  to  the  issue  which  are  within  the 
defendant's  knowledge.  Irving  v.  Higgins  (1909),  131  App.  Div.  194,  115 
N.  Y.  Supp.  264. 

A  motion  to  examine  the  defendant  before  trial  in  order  to  frame  the 
complaint  in  an  action  for  an  accounting  should  be  denied  where  the  mov- 
ing affidavits  disclose  information  sufficient  to  enable  the  plaintiff  to  frame 
his  complaint  so  as  to  entitle  him  to  an  interlocutory  judgment.  Matter 
of  Gardner  (1908),  124  App.  Div.  664,  109  N.  Y.  Supp.  96. 

The  above  rule  is  intended  to  prevent  an  abuse  of  the  permission  to 
examine  an  adverse  party,  so  that  a  party  to  an  action  will  not  be  aUowed 
to  examine  his  opponents  for  an  ulterior  or  improper  purpose.  When 
an  applicant  has  complied  with  the  rule  it  is  no  defense  that  he  can  subpcena 
the  witness  sought  to  be  examined,  or  that  the  witness  or  defendant  will 
stipulate  to  appear  at  trial,  or  that  the  evidence  can  be  obtained  through 
other  persons.  Goldmark  v.  U.  S.  Electro  Galv.  Co.  (1906),  111  App.  Div. 
626, 97  N.  Y.  Supp.  1078. 

A  defendant  may  examine  the  plaintiff  to  ascertain  what  she  gave  for 
a  note  which  is  the  subject  of  the  controversy,  and  may  use  that  examina- 
tion on  the  trial  in  aid  of  its  defense  that  the  note  was  without  considera- 
tion. This  right  cannot  be  taken  away  by  a  statement  on  the  part  of  the 
plaintiff,  that  she  would  be  present  and  testify.  Presbrey  v.  Public  Opinion 
Co.  (1896),  6  App.  Div.  600,  39  N.  Y.  Supp.  967.  See  also  Press  Pub.  Co. 
V.  Star  Co.  (1898),  33  id.  242,  63  N.  Y.  Supp.  371. 

As  to  granting  order  before  (commencement  of  action,  see  Matter  qi 
Anthony  &  Co.  (1899),  42  App.  Div.  66,  68  N.  Y.  Supp.  907. 

The  motion  will  not  be  granted  merely  to  enable  a  party  to  find  out  what 
his  opponent's  witnesses  will  swear  to,  or  to  enable  the  party  to  procure 
other  evidence  to  be  produced  on  the  trial.  Leary  v.  Rice  (1897),  16  App. 
Div.  397, 44  N.  Y.  Supp.  82. 

Nor  should  it  be  granted  when  it  appears  that  the  entire  object  of  the 
examination  is  to  show  by  the  testimony  of  the  defendant,  and  from  his 
books  and  papers,  that  he  procured  the  property  from  the  plaintiff  by 
means  of  false  and  fraudulent  representations  concerning  his  ability  to  pay 
therefor.    The  Yamato  Trading  Co.  v.  Brown  (1882),  27  Hun,  248. 

Vacating  order.  —  It  is  not  sufficient  ground  for  vacating  an  order  to 
examine  an  adverse  party  before  trial  that  such  party  is  a  resident  of  the 
county  and  intends  to  be  present  at  the  trial,  nor  that  the  applicant  can 
procure  the  required  information  from  other  persons;  nor  is  a  denial  by  the 
party  sought  to  be  examined  of  knowledge  of  the  facts  a  sufficient  |px>und. 
Turek  V.  Chishohn  (1907),  63  Misc.  110,  103  N.  Y.  Supp.  1096. 

Rule  83.  Courts  may  make  further  rules 
The  Appellate  Division  in  each  department,  and  the 
various  courts  of  record,  may  make  such  further  rules  in 
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regard  to  the  transaction  of  business  before  them  re- 
spectively, not  inconsistent  with  the  foregoing  rules  as 
they  in  their  discretion  may  deem  necessary. 

Fonnerly  Rule  96,  1871;  Rule  96,  1874;  Rule  90,  1877;  Rule  84,  1880; 
Rule  84,  1888;  Rule  83,  1896. 

The  above  rule  gives  each  department  of  the  Appellate  Division  power  to 
regulate  the  practice  of  referees  and  the  notice  to  be  given  in  judicial  sales, 
and  the  effect  of  such  notice  of  sale,  not  inconsistent  with  the  Code  of  Civil 
Procedure  or  the  General  Rules  of  Practice.  Francis  v.  Watkins  (1902),  72 
App.  Div.  16, 18,  76  N.  Y.  Supp.  106. 

Rule  81.  Practice  when  not  covered  by  rules  or  statutes 

In  cases  where  no  provision  is  made  by  statute  or  by 
these  rules  the  proceedings  shall  be  according  to  the 
customary  practice  as  it  formerly  existed  in  the  Court 
of  Chancery  or  Supreme  Court,  in  cases  not  provided  for 
by  statute  or  by  the  written  rules  of  those  courts. 

Formerly  Rule  93,  1868;  Rule  97,  1871;  Rule  97,  1874;  Rule  91,  1877; 
Rule  85, 1880;  Rule  85, 1884;  Rule  84,  1896. 
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RULES  ADOPTED 

BY  THE 

APPELLATE  DIVISIONS 

FIRST  DEPARTMENT 

(Amended  to  Oct.  1,  1910) 

Rules  for  the  Regulation  of  the  Special  Terms  of 
THE  Supreme  Court  in  the  First  Judicial  District, 
AND  Establishing  the  Calendar  Practice  Therein 

Rule     1.  Special  Term  for  hearing  litigated  motions. 

2.  Motion  calendar;  notes  of  issue;  appearance  of  counsel. 

3.  Proof  required  in  assignment  cases  or  dissolution  proceedings. 

4.  Special  Term  for  ex  parte  business. 

5.  What  matters  must  be  brought  before  Special  Term  for  ex  parte 

business. 

6.  Regulations  governing  insolvent  assignments. 

7.  Special  Terms  for  trial  of  issues  of  law  and  of  fact. 

8.  Calendars. 

9.  Calendar  of  cases  from  general  calendar  for  trial  at  Special  Term; 

when  case  on  day  calendar  will  be  passed. 

10.  Passing  cause;  reservation  of  causes  for  same  counsel. 

11.  Mortgage  foreclosures;  mechanics'  liens. 

12.  Preferred  causes. 

13.  Duration  of  SpeciiJ  Term. 

14.  Regulating  the  procedure  upon  applications  for  naturalisation 

in  the  first  judicial  district. 

15.  Sales  of  real  estate. 

16.  Bond  of  oflScial  examiners  of  title;  application  for  registration  of 

title. 

Rule  1.  Special  Term  for  hearing  litigated  motions 

There  shall  be  a  Special  Term  of  the  Supreme  Court  for 
the  hearing  of  litigated  motions  to  commence  on  the  first 
Monday  of  each  month  and  to  continue  until  the  Friday 
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preceding  the  first  Monday  of  the  succeeding  month, 
which  term  shall  be  held  every  day  except  Saturdays, 
Simdays  and  legal  holidays.  The  court  shall  open  at 
ten-thirty  o'clock  in  the  morning  and  shall  continue  until 
all  the  business  before  the  court  has  been  disposed  of. 
This  Special  Term  shall  be  known  as  Special  Term, 
Parti. 

Rule  2.  Motion  calendar;  notes  of  issue;  appearance  of 

counsel 

Motions  may  be  noticed  for  any  day  during  the  term. 
The  clerk  of  Special  Term,  Part  I,  shall  make  up  a  cal- 
endar for  each  day.  Notes  of  issue  must  be  filed  with  the 
clerk  two  days  before  the  day  on  which  a  motion  is  no- 
ticed to  be  heard,  except  where  an  order  to  show  cause  is 
granted,  returnable  in  less  than  two  days,  when  the  clerk 
shall  place  the  motion  upon  the  calendar  at  any  time  be- 
fore the  day  for  hearing,  upon  the  exhibition  to  him  of 
the  order  to  show  cause  and  the  filing  of  a  note  of  issue, 
or  the  justice  assigned  to  said  part  of  the  court  may  place 
the  motion  on  the  calendar  on  the  day  upon  which  the 
order  to  show  cause  is  returnable.  This  calendar  will  be 
called  at  the  opening  of  the  court  and  no  motion  will  be 
heard  that  is  not  upon  the  calendar.  On  the  hearing  of  a 
motion  upon  such  calendar,  but  one  counsel  on  each  side 
will  be  heard,  and  not  more  than  fifteen  minutes  will  be 
allowed  to  each  counsel,  unless  the  court  shall  otherwise 
order.  Application  for  final  judgment  where  an  inter- 
locutory judgment  has  been  entered  and  an  accoimt  has 
been  taken,  or  other  proceeding  had  before  a  referee,  or 
for  a  final  judgment  in  an  action  for  divorce  under  section 
1774  of  the  Code  of  Civil  Procedure,  motions  for  a  new 
trial  on  the  ground  of  surprise  or  newly-discovered  evi- 
dence, motions  to  confirm  a  referee's  report,  and  for  final 
judgment  in  any  action  or  proceeding  in  which  an  issue 
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of  fact  has  been  tried  by  a  jury  or  by  a  referee,  where  ap- 
phcation  to  the  court  for  final  judgment  or  final  order  is 
necessary,  applications  for  the  appointment  of  commis- 
sioners or  for  a  final  order  or  judgment  in  a  proceeding 
to  condemn  real  estate  for  public  use,  may  be  noticed  for, 
and  made  at,  Part  I  of  the  Special  Term  for  the  hearing  of 
litigated  motions  upon  any  day  of  the  July,  August  and 
September  terms  when  Part  III  of  the  Special  Term  is  not 
in  session.  The  justice  assigned  to  Part  I  of  the  Special 
Term,  if  he  does  not  deem  it  important  that  such  appli- 
cation should  be  heard  during  the  time  when  Part  III  is 
not  in  session,  may  adjourn  the  same  to  the  next  term  of 
Special  Term,  Part  III.    (Amended  June  29,  1905.) 

Rule  3.  Proof  required  in  assignment  cases  or  dissolution 

proceedings 

In  all  actions  or  proceedings  in  which  the  accoimts  of  an 
assignee  for  the  benefit  of  creditors  or  of  a  receiver  ap- 
pointed in  an  action  or  in  a  proceeding  for  the  dissolution 
of  a  corporation  are  presented  for  settlement  or  to  be 
passed  upon  by  the  court,  a  notice  or  a  copy  of  an  ad- 
vertisement requiring  the  creditors  to  present  their  claims 
to  a  referee,  must  be  mailed  to  each  creditor  whose  name 
appears  on  the  books  of  the  assignor  or  corporation,. with 
the  postage  thereon  prepaid,  at  least  twenty  days  be- 
fore the  day  specified  in  such  notice  or  advertisement. 
Proofs  of  such  mailing  shall  be  required  on  the  applica- 
tion for  a  final  decree  passing  the  accoimts  of  the  assignee 
or  receiver  unless  proof  is  furnished  that  personal  serv- 
ice of  such  notice  or  copy  of  advertisement  has  been  made 
upon  the  creditor. 

Rule  4.  Special  Term  for  ez  parte  business 

There  shall  be  a  Special  Term  of  the  Supreme  Court  for 
the  transaction  of  ex  parte  business,  to  be  held  on  the 
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first  Monday  of  each  month  and  to  continue  to  and  in- 
cluding the  Saturday  prior  to  the  first  Monday  of  the 
following  month.  The  court  shall  open  at  half-past  ten 
o'clock  in  the  morning,  and  shall  continue  in  session  until 
four  o'clock  in  the  afternoon,  except  Saturdays,  upon 
which  day  the  court  may  be  adjourned  at  twelve  o'clock 
noon,  and  shall  be  open  every  day  in  the  year,  except 
Simdays  and  legal  holidays.  This  Special  Term  shall  be 
known  as  Special  Term,  Part  II.  The  justice  assigned  to 
Part  II  shall  also  attend  to  the  drawing  of  jurors  for  the 
Trial  Terms  of  the  Supreme  Court. 

Rule  6.  What  matters  must  be  brought  before  Special  Term 
for  ex  parte  business 

Application  for  all  court  orders,  ex  parte  or  by  consent, 
or  where  notice  is  not  required  or  has  been  waived,  must 
be  made  to  Special  Term,  Part  II.  Any  ex  parte  court 
order  granted  by  any  justice  of  the  court  other  than  the 
one  assigned  to  hold  Part  II  of  the  Special  Term,  shall 
not  be  entered  by  the  clerk.  All  appUcations  for  judgment 
in  actions  where  the  defendant  has  failed  to  appear,  or 
has  waived  notice  of  motion  for  judgment  or  has  con- 
sented thereto,  except  in  actions  for  divorce,  all  proceed- 
ings under  the  Domestic  Relations  Law  for  the  adoption 
of  children,  and  all  proceedings  under  the  Insanity  Law 
for  the  commitment  of  a  person  alleged  to  be  insane,  shall 
be  made  to  said  Special  Term,  Part  II,  and  shall  not  be 
made  to  any  other  court  or  justice.  All  orders  for  the 
examination  of  parties  or  witnesses  in  supplementary  pro- 
ceedings or  to  perpetuate  testimony  or  for  the  examina- 
tion of  parties  before  trial  or  for  the  examination  of  wit- 
nesses under  letters  rogatory  or  foreign  commissions  or 
in  aid  of  an  attachment,  or  for  any  other  purpose,  or  in 
any  proceeding  (except  an  order  to  show  cause  or  a  war- 
rant issued  under  section  2269  of  the  Code  of  Civil  Pro- 
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cedure,  which  must  be  made  returnable  before  Part  I  of 
the  Special  Term),  shall  be  made  returnable  before  the 
justice  assigned  to  hold  said  Special  Term,  Part  II,  un- 
less made  returnable  before  a  referee  or  commissioner  un- 
der express  statutory  authority;  and  all  writs  of  habeas 
corpus  or  other  writs  that  are  required  by  law  to  be  re- 
turnable at  a  Special  Term  of  the  Supreme  Court,  or 
before  a  justice  thereof,  must  be  made  returnable  at  the 
said  Special  Term,  Part  II,  or  before  the  justice  assigned 
to  hold  the  same.  Any  writ  or  order  before  mentioned 
nstumable  elsewhere  shall,  upon  its  return,  be  transferred 
to  said  Special  Term,  Part  II,  for  hearing  and  decision. 
If  not  so  transferred  the  writ  or  order  shall  be  disregarded. 
In  actions  for  absolute  divorce  or  to  annul  a  marriage, 
where  no  answer  is  interposed,  a  reference  to  take  proof 
will  not  be  granted.  In  such  cases  the  apphcation  for 
judgment  must  be  made  at  the  Special  Term,  Part  III, 
and  the  case  placed  upon  the  preferred  calendar  as  here- 
inafter provided.  Whenever  the  justice  assigned  to 
either  Part  I,  Part  II,  or  Part  III  of  the  Special  Term  is 
disqualified  from  hearing  any  application  or  motion  that 
shall  be  brought  on  before  him,  he  may  send  such  appli- 
cation to  such  other  part  of  the  Special  Term  as  he  shall 
select,  to  be  there  heard  and  disposed  of. 

Proceedings  imder  section  511  of  the  Consolidation  Act, 
and  all  other  proceedings  authorized  by  title  5  of  said 
act  to  be  had  before  a  justice  holding  the  chambers  of 
the  court,  must  be  heard  in  the  said  Special  Term,  Part  II. 

If  a  jury  is  demanded,  the  justice  holding  such  term 
may  continue  such  proceedings  before  the  justice  holding 
one  of  the  Trial  Terms,  where  a  jury  shall  be  forthwith 
impaneled  and  the  question  determined  and  the  proceed- 
ing finally  disposed  of  as  required  by  said  act.  In  case 
neither  of  the  Trial  Terms  is  in  session,  the  justice  as- 
signed to  the  said  Special  Term,  Part  II,  may  impanel 
20 


Digitized  by 


Google 


30t)         Special  Term  Rules,  First  District 

Special  tenn  for  ex  parte  business  —  Rule  5 

a  jury  and  dispose  of  the  proceeding  as  required  by  the 
said  act.  In  case  of  an  appeal  from  an  order  of  commit- 
ment under  section  63  of  the  Insanity  Law,  the  justice 
assigned  to  Part  II  of  the  Special  Term  may  send  the 
question  of  the  insanity  of  such  alleged  lunatic  to  either 
part  of  the  Trial  Term  for  trial  before  a  jury,  as  required 
by  said  section.  The  justice  trjdng  such  proceeding  be- 
fore a  jury  shall  certify  the  verdict  to  the  justice  assigned 
to  Part  II  of  the  Special  Term,  who  shall  make  the  order 
as  required  by  such  section. 

In  an  application  for  a  commitment  under  section  60 
of  tfie  Insanity  Law  (chapter  ^45  of  the  Laws  of  1896) 
it  must  be  shown  by  the  petition  or  by  an  accompanying 
affidavit  whether  or  not  the  person  alleged  to  be  insane 
is  confined  on  a  criminal  charge  or  on  bail  pending  the 
determination  of  a  criminal  charge,  or  in  official  custody 
for  the  purpose  of  ascertaining  his  condition  after  a  crim- 
inal charge  has  been  made  against  him.  If  a  criminal 
charge  is  pending  against  the  person  thus  alleged  to  be 
insane,  two  days'  notice  of  the  time  and  place  of  present- 
ing the  appUcation  to  the  court  or  a  justice  thereof  must 
be  given  to  the  district  attorney. 

All  applications  to  the  court  in  the  summary  proceed- 
ings authorized  by  sections  57  and  74  of  the  Public  Serv- 
ice Commissions  Law  (chap.  429  of  the  Laws  of  1907) 
shall  be  made  at  Part  II  of  the  Special  Term,  which  court 
shall  grant  the  necessary  final  order  or  judgment  if  the 
corporation  proceeded  against  fails  to  answer  within  the 
time  allowed  by  the  court.  If  an  answer  is  inter- 
posed, the  justice  holding  Part  II  of  the  Special  Term 
shall  forthwith  transfer  the  action  or  proceeding  to 
Special  Term,  Part  VI,  which  court  shall  immediately 
inquire  into  the  facts  and  circumstances  and  grant  the 
proper  judgment  or  order.  (As  amended  Dec.  17, 
1909.) 


Digitized  by 


Google 


Special  Term  Rules,  First  District        307 

Insolvent  aaaignments  —  Rule  6 

Rule  6.  Regulations  goveming  insolvent  assignments 
'    The  following  regulations  wiU  apply  to  all  the  insolvent 
assignments  for  the  benefit  of  creditors  and  application 
to  the  court  thereunder: 

Subdivision  1.  Duties  of  the  clerk.  —  The  clerk,  in 
addition  to  the  books  now  kept  by  him,  shall  provide  a 
register  and  docket. 

In  the  register  shall  be  entered  in  full  every  decree  and 
final  order  made  in  the  proceedings  according  to  date,  and 
the  docket  shall  contain  a  brief  memorandum  of  each 
day's  proceedings  according  to  their  respective  titles. 

The  register  and  docket  shall  be,  at  all  times  during 
court  hours,  open  for  pubhc  inspection. 

Subdivision  2.  Each  petition  or  order  or  decree  filed 
shall  be  indorsed  with  the  day  and  date  of  such  filing, 
and  the  papers  in  each  case  shall  be  kept  in  a  file  by  them- 
selves. 

Subdivision  3.  No  paper  shall  be  permitted  to  be  taken 
ofif  the  files  of  the  court  for  any  purpose,  except  on  an  order 
of  the  court. 

Subdivision  4.  Every  paper  filed  shall  have  a  brief 
memorandum  indorsed  on  the  outside  cover,  showing  the 
nature  thereof. 

Subdivision  5.  Cqpies  of  any  and  all  papers  in  these 
proceedings  shall  be  furnished  to  any  person  applying 
for  same  upon  the  payment  of  the  legal  fees. 

Subdivision  6.  Process.  —  All  process,  citations,  sum- 
mons and  subpoenas  shall  issue  out  of  the  court  imder  the 
seal  thereof  and  be  tested  by  the  clerk. 

Subdivision  7.  Appearances.  —  Any  party  may  appear 
in  these  proceedings,  either  in  person  or  by  attorney  — 
if  by  attorney  the  name  of  such  attorney,  with  his  place 
of  business  and  residence,  shall  be  indorsed  on  each  and 
every  paper  filed  by  him,  and  his  name  shall  be  entered 
in  the  docket. 
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Subdivision  8.  Schedules.  —  The  schedule  of  liabilities 
and  assets  required  to  be  filed  by  the  assignor  or  assignee 
shall  fully  and  fairly  state  the  nominal  and  actual  value 
of  the  assets,  and  the  caxise  for  the  difference,  and  a  sep- 
arate affidavit  will  be  required  which  shall  fully  explain 
the  caxise  of  such  difference.  If  required,  the  affidavits  of 
disinterested  experts  as  to  such  value  must  be  furnished. 

Subdivision  9.  Signing  of.  —  Where  there  may  be  more 
than  one  sheet  of  paper  necessary  to  contain  the  schedules, 
each  page  shall  be  signed  by  the  person  or  persons  veri- 
fying the  same.  The  sheets  of  paper  on  which  the  sched- 
ules are  written  shall  be  securely  fastened  before  the  filing 
thereof,  and  shall  be  indorsed  with  the  full  name  of  the 
assignor  and  assignee,  and  when  filed  by  an  attorney, 
shall  also  be  indorsed  with  his  name  and  business  address. 

Subdivision  10.  Filing  by  assignee.  —  Should  the  sched- 
ules be  filed  by  the  assignee  there  must  be  a  full  affidavit 
made  by  such  assignee  and  some  disinterested  expert, 
showing  the  nature  and  value  of  the  property  assigned. 

Subdivision  11.  Name  and  residence.  —  The  name, 
residence,  occupation  and  place  of  business  of  the  as- 
signor, and  name  and  place  of  business  of  the  assignee, 
may  be  incorporated  in  the  affidavit  or  annexed  to  the 
schedules. 

Subdivision  12.  Recapitulation.  —  There  shall  be  are- 
capitulation  at  the  end  of  the  schedules  as  follows: 

Debts  and  liabilities  amount  to  $  ;  assets  nomi- 

nally worth  $  ;  assets  actually  worth  $ 

Subdivision  13.  Contingent.  —  Contingent  liabilities 
shall  appear  on  a  separate  sheet  of  paper. 

Subdivision  14.  Amendments  of.  —  Application  to 
amend  the  schedules  shall  be  made  by  verified  petition, 
in  which  the  amendments  sought  to  be  made  shall  appear 
in  full,  and  such  amendments  shall  be  verified  in  the  same 
manner  as  the  original  schedules  were  verified. 
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Subdivision  15.  Bond  of  assignee.  —  The  bond  shall  be 
joint  and  several  in  form,  and  must  be  accompanied  by 
the  affidavit  prescribed  by  section  812  of  the  Code  of 
Civil  Procedure,  and  also  by  the  affidavit  of  each  surety, 
setting  forth  his  business  and  where  it  is  carried  on,  the 
amoimt  of  his  debts  and  liabilities,  and  the  description 
and  value  of  property,  real  or  personal,  owned  by  him, 
so  that  it  may  appear  that  he  is  worth  the  amount  in 
which  he  is  required  to  justify  over  and  above  his  debts 
and  liabilities. 

Subdivision  16.  Justification  of  sureties.  —  The  court 
may  in  its  discretion  require  any  surety  to  appear  and 
justify. 

Subdivision  17.  At  least  one  of  such  sureties  shall  be  a 
freeholder.  If  the  penalty  of  the  bond  be  twenty  thou- 
sand dollars  or  over,  it  may  be  executed  by  two  sureties 
justifying  each  in  that  sum,  or  by  more  than  two  sureties, 
the  amoimt  of  whose  justification  united  is  double  the 
penalty  of  the  bond. 

Subdivision  18.  Provisional.  —  The  affidavit  upon  which 
application  is  made  for  leave  to  file  a  provisional  bond, 
must  show  fully  and  fairly  the  nature  and  extent  of  the 
property  assigned,  and  good  and  sufficient  reason  must 
be  shown  why  the  schedules  cannot  be  filed,  and  it  must 
appear  satisfactorily  to  the  court  that  a  necessity  exists 
for  the  filing  of  such  provisional  bond,  and  for  the  pur- 
poses of  this  act  the  affidavits  so  filed  shall  be  deemed  a 
schedule  of  the  assigned  property  tmtil  such  time  as  the 
regular  schedules  shall  be  filed. 

Upon  the  filing  of  the  schedules  the  amount  of  the  bond 
will  be  determined  finally,  and  should  the  provisional 
bond  already  filed  be  deemed  sufficient,  an  order  wiU  be 
granted  making  such  bond  as  approved  the  final  bond. 

Subdivision  19.  Assignee.  —  Every  assignee  shall  keep 
full,  exact  and  regular  books  of  account  of  all  receiptB, 
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payments  and  expenditures  of  moneys  by  him,  which 
said  books  shall  always,  diiring  business  hours,  be  open 
to  the  inspection  of  any  person  interested  in  the  trust 
estate. 

Subdivision  20.  In  making  sales  at  auction  of  personal 
property  the  assignee  shall  give  at  least  ten  days'  notice 
of  the  time  and  place  of  the  sale  and  of  the  articles  to  be 
sold  by  advertisement  in  one  or  more  newspapers,  and 
he  shall  give  notice  of  the  sale  at  auction  of  any  re€d  es- 
tate at  least  twenty  days  before  such  sale.  Upon  such 
sales  the  assignee  shall  sell  by  printed  catalogue,  in  par- 
cels, and  shall  file  a  copy  of  such  catalogue,  with  the 
prices  obtained  for  the  goods  sold,  with  his  final  accoimt. 

Subdivision  21.  When  any  notice  is  served  on  the  cred- 
itors of  the  insolvent,  pursuant  to  the  provisions  of  the 
statute,  or  these  rules,  by  mail,  every  envelope  contain- 
ing such  notice  shall  have  upon  it  a  direction  to  the  post- 
master at  the  place  to  which  it  is  sent  to  return  the  same 
to  the  sender  within  ten  days  unless  called  for.  Upon 
every  application  made  to  the  court  upon  such  service, 
an  affidavit  shall  be  presented  showing  whether  any  such 
notices  have  been  returned. 

Subdivision  22.  Upon  an  application  made  for  a  gen- 
eral citation,  the  assignee  shcdl  file  with  his  petition  his 
account,  with  the  vouchers. 

Subdivision  23.  The  assignee  must  file  an  accoimt  in 
all  cases,  which  shall  be  referred  for  examination. 

Discharge.  —  No  discharge  shall  be  granted  an  assignee 
who  has  not  £tdvertised  for  claims  pursuant  to  section  4 
of  the  statute  and  the  thirtieth  subdivision  of  this  rule. 

No  discharge  can  be  granted  an  assignee  and  his  sure- 
ties in  any  case,  whether  the  (creditors  have  been  paid  or 
have  released  or  have  entered  into  composition  or  not, 
except  in  a  regular  proceeding  for  an  accoimting,  imder 
section  20  of  the  act,  commenced  by  petition  for  citation 
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and  citation  thereon  to  all  persons  interested  in  the  es- 
tate. 

Subdivision  24.  Substituted  assignee.  —  Whenever  an 
assignee  shall  have  been  removed,  either  on  his  own  peti- 
tion or  on  the  petition  of  any  person  interested  in  the 
estate,  and  another  person  appointed  as  assignee  in  his 
place  and  ste£td,  a  certified  copy  of  the  order  made  on 
such  petition  shall  be  filed  and  recorded  in  the  clerk's 
oflSce  of  the  county  wherein  the  original  assignment  was 
recorded,  and  the  clerk  of  the  county  shall  make  such 
suitable  entry  on  the  margin  of  the  record  of  the  original 
assignment  as  will  show  the  appointment  of  such  substi- 
tuted assignee,  and  the  said  certified  copy  of  the  order 
shall  be  attached  to  the  original  assignment. 

Subdivision  25.  Account  of  assignee.  —  The  account  of 
the  assignee  shall  be  in  the  nature  of  a  debit  and  credit 
statement;  he  shall  debit  himself  with  the  assets  as  shown 
in  the  schedules  as  filed,  and  credit  himself  with  any  de- 
crease as  well  as  expenses. 

Subdivision  26.  The  statement  of  expenditures  shall 
be  full  and  complete,  and  the  vouchers  for  all  payments 
shall  be  attached  to  the  account. 

Subdivision  27.  The  affirmative  on  the  accounting 
shall  be  with  the  assignee,  and  objections  to  the  account 
may  be  presented  to  the  referee  in  writing,  or  be  brought 
out  on  a  cross-examination,  and  in  the  latter  case  they 
must  be  specifically  taken  and  entered  in  the  minutes. 

Subdivision  28.  The  testimony  taken  shall  be  signed  by 
the  several  witnesses,  and  attached  to  and  filed  with  a 
report  of  the  referee. 

Subdivision  29.  Report  of  referee.  —  The  report  of  the 
referee  shall  show  all  the  jurisdictional  facts  necessary  to 
confer  power  on  the  court,  such  as  the  proper  execution 
and  acknowledgment  of  the  assignment,  the  recording  of 
the  same,  the  filing  of  the  schedules  and  bond,  the  ad- 
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vertising  for  creditors,  the  issuing  of  the  citation,  the 
presenting  of  the  account,  and  when  any  items  may  be 
disallowed  in  the  accoimt  of  the  assignee,  the  same  shall 
be  fully  set  out  in  the  report. 

Subdivision  30.  Notice  to  present  claims.  —  A  copy  of 
the  notice  of  Advertisement  requiring  creditors  to  present 
their  claims  must  be  mailed  to  each  creditor  whose  name 
appears  upon  the  books  of  the  assignor,  with  the  postage 
thereon  prepaid,  at  least  thirty  days  before  the  days 
specified  in  such  advertisement,  and  proof  of  such  mail- 
ing must  be  required  on  the  application  for  a  final  decree, 
unless  personal  service  thereof  is  made  upon  such  cred- 
itors. 

Subdivision  31.  The  decision  of  the  referee  after  the 
trial  of  a  disputed  claim,  under  section  26  of  the  Gleneral 
Assignment  Act,  shall  be  filed  with  the  clerk  of  the  court, 
and  a  copy  served  on  the  defeated  party.  The  court 
shall,  upon  application  of  either  party,  confirm  the  said 
report,  and  the  decision  of  the  referee  shall  be  reviewed 
only  by  appeal  from  the  order  confirming  the  report  to 
the  Appellate  Division. 

Rule  7.  Special  Terms  for  trials  of  issues  of  law  and  of  fact 

There  shall  be  six  Special  Terms  of  the  Supreme  Court 
for  the  trial  of  issues  of  law  and  issues  of  fact  triable  by 
the  court,  and  for  the  hearing  and  decision  of  other  mat- 
ters and  special  proceedings  not  otherwise  provided  for, 
to  be  known  respectively  as  Parts  III,  IV,  V,  VI,  VII  and 
VIII.  Each  term  shall  commence  on  the  first  Monday  of 
each  month,  and  shall  continue  until  the  fourth  Friday 
succeeding  the  first  Monday.   (As  amended  Dec.  17, 1909.) 

Rule  8.  Calendars 

A  General  Calendar  of  all  the  issues  of  fact  triable  by 
the  court  without  a  jury  in  the  Coimty  of  New  York  shall 
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be  made  from  time  to  time  as  shall  be  ordered  by  the 
Appellate  Division  of  the  Supreme  Coml  in  the  First 
Department.  Such  calendar  shall  continue  to  be  the 
Greneral  Calendar  for  every  successive  Special  Term  un- 
til a  new  General  Calendar  is  ordered  as  aforesaid.  New 
cases,  as  they  are  noticed  for  trial,  shall  be  placed  at  the 
foot  of  this  General  Calendar  upon  filing  a  note  of  issue 
as  required  by  the  Code  of  Civil  Procedure.  A  motion 
to  correct  this  General  Calendar,  or  to  add  to  it  any  cases 
which  had  theretofore  been  upon  the  calendar  of  the 
Superior  Court  or  Court  of  Common  Pleas,  may  be  made 
on  two  days'  notice  to  the  opposing  party  at  Part  III  of 
the  Special  Term  on  the  call  of  any  Friday  Calendar. 

There  shall  also  be  made  up  a  Special  Calendar  upon 
which  shall  be  placed  all  proceedings  to  review  assess- 
ments for  the  taxation  of  real  and  personal  property  in 
the  County  of  New  York  which  are  now  pending  or  which 
shall  hereafter  be  brought  for  that  purpose.  There  shall 
also  be  m£tde  up  a  Special  Calendar  upon  which  shall  be 
placed  all  proceedings  to  review  the  assessment  for  tax- 
ation of  special  franchises  or  to  enforce  the  payment  of 
taxes  based  thereon  or  proceedings  to  review  the  assess- 
ment thereof  under  section  46  of  the  Tax  Law  (chap.  62 
of  the  Laws  of  1909).  These  Special  Calendars  shall  be 
called  and  disposed  of  in  Part  VI  of  the  Special  Term. 
There  shall  also  be  made  up  a  Special  Calendar  upon 
which  shall  be  placed  all  issues  of  law  now  at  issue,  and 
upon  which  shall  be  placed,  at  the  foot  thereof,  new  is- 
sues of  law  hereafter  noticed  for  trial.  There  shall  also 
be  made  up  a  Special  Calendar  which  shall  be  known  as 
the  Preferred  Calendar,  upon  which  shall  be  placed  all 
imdefended  actions  for  divorce  or  for  annulment  of  mar- 
riage or  for  a  separation;  all  actions  entitled  under  the 
Code  or  the  General  or  Special  Rules  of  Practice  to  a 
preference;  all  applications  for  judgment  in  actions  where 
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issues  have  been  framed  and  sent  to  a  jury  for  trial;  all 
applications  for  final  judgment  where  an  interlocutory 
judgment  has  been  entered  and  an  account  has  been 
taken  or  other  proceedings  had  before  a  referee;  all  mo- 
tions for  a  new  trial  upon  exceptions  or  on  the  ground  of 
surprise  or  newly  discovered  evidence;  and  exceptions  to 
and  motions  to  confirm  a  referee's  report  in  special  pro- 
ceedings, including  surplus  money  proceedings,  and  in 
actions  in  which  an  issue  of  fact  has  been  tried  by  a  ref- 
eree where  appUcation  to  the  court  for  final  judgment  or 
a  final  order  is  necessary;  all  applications  for  the  appoint- 
ment of  commissioners,  for  a  final  order  or  final  judgment 
in  proceedings  to  condemn  real  estate  for  public  use,  and 
all  applications  for  final  order  in  certiorari  proceedings  or 
in  proceedings  where  an  alternative  writ  of  mandamus  has 
been  issued.  The  Special  Preferred  Calendar  and  the  Spe- 
cial Calendar  of  issues  of  law  herein  provided  for  shall  be 
called  and  disposed  of  in  Part  III  of  the  Special  Term; 
provided,  however,  that  the  justice  assigned  to  Part  III 
may  from  time  to  time  assign  preferred  cases  and  issues 
of  law  from  such  calendars  to  the  other  parts  of  the  Spe- 
cial Term  for  hearing  and  decision. 

Applications  for  final  judgment  in  actions  to  annul  a 
marriage  or  for  a  divorce  shall  be  made  at  Special  Term, 
Part  III,  upon  the  judgment-roll,  a  certificate  of  the 
coimty  clerk  that  no  order  has  been  entered  in  the  action 
since  the  entry  of  the  interlocutory  judgment,  or,  if  any 
such  order  or  orders  have  been  entered,  that  copies 
thereof  are  annexed  to  his  certificate  and  proof  by  affi- 
davit that  no  application  has  been  made  for  an  order  to 
the  knowledge  of  the  party  making  application  or  his 
attorney,  except  where  an  order  has  been  granted  and  a 
certified  copy  of  such  an  order  is  annexed  to  the  certifi- 
cate of  the  county  clerk.  Where  in  such  an  action  a  party 
other  than  the  party  making  the  application  has  appeared 
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in  the  action,  five  days'  notice  of  such  application,  with 
the  papers  upon  which  the  same  was  made  and  a  copy  of 
the  proposed  final  judgment,  shall  be  served  upon  the 
attorney  who  has  appeared  in  the  action.  In  a  proceed- 
ing for  the  revocation  of  a  liquor  tax  certificate,  when  the 
issue  has  been  joined,  the  proceeding  shall  be  placed  upon 
the  Preferred  Calendar  called  in  Special  Term,  Part  III, 
and  disposed  of  as  other  cases  upon  the  said  calendar. 
In  case,  however,  that  issue  is  joined  in  such  a  proceeding 
too  late  to  place  it  on  the  calendar  of  the  Jime  Special 
Term  in  any  year,  it  may  be  brought  on  by  either  party 
during  July,  August  or  September,  at  Special  Term, 
Part  II,  and  there  heard  and  determined.  In  case  a 
proceeding  is  not  so  brought  on  in  Part  II  as  hereinbe- 
fore provided  before  the  first  Monday  in  October,  it 
shall  be  placed  upon  the  Preferred  Calendar  to  be  called 
at  Special  Term,  Part  III,  for  the  October  term.  (As 
amended  Dec.  17,  1909.) 

Rule  9.  Calendar  of  cases  from  general  calendar  for  trial  at 
Special  Term;  when  case  on  day  calendar  will  be  passed 

The  clerk  of  Part  III  of  the  Special  Term,  with  the  as- 
sistance of  the  special  deputy  clerk  assigned  to  such  part 
and  of  the  clerk  of  Part  IV,  shall  each  week  make  up  a 
calendar  of  cases  from  the  general  calendar  for  trial  at 
Special  Term,  which  calendar  shall  be  published  at  least 
two  days  before  the  same  is  called.  This  calendar  shall 
be  called  by  the  justice  assigned  to  the  Special  Term, 
Part  III,  on  Friday,  of  each  week,  at  2  o'clock  p.  m.,  un-^ 
less  another  day  is  specially  fixed  by  him  to  call  such 
calendar.  Causes  on  such  calendar  may  be  set  down  for 
trial  on  any  day  in  the  week  following.  In  case  it  should 
appear,  upon  the  call  of  the  calendar,  on  Friday,  that  the 
n\maber  of  causes  set  down  for  trial  on  the  following  week 
will  not  be  sufficient  to  occupy  the  available  time  of  all 
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the  Special  Terms  of  the  court  assigned  to  the  trial  of 
equity  causes,  the  justice  of  the  Supreme  Court,  assigned 
to  the  Special  Term,  Part  III,  shall  order  a  calendar  of 
causes  from  the  general  calendar  to  be  made  up  and  to  be 
called  upon  Wednesday  morning  following  at  10  o'clock. 

Upon  the  call  of  such  calendar,  causes  may  be  set  down 
for  any  day  of  the  week  in  which  the  calendar  is  so  called, 
or  for  the  succeeding  week. 

The  said  clerks  shall  make  up  a  day  calendar  for  each 
day  from  the  general  Special  Term  calendar  of  the  court, 
upon  which  shall  be  placed  all  the  causes  set  down  for 
that  day  or  remaining  undisposed  of  from  previous  days, 
which  day  calendar  shall  be  called  in  Part  III  of  the  Spe- 
cial Term  at  10:15  a.  m.  of  each  day,  and  causes  therefrom 
shall  be  assigned  to  the  several  parts  of  the  Special  Term 
(except  Part  VI)  for  trial.  In  case  Part  VI  shall  not  have 
business  enough  to  occupy  it  during  court  hours,  cases 
from  Part  III  shall  be  sent  to  it  for  trial. 

When  a  cause  thus  set  down  on  the  call  of  the  calendar 
on  any  Friday  or  Wednesday  for  trial  appears  upon  the 
day  calendar,  it  must  be  tried  or  go  to  the  foot  of  the 
general  calendar,  unless  it  appears  by  affidavit  to  the 
satisfaction  of  the  court  calling  the  day  calendar  that, 
in  consequence  of  the  happening  of  any  event  since  the 
cause  was  so  set  down  for  trial,  the  trial  cannot  with 
justice  to  one  of  the  parties  proceed.  The  court  may  then 
by  order  set  the  cause  down  for  trial  on  another  day  in 
the  term,  or  place  the  cause  on  the  Friday  calendar.  In 
a  cause  upon  the  day  calendar  for  trial  where  it  shall  ap- 
pear to  the  court  by  affidavit  that  counsel  who  is  to  try 
the  cause  is  to  argue  a  case  upon  the  day  calendar  of  the 
Supreme  Court  of  the  United  States,  or  upon  the  day 
calendar  of  the  Court  of  Appeals  of  the  state  of  New 
York,  or  upon  the  day  calendar  of  any  Appellate  Di- 
vision of  the  Supreme  Court,  or  is  actually  engaged  in  the 
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trial  of  a  caxise  in  a  court  of  record  in  the  counties  of 
New  York  or  Kings,  the  cause  shall  be  passed  for  the 
day  or  until  such  argument  or  trial  is  concluded,  unless 
the  trial  in  which  the  counsel  is  engaged  is  a  protracted 
one.  In  no  other  event  shall  a  cause  upon  the  day  cal- 
endar be  passed  for  the  day. 

When  counsel  has  been  notified  that  a  case  will  be  called  for  argument 
the  next  day  in  the  Supreme  Court  of  the  United  States  he  is  entitled  to 
have  the  trial  adjourned  of  a  case  on  the  trial  calendar  of  a  New  York 
Special  Term.  Robinson  v.  De  Fere  (1905),  106  App.  Div.  406,  94  N.  Y. 
Supp.  847. 


Rule  10.  Passing  cause;  reservation  of  causes  for  same 

counsel 

In  no  event  shall  a  cause  on  the  day  calendar  be  passed 
from  day  to  day  on  account  of  the  engagement  of  coun- 
sel for  more  than  three  days. 

Not  more  than  two  causes  shall  be  held  ready  on  the 
day  calendar  for  one  counsel  m  addition  to  the  cause  in 
which  he  is  engaged,  and  in  all  causes  the  counsel  who  is 
to  try  the  same  must  be  designated,  if  required  by  the 
court,  on  the  call  of  the  day  calendar. 

Rule  11.  Mortgage  foreclosures;  mechanics'  liens 

In  all  actions  brought  for  the  foreclosure  of  a  mortgage 
or  for  the  foreclosure  of  mechanics'  liens,  either  party 
may  apply  to  the  Special  Term,  Part  III,  upon  notice  of 
two  days  to  the  adverse  party  to  have  the  case  placed 
upon  the  preferred  calendar,  to  be  called  in  Part  III  of  the 
Special  Term,  and  if  it  shall  appear  to  the  court  upon 
such  application  that  the  trial  will  not  be  a  protracted 
one,  or  that  for  any  special  reason  the  case  should  be 
promptly  disposed  of,  it  shall  be  placed  upon  the  pre- 
ferred calendar  for  trial. 
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A  motion  under  this  rule  is  addressed  to  the  discretion  of  the  court,  and 
the  general  provisions  of  section  793  of  the  Code  of  Civil  Procedure,  requir- 
ing a  notice  of  trial  to  be  served  with  a  notice  of  motion  for  a  preference,  do 
not  apply.  Germania  Life  Ins.  Co.  v.  Powell  (1899),  29  Misc.  424,  61  N.  Y. 
Supp.  942. 

Rule  12.  Preferred  causes 

In  all  actions  in  which  a  preference  is  given  by  express 
provision  of  law,  or  by  the  General  Rules  of  Practice,  or 
by  special  rules,  the  party  entitled  to  such  preference 
may,  upon  two  days'  notice,  apply  to  Special  Term, 
Part  ni,  for  an  order  placing  the  cause  upon  the  preferred 
calendar.  In  case  such  preference  is  granted,  the  case 
shall  be  placed  upon  the  preferred  calendar  as  of  the  date 
when  the  motion  was  made,  and  shall  be  called  in  its 
order. 

Rule  13.  Duration  of  Special  Term 

No  Special  Term  shall  be  continued  beyond  the  Friday 
preceding  the  commencement  of  a  new  term,  except  for 
the  purpose  of  completing  a  trial  already  commenced 
during  the  term,  in  which  case,  immediately  upon  the 
completion  of  the  trial,  the  court  shall  adjourn  for  the 
term. 

Rule  14.  Regulating  the  procedure  upon  applications  for  natu- 
ralization in  the  first  judicial  district 

All  apphcations  of  aliens  to  be  admitted  to  become 
citizens  of  the  United  States  must  be  heard  and  final 
action  h&d  thereon  at  Part  II  of  the  Special  Term.  Such 
hearings  shall  be  had  only  upon  Mondays  and  Thursdays 
at  2  o'clock  p.  m.  of  each  week  during  the  year,  which 
days  are  hereby  designated  as  the  stated  terms  of  the 
court  for  such  applications.  The  application  which  is 
required  by  chapter  927  of  the  Laws  of  1895  to  be  filed 
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with  the  Clerk  of  the  court  shall  be  so  filed  with  the  As- 
sistant Clerk  of  such  Special  Term  assigned  to  that  branch 
of  the  business.  Such  application  shall  specify  the  stated 
day  (more  than  fourteen  days  thereafter)  when  such  ap- 
plication will  be  brought  on  for  hearing  and  final  action. 
The  Assistant  Clerk  assigned  to  naturalization  busi- 
ness shall  make  up  a  calendar  of  such  applications  for 
each  of  said  stated  days,  upon  which  he  will  place  all 
such  appUcations,  in  the  order  of  filing,  for  the  dajrs 
specified  in  the  application.  The  calendar  will  be  called 
at  2  o'clock  in  the  afternoon  upon  each  stated  day.  The 
hearing  upon  such  applications  shall  be  had  upon  the 
call  of  the  calendar,  and  the  testimony  of  the  applicant 
and  the  witnesses  on  each  appUcation  shall  be  thereupon 
taken  in  open  court.  Such  testimony  shall  be  taken 
down  by  the  stenographer  assigned  to  that  branch  of  the 
court,  and  shall  be  written  out  and  filed  with  the  appU- 
cation. If  the  applicant  fail  to  appear  upon  the  call  of 
the  calendar  the  application  will  be  dismissed,  without 
prejudice  to  a  fresh  application.  The  special  deputy  to 
the  Clerk  of  the  City  and  County  of  New  York,  in  Part 
VIII  of  the  Special  Term,  is  hereby  directed  at  all  times, 
imtil  a  Justice  is  assigned  to  hold  said  part,  to  act  as  an 
additional  assistant  to  the  Clerk  assigned  to  naturaliza- 
tion business,  and  to  devote  his  entire  time  to  the  duties 
of  what  is  known  as  the  Naturalization  Bureau,  under 
the  general  direction  of  the  special  deputy  in  Part  II  of 
the  Special  Term  and  of  the  assistants  to  such  special 
deputy  in  said  Naturalization  Bureau.  (As  amended 
Apr.  22,  1909.) 

Rule  16.  Sales  of  real  estate 

All  sales  of  real  estate,  or  interest  or  estate  therein 
made  in  pursuance  of  any  judgment,  decree  or  order,  or 
by  an  officer  of  the  court  under  its  direction  must  be 
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made  as  directed  by  section  1678  of  the  Code,  and  notice 
of  such  sale  must  be  given  as  prescribed  in  that  section. 
The  referee  or  ofl5cer  making  such  sale  shall  cause  to  be 
published  with  the  notice  of  sale  a  diagram  of  the  prop- 
erty to  be  sold,  or  of  which  an  interest  therein  is  to  be 
sold,  showing  the  street  or  avenue  upon  which  such 
property  is  located,  its  street  or  avenue  number,  if  any, 
and  specifying  the  number  of  feet  to  the  nearest  cross 
street  or  avenue.  Where  such  sale  is  made  to  satisfy 
any  lien  or  charge  upon  the  real  property  sold,  the  ap- 
proximate amount  of  such  lien  or  charge  shall  be  stated 
in  a  note  annexed  to  such  notice  of  sale,  and  where  there 
are  taxes,  assessments  or  other  liens  upon  the  said  prop- 
erty, which  are  to  be  allowed  to  the  purchaser  out  of  the 
purchase  money,  or  which  are  to  be  paid  by  the  referee, 
the  referee  or  officer  making  such  sale  shall  also  state 
in  a  note  annexed  to  such  notice  of  sale  the  approximate 
amount  of  such  charge  or  lien.  An  unintentional  error, 
however,  in  such  diagram,  or  in  the  amount  of  the  lien 
or  charge  for  which  the  property  shall  be  sold,  or  the 
amount  of  such  taxes  or  other  lien  to  be  allowed  to  the 
purchaser  upon  the  sale,  shall  not  invalidate  the  sale, 
nor  authorize  the  court  to  relieve  the  purchaser,  or  order 
a  new  sale. 

Rule  16.  Bond  of  official  examiner  of  title;  application  for 
registration  of  title 

A.  An  official  examiner  of  title,  before  he  is  licensed 
and  admitted  to  practice  as  such,  must  file  the  bond  re- 
quired by  Rule  III  of  the  Rules  of  the  Court  of  Appeals 
relating  to  applications  to  practice  as  official  examiners 
of  title,  approved  by  the  Presiding  Justice  of  the  Appel- 
late Division  of  the  Supreme  Court  in  this  department. 
All  bonds  executed  by  individual  sureties  must  have  an- 
nexed thereto  an  affidavit  of  each  siu'ety  stating  his  age 
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and  residence,  with  the  street  and  number,  and  specif- 
ically stating  the  property  owned  by  the  surety,  with  a 
brief  description  thereof,  and  its  value  and  the  liens  or 
incumbrances  thereon,  with  a  description  of  such  liens 
or  incumbrances,  and  the  business,  if  any,  of  the  surety, 
and  stating  the  amount  of  his  indebtedness,  whether 
there  are  any  existing  judgments  against  him,  and  the 
amount  of  his  property  over  and  above  such  indebted- 
ness. In  case  of  the  death  of  a  surety  the  official  examiner 
of  title  must  within  thirty  days  thereafter  file  a  new  bond 
with  new  sureties  fully  complying  with  this  rule.  Each 
applicant  for  a  license  as  an  official  examiner  of  title 
must  also  produce  a  certificate  of  the  committee  of  char- 
acter certifying  that  he  is  of  good  moral  character  and 
as  to  his  standing  in  regard  to  financial  transactions. 

B.  An  application  for  registration  of  title  to  real  prop- 
erty made  under  chapter  444  of  the  Laws  of  1908  must 
bo  made  at  Special  Term,  Part  II,  of  the  Supreme  Court, 
which  is  hereby  designated  the  ''Title  Part''  of  the  said 
court  under  section  3  of  the  said  act,  and  the  Justice  of 
the  Supreme  Court  from  time  to  time  assigned  to  Part  II 
of  the  Special  Term  is  hereby  designated  as  the  Justice 
to  have  general  supervision  and  control  of  the  business 
coming  under  the  said  act  in  the  county  of  New  York, 
and  all  applications  to  register  title  to  real  property  un- 
der the  said  act  must  be  returnable  at  said  Title  Part, 
Special  Term,  Part  II,  of  the  Supreme  Court. 

C.  After  the  time  provided  in  the  summons  to  appear 
and  answer  the  complaint  shall  have  expired,  if  there 
has  been  no  appearance  or  answer,  the  applicant  may 
apply  to  the  Special  Term,  Part  II,  for  a  final  judgment 
as  provided  for  in  section  22  of  the  act.  If  there  has  been 
an  appearance  in  the  action  under  the  said  act,  but  no 
answer  has  been  interposed,  he  may  apply  to  the  court 
for  final  judgment  on  eight  days'  notice  to  all  who  have 
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appeared  in  the  action.  In  all  applications  for  judgment 
the  applicant  must  present  to  the  court  proof  by  aflBdavit 
of  the  service  of  the  summons  as  required  by  the  said  act, 
and  of  the  appearances  or  answers,  if  any,  in  the  action, 
and  that  all  the  provisions  of  the  act  entitling  the  ap- 
plicant to  such  judgment  have  been  complied  with. 

D.  Where  an  answer  is  interposed  which  raises  an 
issue  of  fact  which  in  an  action  relating  to  the  title  of 
real  property  would  be  triable  by  a  jury,  either  party  to 
the  action  who  is  entitled  to  have  such  issue  determined 
may  apply  to  the  Title  Part  of  the  Special  Term  within 
twenty  dajrs  after  issue  has  been  joined  by  the  service 
of  the  pleadings  to  have  the  issues  framed  to  be  tried  by 
a  jury,  as  provided  by  section  970  of  the  Code  of  Civil 
Procedure.  The  trial  of  such  issues  shall  be  had  and  the 
subsequent  proceeding  in  relation  thereto  shall  be  such 
as  is  prescribed  by  the  Code  of  Civil  Procedure.  After 
such  issues  are  disposed  of,  either  party  to  the  action  may 
apply  to  the  Title  Part  of  the  Special  Term  upon  eight 
days'  notice  to  all  who  have  appeared  in  the  action  for 
final  judgment,  and  on  such  application  the  court  shall 
try  all  other  issues  in  the  action  not  disposed  of  by  the 
jury,  or  may  refer  any  such  issues  undisposed  of  to  be 
tried  by  a  referee.  Where  all  issues  have  been  disposed 
of,  either  party  may  then  upon  notice  of  eight  days  to 
all  who  have  appeared  in  the  action  apply  for  final  judg- 
ment at  the  Title  Part  of  the  Special  Term. 

E.  AD  applications  to  the  court  after  a  certificate  of 
registration  has  been  issued  under  the  provisions  of  the 
said  act  must  be  made  at  the  Title  Part  of  the  Special 
Term  hereinbefore  designated,  upon  notice  of  eight  days 
to  all  persons  interested  in  the  apphcation.  All  appli- 
cations to  the  court  under  section  54  of  the  act  shall  be 
made  at  the  Title  Part,  Part  II,  of  the  Special  Term, 
upon  eight  days'  notice  to  all  persons  in  interest,  as  pro- 


Digitized  by 


Google 


Trial  Term  Rules,  First  District  323 

General  calendar;  reserved  causes  —  Rule  1 

vided  in  that  section.  AU  applications  made  under  sec- 
tion 60  of  the  act  shall  also  be  made  at  the  Title  Part  of 
the  Special  Term,  upon  eight  days'  notice  to  the  city 
chamberlain  and  all  other  parties  who  have  appeared  in 
the  action  to  recover  for  loss  or  damage  or  deprivation 
of  real  property  out  of  the  assurance  fund  provided  for 
by  the  said  act.  (Adopted  February  4,  1909;  amended 
April  22,  1909.) 


Rules  for  the  Regulation  of  the  Trial  Terms  of 
THE  Supreme  Court  in  the  First  Judicial  District 
AND  TO  Regulate  the  Calendar  Practice  Therein 

Rule  1.  General  calendar;  reserved  causes. 

2.  Reserved  causes;  motions  in  respect  to  calendar. 

3.  Preferred  causes. 

4.  Trial  terms;  number  of;  time  of  holding;  time  of  opening;  what 

cases  tried  at,  respectively. 

5.  Special  calendar;  short  cause  calendar. 

6.  Day  calendar. 

7.  General  and  preferred  calendars. 

8.  Passing  cases  on  day  calendar;  reservations  for  same  counsel. 

9.  Fines  imposed  on  delinquent  jurors. 

Rule  !•  General  calendar;  reserved  causes 

The  general  calendar  of  issues  of  fact  to  be  tried  by  a 
jury  in  the  county  of  New  York  shall  consist  of  three 
separate  calendars,  known  respectively  as  Calendar 
No.  1,  Calendar  No.  2,  and  Calendar  No.  3,  which  shall 
be  made  up  from  time  to  time  as  ordered  by  the  Appel- 
late Division  of  the  Supreme  Court  in  the  First  Depart- 
ment, and  these  calendars  shall  remain  for  the  successive 
Trial  Terms  of  the  court  until  new  calendars  are  made  up. 
New  causes  that  have  been  regularly  noticed  for  trial 
and  a  note  of  issue  filed  as  prescribed  by  the  Code  of 
Civil  Procedure  shall  be  put  at  the  foot  of  the  proper 
calendar.    Parties  filing  a  consent  may  have  a  cause  on 
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either  of  the  calendars  reserved  generally.  A  cause  which 
has  appeared  on  the  calendar  of  the  Circuit  Court,  the 
Superior  Court  of  the  city  of  New  York,  or  the  Court  of 
Common  Pleas  for  the  city  and  coimty  of  New  York,  or 
on  a  calendar  of  the  Trial  Term  of  the  Supreme  Court, 
where  the  parties  shall  have  omitted  to  file  a  note  of 
issue  so  as  to  have  the  same  placed  on  a  new  calendar, 
may  be  placed  on  the  proper  calendar  at  the  foot  thereof 
by  the  justice  calling  the  Friday  calendar  on  application 
of  either  party  on  two  days'  notice  to  the  adverse  party. 
Causes  placed  on  the  several  calendars  hereinbefore  pro- 
vided for  shall  be  classified  as  follows:  Upon  Calendar 
No.  1  there  shall  be  placed  actions  to  recover  for  personal 
injuries  or  for  death  against  railroad  companies.  Upon 
Calendar  No.  2  there  shall  be  placed  actions  for  libel, 
slander,  false  imprisonment,  malicious  prosecution,  and 
all  other  actions  sounding  in  tort,  except  actions  for 
personal  injuries  against  railroad  companies  and  actions 
to  recover  damages  for  conversion  of  personal  property. 
Upon  Calendar  No.  3  there  shall  be  placed  actions  for 
damages  for  the  conversion  of  personal  property,  actions 
on  contract  and  to  recover  damages  for  breach  of  a  con- 
tract, and  all  other  actions  not  hereinbefore  directed  to 
be  placed  upon  Calendars  Nos.  1  and  2.  A  note  of  issue 
must  specify  the  particular  nature  of  the  action  and  the 
calendar  upon  which  the  same  shall  be  placed,  as  required 
by  section  977  of  the  Code  of  Civil  Procedure;  and  the 
clerk  shall  not  receive  a  note  of  issue  unless  it  complies 
with  this  provision.    (Amended  May  23,  1904.) 

Rule  2.  Reserved  causes;  motions  in  respect  to  calendar 

Any  cause  ''reserved  generally, '*  where  the  same  has 
been  reached  in  its  regular  order,  or  in  which  a  new  trial 
shall  have  been  ordered,  may  be  placed  on  the  calendar 
for  any  Friday  on  filing  a  consent  with  the  clerk;  or  either 
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party  may  apply  to  the  justice  caUing  the  Friday  cal- 
endar upon  any  Friday  upon  two  days'  notice,  for  an  or- 
der placing  such  cause  upon  the  Friday  calendar  to  be 
called  for  trial.  All  motions  or  applications  for  orders 
in  respect  to  the  calendar,  except  as  provided  by  Rules  3, 
5,  6  and  7,  must  be  made  to  the  justice  calling  tiie  Friday 
calendar. 

Rule  3.  Preferred  causes 

A  party  entitled  to  have  a  cause  preferred  under  sec- 
tions 791  and  793  of  the  Code  of  Civil  Procedure  may 
apply  upon  notice  to  the  court  at  Part  II  of  the  Trial 
Term  to  have  such  preference  awarded.  If  such  appli- 
cation for  a  preference  is  granted  the  court  shall  direct 
such  cause  to  be  placed  upon  the  appropriate  day  cal- 
endar for  a  day  certain  for  trial,  and  called  after  the 
causes  then  upon  the  said  day  calendar  marked  ready. 
If  the  party  who  has  moved  for  such  a  preference  shall 
not  be  ready  to  proceed  with  the  trial  when  the  cause  is 
called  for  trial,  the  said  cause  shall  thereupon  be  stricken 
from  the  day  calendar,  retaining  its  position  on  the  gen- 
eral calendar  which  it  would  have  had  if  no  preference 
had  been  ordered.    (Amended  May  23,  1904.) 

Rule  4.  Trial  Terms;  number  of;  time  of  holding;  time  of 
opening;  what  cases  tried  at,  respectively 

There  shall  be  twenty  Trial  Terms  of  the  Supreme 
Court,  to  be  known  respectively  as  Trial  Term,  Part  I, 
Part  II,  Part  III,  Part  IV,  Part  V,  Part  VI,  Part  VII, 
Part  VIII,  Part  IX,  Part  X,  Part  XI,  Part  XII,  Part 
XIII,  Part  XIV,  Part  XV,  Part  XVI,  Part  XVII,  Part 
XVIII,  Part  XIX,  and  Part  XX.  Each  of  said  parts 
shall  conunence  on  the  first  Monday  of  January,  February, 
March,  April,  May,  June,  October,  November  and  De- 
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cember  in  each  year,  and  shall  contmue  to  and  until  the 
fourth  Friday  of  the  term,  and  until  the  end  of  any  trial 
actually  commenced  on  or  before  the  fourth  Friday  of 
the  term,  or  the  final  disposition  of  any  application  or 
motion  in  an  action  tried  at  such  term,  and  until  the 
terms  shall  be  adjourned  without  day  by  the  justice  as- 
signed to  hold  the  same. 

Parts  III,  VIII  and  XIV  of  such  Trial  Terms  shall  open 
at  10.15,  and  the  other  parts  at  10.30  a.  m.,  on  each  day 
during  the  term,  except  Saturdays,  Sundays  and  legal 
holidays.  Part  I  of  the  Trial  Term  shall  be  the  Criminal 
Term  of  the  Supreme  Court  for  the  trial  of  indictments, 
and  shall  be  held  in  the  Criminal  Court  Building  or  in 
the  County  Court  House,  in  the  County  of  New  York. 
Part  II  of  the  Trial  Term  shall  be  the  Trial  Term  for  the 
disposition  of  the  Special  Calendar.  Part  III  of  the 
Trial  Term  shall  try  and  dispose  of  causes  from  General 
Calendar  No.  1.  Parts  IV,  V,  VI,  VII,  VIII,  IX,  X  and 
XI  of  the  Trial  Term  shall  try  and  dispose  of  causes  from 
General  Calendar  No.  2.  Parts  XII,  XIII,  XIV,  XV,  XVI, 
XVII  and  XVIII  of  the  Trial  Term  shall  try  and  dispose  of 
causes  from  General  Calendar  No.  3.  Parts  XIX  and  XX 
of  the  Trial  Term  shall  try  and  dispose  of  causes  from 
General  Calendars  Nos.  1,  2  and  3,  as  shall  from  time  to 
time  be  ordered  by  the  Appellate  Division,  and  whenever 
there  shall  not  be  cases  on  the  Day  Calendar  of  Nos.  1,  2 
or  3  to  occupy  all  the  parts  designated  to.  try  and  dispose 
of  causes  from  such  calendar,  the  part  or  parts  not  so 
occupied  shall  try  and  dispose  of  causes  from  the  other 
Day  Calendars.  (As  amended  Dec.  17,  1909,  in  effect 
January  1,  1910.) 

Rule  6.  Special  calendar;  short  cause  calendar 

SuBD.  1.  —  There  shall  be  a  Special  Calendar  on  which 
shall  be  placed  for  trial  all  questions  of  fact  ordered  or 
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directed  to  be  tried  by  a  jury,  all  issues  and  questions  of 
fact  in  special  proceedings  and  all  issues  and  questions  of 
fact  which  have  been  stated  for  trial  in  pursuance  of 
section  970  and  section  971  of  the  Code  of  Civil  Procedure. 
Such  calendar  shall  be  called  and  the  causes  thereon  tried 
and  disposed  of  at  Part  II  of  the  Trial  Term, 

Sued.  2.  —  In  an  action  wherein  the  plaintiff  seeks  to 
recover  a  debt  or  liquidated  demand  upon  a  bond  or  other 
obligation  for  the  pajnnent  of  a  specific  sum  of  money; 
upon  a  bond  or  undertaking  on  appeal,  or  upon  a  negoti- 
able instrument,  either  party  may,  after  the  cause  has  been 
placed  upon  the  General  Calendar,  upon  two  days'  notice 
to  the  opposing  party,  apply  to  the  justice  holding  Part  II 
of  the  Trial  Term  for  an  order  placing  said  cause  upon 
the  Special  Calendar  for  trial,  and  said  cause  shall  there- 
upon be  tried  and  disposed  of  at  Part  II  of  the  Trial 
Term. 

SuBD.  3.  —  In  an  action  wherein  the  plaintiff  seeks  to 
recover  upon  an  account  stated;  for  wages,  salary  or 
compensation  for  services;  upon  a  policy  of  insurance; 
for  rent  or  hire  of  real  or  personal  property;  for  money  had 
and  received;  for  money  loaned;  for  goods  sold  and  de- 
livered; on  a  statute  where  the  sum  sought  to  be  recovered 
is  a  sum  of  money  other  than  a  penalty;  or  on  a  guaranty, 
the  plaintiff  may,  at  the  first  term  at  which  the  cause 
shall  have  been  placed  upon  the  General  Calendar,  upon 
five  days'  notice  to  the  defendant,  and  upon  competent 
proof  by  aflBdavit  of  the  facts  upon  which  the  cause  of 
action  is  based  apply  to  the  justice  holding  Part  II  of 
the  Trial  Term,  for  an  order  placing  said  cause  upon  the 
Special  Calendar  for  trial.  Copies  of  the  affidavits  and 
exhibits,  if  any,  upon  which  the  application  is  based, 
must  be  served  with  the  notice  of  the  application.  If, 
upon  the  affidavits  so  submitted  and  the  affidavit  of  the 
opposing  party,  the  court  shall  be  satisfied  that  there  is 
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no  substantial  defense  to  the  action,  or  that  the  answer 
was  hot  interposed  in  good  faith,  or  was  interposed  for 
the  purpose  of  delay,  the  court  may  place  the  cause  upon 
the  Special  Calendar  for  Trial  Term,  Part  II.  The  court 
may,  in  its  discretion,  deny  the  application,  with  or  with- 
out costs,  or  upon  terms  as  to  stipulating  in  relation  to 
the  admission  of  facts  not  actually  controverted,  consent- 
ing to  the  examination  before  trial  of  a  party  or  witnesses, 
or  the  production  of  books,  papers  or  documents,  or  the 
giving  of  security  to  secure  the  plaintiff  in  the  event  of 
final  judgment  being  in  his  favor.  The  papers  upon 
which  such  application  shall  be  made  and  the  answering 
aflSdavits,  if  any,  must  be  filed  with  the  clerk  of  Trial 
Term,  Part  II,  on  or  before  12  o'clock  noon  of  the  day 
for  which  the  application  is  noticed,  and  no  oral  argument 
will  be  heard  upon  such  application. 

SuBD.  4.  —  In  an  action  on  contract,  express  or  im- 
plied (other  than  a  contract  to  marry),  either  party  may 
apply  to  Part  II,  Trial  Term,  on  two  days'  notice  to  the 
adverse  party,  for  an  order  placing  the  cause  upon  the 
Special  Calendar.  Upon  such  application,  if  it  satis- 
factorily appears  by  affidavit  and  the  pleadings  that  the 
trial  of  the  action  will  not  occupy  more  than  two  hours, 
and  that  no  good  reason  exists  why  the  action  should 
not  be  promptly  tried,  the  justice  to  whom  the  applica- 
tion is  made  may,  by  order,  direct  the  cause  to  be  placed 
on  the  Special  Calendar  to  be  called  in  Trial  Term,  Part 
II,  and  dispose  of  the  same  in  its  regular  order  thereon. 
The  papers  upon  which  the  application  is  made  and  the 
answering  affidavits,  if  any,  must  be  filed  with  the 
clerk  of  the  Trial  Term,  Part  II,  at  or  before  12  o'clock 
noon  of  the  day  for  which  the  application  is  noticed, 
and  no  oral  argument  will  be  heard  upon  such  appli- 
cation. 

SuBD.  5.  —  All  causes  and  all  questions  and  issues  of 


Digitized  by 


Google 


Trial  Term  Rules,  First  District  329 

Day  calendar  —  Rule  6 

fact  to  be  placed  on  the  Special  Calendar  shall  be  so 
placed  in  the  order  of  fihng  with  the  clerk  of  Part  II,  Trial 
Term,  or  the  order  directing  the  cause  to  be  so  placed,  or 
of  the  order  or  direction  for  the  trial  by  jury,  or  of  the 
order  stating  the  issues  or  questions  of  fact  to  be  tried 
by  jury,  and  shall  be  called  and  tried  in  the  order  in  which 
the  same  are  placed  on  such  Special  Calendar,  unless 
postponed  for  good  cause  shown  by  aflSdavit.  If  the  trial 
of  any  cause  which  is  placed  upon  the  Special  Calendar 
upon  the  ground  that  the  trial  thereof  will  not  occupy 
more  than  two  hours  shall  actually  occupy  more  than 
that  time  the  court  may,  in  its  discretion,  send  the  cause 
to  the  foot  of  General  Calendar  No.  3.  If  at  any  time 
there  shall  be  more  causes  upon  the  Special  Calendar 
than  can  be  promptly  tried  and  disposed  of  at  Trial  Term, 
Part  II,  the  justice  holding  said  part  may  send  said 
cause,  or  any  of  them,  to  Trial  Term,  Part  XIV,  where 
they  shall  be  placed  upon  the  Day  Calendar  and  tried 
and  disposed  of  in  like  manner  as  the  other  causes 
on  the  said  Day  Calendar.  (As  am'd  December  17, 
1909.) 

Rule  6.  Day  calendar 

The  clerk  shall  make  up  a  separate  day  calendar  for 
each  day  of  the  term  of  the  causes  from  calendars  Nos.  1, 
2  and  3  set  down  for  trial  on  such  day.  The  day  calendar 
of  causes  from  general  calendar  No.  1  shall  be  called  at 
Trial  Term,  Part  III,  at  10.15  o'clock.  The  day  calendar 
of  causes  from  general  calendar  No.  2  shall  be  called  at 
Trial  Term,  Part  VIII,  at  10.15  o'clock.  The  day  calen- 
dar of  causes  from  general  calendar  No.  3  shall  be  called 
at  Trial  Term,  Part  XIV,  at  10.15  o'clock.  The  causes 
on  each  of  the  day  calendars  shall  remain  thereon  from 
day  to  day  until  they  are  tried  or  otherwise  disposed  of. 
Causes  on  the  day  calendar  from  calendar  No.  1  shall  be 
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sent  for  trial  to  Parts  III  and  IV,  Causes  on  the  day 
calendar  from  calendar  No.  2  shall  be  sent  for  trial  to 
Parts  V,  VI,  VII,  VIII,  IX,  X  and  XI.  Causes  on  the 
day  calendar  from  calendar  No.  3  shall  be  sent  for  trial  to 
Parts  XII,  XIII,  XIV,  XV,  XVI,  XVII  and  XVIII. 
Such  causes  shall  be  tried  in  the  parts  in  which  they  are 
called,  or  to  which  they  shall  be  sent  for  trial,  in  the  order 
in  which  they  appear  on  the  day  calendars.  No  applica- 
tion to  postpone  the  trial  of  a  cause  shall  in  any  case  be 
entertained  after  such  cause  has  been  sent  to  a  part  for 
trial.  A  cause  which  has  once  been  sent  to  a  part  for  trial 
shall  not  be  again  placed  upon  the  day  calendar,  except 
by  order  of  the  justice  holding  the  part  from  which  it 
was  sent,  for  good  cause  shown  to  him  by  aflSdavit,  but 
such  cause  shall  remain  in  the  part  to  which  it  has  been 
sent  for  trial  until  finally  disposed  of.  When  the  causes 
upon  the  day  calendar  called  in  either  Part  III,  Part  VIII, 
or  Part  XIV  shall  have  been  disposed  of,  causes  upon  the 
day  calendar  of  either  of  the  other  parts  may  be  sent  to 
any  part  not  actually  engaged  in  the  trial  of  a  cause. 
When  a  cause  has  been  tried  and  the  jury  has  disagreed, 
or  for  any  reason  there  has  been  a  mistrial,  or  a  juror 
has  been  withdrawn,  the  cause  may  be  restored  to  the 
Friday  call  calendar,  or  to  the  day  calendar  in  the  part 
from  which  it  was  sent  for  trial,  or  may  be  set  down  for 
trial  upon  another  day  of  the  same  week  at  which  it  was 
tried  by  the  justice  holding  the  part  from  which  it  was 
sent  for  trial.  In  case  Part  II,  Trial  Term,  shall  not  have 
business  enough  to  occupy  it  during  court  hours,  causes 
from  either  Parts  III,  VIII,  or  XIV  shall  be  sent  to  it  for 
trial.    (As  amended  1908.) 

Rule  7.  General  and  preferred  calendars 

The  special  deputy  clerk  assigned  to  Part  II  of  the 
Trial  Term  shall  have  charge  of  the  general  and  preferred 
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calendars  herem  provided  for.  M  orders  relating  to 
the  calendar,  and  all  notes  of  issue  of  causes  to  be  placed 
upon  the  calendars  shall  be  filed  with  the  said  clerk  of 
Part  II  of  the  Trial  Term.  The  clerk  shall  each  week 
make  up  three  calendars  of  causes  from  the  general  calen- 
dars for  trial  at  Trial  Term,  which  calendars  shall  be  pub- 
lished at  least  two  days  before  the  same  are  called.  Tliese 
calendars  shall  be  called  by  the  justice  of  the  court  hold- 
ing Trial  Term,  Part  III,  as  provided  in  Rule  6,  on  Friday 
of  each  week,  at  2  o'clock  p.  m.,  unless  another  day  is 
specially  fixed  by  him  to  call  such  calendars.  Causes  on 
such  calendars  may  be  set  down  for  trial  on  any  day  in 
the  week  following.  In  case  it  should  appear  upon  the 
call  of  either  of  the  calendai^  on  Friday  that  the  number 
of  cases  set  down  for  trial  on  the  following  week  will  not 
be  sufficient  to  occupy  the  available  time  of  all  the  Trial 
Terms  of  the  court  to  which  the  cases  are  to  be  assigned, 
the  justice  holding  Supreme  CJoxirt,  Trial  Term,  Part  III, 
shall  order  a  calendar  of  cases  from  the  proper  general 
calendar  to  be  made  up  and  called  on  Wednesday  morning 
at  10  o'clock.  Upon  the  call  of  such  calendar  cases  may 
be  set  down  for  any  day  of  the  week  in  which  the  calendar 
is  so  called,  or  for  the  succeeding  week. 

When  a  case  has  appeared  and  been  called  for  the  second 
time  on  either  of  the  call  calendars,  on  a  subsequent  call 
it  must,  when  reached,  be  assigned  to  the  day  calendar  for 
trial  or  go  to  the  foot  of  the  proper  general  calendar,  un- 
less it  should  be  made  to  appear  by  affidavit  to  the  sat- 
isfaction of  the  court  that  the  cause  should  be  further 
adjourned,  in  which  case  it  shall  be  adjourned  to  such 
time  as  the  court  shall  fix,  and  when  the  case  is  again  called 
the  same  must  be  assigned  to  the  day  calendar  for  trial, 
or  go  to  the  foot  of  the  general  calendar. 

When  a  cause  has  been  thus  set  down  on  a  call  of  either 
of  the  calendars  on  any  Friday  or  Wednesday  for  trial, 
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and  appears  upon  the  day  calendar,  it  milst  be  tried  or 
go  to  the  foot  of  the  general  calendar,  unless  it  appears 
by  affidavit  to  the  satisfaction  of  the  justice  calling  the 
day  calendar  that,  in  consequence  of  the  happening  of 
an  event  since  the  cause  was  set  down  for  trial,  the  trial 
cannot,  with  justice  to  one  of  the  parties,  proceed.  The 
court  may  then  by  order  set  the  cause  down  for  trial  on 
another  day  in  the  same  or  following  week  of  the  term, 
or  place  the  cause  on  a  Friday  call  calendar.  In  a  cause 
upon  a  day  calendar  for  trial,  where  it  shall  appear  to  the 
court  by  affidavit,  that  counsel  who  is  to  try  the  same  is 
to  argue  a  cause  upon  a  day  calendar  of  the  Supreme  Court 
of  the  United  States,  or  upon  the  day  calendar  of  the 
Court  of  Appeals  of  the  state  of  New  York,  or  upon  the 
day  calendar  of  any  Appellate  Division  of  the  Supreme 
Court,  or  is  actually  engaged  in  the  trial  of  a  cause  in  a 
court  of  record  in  the  counties  of  New  York  or  Kings,  the 
cause  shall  be  passed  for  the  day,  or  until  such  argument 
or  trial  is  concluded,  unless  the  trial  in  which  the  counsel 
is  engaged  is  a  protracted  one.  In  no  other  event  shall 
a  cause  upon  the  day  calendar  be  passed  for  the  day. 
(Amended  May  23,  1904.) 

Where,  when  a  case  is  upon  the  day  calendar  of  the  New  York  Trial 
Term,  an  affidavit  is  submitted  to  the  court  stating  that  the  defendant's 
counsel,  who  is  to  try  the  case,  is  actually  engaged  in  the  trial  of  a  case 
in  the  United  States  Circuit  Court,  the  defendant's  right  to  have  the  case 
passed  under  such  circumstances  is  not  affected  by  the  fact  that  an  addi- 
tional reason  which  he  presents  for  having  the  case  passed,  viz.,  the  ab- 
sence of  a  witness,  is  untenable.  Spero  v.  Supreme  Council  (1904),  95  App. 
Div.  499,  88  N.  Y.  Supp.  989. 

Where  a  case  has  been  sent  to  one  part  of  the  Trial  Term  for  trial  and 
the  attorney  has  been  directed  to  proceed,  he  is  actually  ''engaged"  in  the 
trial  of  the  cause  within  the  meaning  of  this  rule  although  the  jury  has  not 
yet  been  impaneled.  Fiesel  v.  White  Sewing  Machine  Co.  (1909),  134  App. 
Div.  368,  119  N.  Y.  Supp.  67. 

Engagement  of  an  attorney  in  another  court  is  sufficient  ground  for  pass- 
ing a  cause  for  the  day.  Bock  v.  Bock  (1909),  132  App.  Div.  921,  117 
N.  Y.  Supp.  70. 
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Rule  8.  Passing  cases  on  day  calendar;  reservations  for  same 

counsel 

In  no  event  shall  a  cause  on  the  day  calendar  be  passed 
from  day  to  day,  on  account  of  the  engagement  of  counsel, 
for  more  than  three  days. 

Not  more  than  two  causes  shall  be  held  ready  on  the 
day  calendar  for  one  counsel  in  addition  to  the  cause  in 
which  he  is  engaged,  and  in  all  causes  the  counsel  who  is 
to  try  the  same  must  be  designated,  if  required  by  the 
court,  on  the  call  of  the  day  calendar. 


Rule  9.  Fines  inqK>sed  on  delinquent  jtm>rs 

An  order  directing  a  delinquent  juror  to  show  cause 
why  the  pajnnent  of  a  fine  should  not  be  enforced  must 
be  granted  by,  and  made  returnable  before,  the  justice  by 
whom  said  fine  was  imposed.  Such  order  must  be  made 
returnable  at  the  Trial  Term  to  which  said  justice  is  as- 
signed upon  such  day  of  the  term  and  at  such  time  of  the 
day  as  the  justice  shall  designate.  Such  proceedings  shall 
be  conducted  before,  and  heard  and  decided  by,  said  jus- 
tice at  said  time  and  place. 

Where  a  justice  by  whom  a  fine  was  imposed  has  ceased 
to  be  a  member  of  the  court  or  has  been  designated  as  a 
member  of  the  Appellate  Division  or  has  been  assigned  to 
hold  Special  Term,  or  is  absent  or  unable  for  any  reason 
to  hear  such  proceedings,  the  order  directing  the  dehn- 
quent  juror  to  show  cause  why  the  payment  of  the  fine 
rfiould  not  be  enforced  must  be  granted  by  and  made 
returnable  before  the  justice  assigned  to  hold  Trial  Term, 
Part  VIII,  upon  such  day  of  *the  term  and  at  such  time  of 
the  day  as  he  shall  designate.  Said  proceedings  shall  be 
taken  before  and  heard  and  decided  by  said  justice  at  said 
time  and  place. 
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Regulations  FOR  the  Hearing  op  Appeals  from  the 
City  Court  of  the  City  of  New  York  and  from  the 
Municipal  Court  in  the  Boroughs  op  Manhattan 
AND  THE  Bronx  ^ 

Rule  1.  Term,  when  held. 

2.  Calendar  of  appeals;  returns;  entry  of  judgment  or  order. 

3.  Dismissal  of  appeal  for  failure  to  file  and  serve  return. 

4.  Attachment;  motion  for. 

5.  Cases  and  points,  printing,  filing  and  service  thereof;  dismissal  of 

appeal  for  omission;  hearing  or  submission  of  appeals. 

6.  Failure  of  either  party  to  appear. 

7.  Application  to  appeal  to  Appellate  Division;  motions  for  reargu- 

ment. 

8.  Notice  of  motions;  motion  calendar;  filing  of  motion  papers;  de- 

cisions to  be  accompanied  by  orders. 

Rule  1.  Tenn,  when  held 

There  shall  be  a  term  of  the  Supreme  Comt  for  the 
hearing  of  appeals  from  the  City  Comt  and  the  Municipal 
Court  of  the  City  of  New  York  in  the  Boroughs  of  Man- 
hattan and  the  Bronx,  which  shall  commence  on  the  first 
Monday  of  October,  November,  December,  January, 
February,  March,  April,  May  and  June  in  each  year,  and 
shall  continue  from  day  to  day  during  each  of  said  months 
until  all  appeals  ready  for  hearing  are  heard  and  disposed 
of.  This  term  of  the  court  shall  hold  its  sessions  in  the 
Court  House  in  the  County  of  New  York,  and  shall  be 
held  by  three  justices  of  the  Supreme  Court  duly  assigned 
to  hold  said  term,  and  shall  be  known  as  the  Appellate 
Term.     (Amended  Nov.  16,  1905.) 

Rule  2.  Calendar  of  appeals;  returns;  entry  of  judgment  or 

order 
The  clerk  of  such  term  of  the  Supreme  Court  shall  make 
up  a  calendar  of  all  appeals  to  be  heard  each  term,  and 
publish  the  same  in  the  Law  Journal  at  least  eight  days 
before  the  commencement  of  the  term.  No  appeal  shall 
be  placed  on  such  calendar  unless  the  return  from  the 
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court  below  is  duly  fUed  with  the  clerk  of  such  term  at 
least  ten  days  before  the  commencement  of  the  term;  nor, 
in  the  case  of  appeals  from  the  City  Court,  unless  an  aflfi- 
davit  is  filed  with  such  clerk  at  least  ten  days  before  the 
commencement  of  the  term,  by  which  it  appears  that 
three  copies  of  such  return,  duly  printed  as  required  by 
the  CJeneral  Rules  of  Practice,  have  been  served  upon  the 
attorney  for  the  respondent.  Upon  such  return  being 
filed  as  aforesaid,  and  in  the  case  of  appeals  from  the  City 
Court  upon  an  affidavit  as  aforesaid  being  also  filed,  the 
clerk  shall  place  the  appeal  upon  the  calendar  in  the  order 
in  which  the  return  was  filed. 

Upon  an  appeal  from  the  City  Court  the  judgment  or 
order  of  the  court  shall  be  entered  in  the  office  of  the  clerk 
of  the  Supreme  Court;  a  certified  copy  of  such  judgment 
or  order  shall  be  annexed  to  the  return  from  the  City 
Court,  which  certified  copy  and  return  shall  be  trans- 
mitted to  the  City  Court,  as  required  by  section  1345  of 
the  Code  of  Civil  Procedure.  Upon  an  appeal  from  the 
Municipal  Court  the  judgment  or  order  of  the  Appellate 
Term  diall  be  entered  in  the  office  of  the  clerk  of  the  Su- 
preme Court,  and  a  certified  copy  thereof  annexed  to  the 
return  received  from  the  Municipal  Court,  which  return 
and  certified  copy  of  the  judgment  or  order  shall  be  re- 
turned to  the  district  of  the  Municipal  Court  from  which 
the  appeal  was  taken,  as  provided  by  section  327  of  chap- 
ter 580  of  the  Laws  of  1902,  which  shall  remain  on  file  in 
the  said  Municipal  Court.    (As  amended  July  1,  1908.) 

Rule  3.  Dismissal  of  appeal  for  failure  to  file  and  serve  return 

In  appeals  from  the  City  Coiuli,  in  case  the  appellant 
does  not  cause  the  return  to  be  filed  with  the  clerk  of  the 
Appellate  Term  and  print  and  serve  three  copies  thereof 
upon  the  attorney  for  the  respondent,  as  required  by  the 
General  Rules  of  Practice,  within  twenty  days  after  the 
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settlement  of  the  case  upon  appeal,  and  in  case  of  an  ap- 
peal from  an  order  of  the  City  Court  within  fifteen  days 
after  service  of  the  notice  of  appeal  upon  the  attorney  for 
the  respondent,  the  respondent  may  move,  upon  five  days' 
notice,  on  the  first  day  of  the  term  of  such  court,  to  dismiss 
the  appeal,  and  the  appeal  shall  be  dismissed  unless  the 
time  of  the  appellant  to  cause  such  return  to  be  filed  and 
copies  thereof  to  be  printed  and  served  be  extended  by  the 
Justices  assigned  to  hear  such  appeals,  or  one  of  them,  for 
good  cause  shown. 

In  appeals  from  the  Municipal  Court  of  the  City  of 
New  York,  if  the  appellant  does  not  procure  the  return  to 
be  made  to  the  Appellate  Court  within  the  time  prescribed 
by  section  317  of  chapter  580  of  the  Laws  of  1902,  the 
respondent  may  move  upon  five  days'  notice,  on  the  first 
day  of  the  term,  to  dismiss  the  appeal,  and  such  appeal 
shall  be  dismissed  imless  the  Justices  assigned  to  hear 
such  appeals,  or  one  of  them,  for  good  cause  shown,  shall 
extend  the 'time.    (As  amended  Dec.  31,  1909.) 

Rule  4.  Attachment;  motion  for 

If  the  Justice  of  the  Municipal  Court  whose  duty  it  is 
to  cause  a  return  to  be  filed  with  the  Appellate  Term  shall 
not  make  such  return  within  the  time  prescribed  by  sec- 
tion 317,  chapter  580  of  the  Laws  of  1902,  either  party 
may  move  the  Appellate  Term,  upon  notice  to  the  at- 
torney for  the  adverse  party  and  to  such  Justice  to  com- 
pel such  return  by  attachment.  (As  amended  Dec.  31, 
1909.) 

Rule  6.  Cases  and  points,  printing,  filing,  and  service  thereof; 
dismissal  of  appeal  for  omission;  hearing  or  submission 
of  appeals 

The  cases  and  points  and  all  other  papers  furnished  to 
the  Appellate  Term  on  an  appeal  from  the  City  Court 
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shall  be  printed  as  provided  for  in  Rule  43  of  the  General 
Rules  of  Practice.  The  points  on  an  appeal  from  the 
Municipal  Court  shall  be  printed  as  therein  provided  or 
typewritten.  In  every  case  on  appeal  from  the  City 
Court  or  the  Municipal  Court  the  appellant  must,  on  or 
before  the  Monday  preceding  the  first  day  of  the  term  at 
which  the  appeal  is  noticed  for  argument,  file  with  the 
clerk  of  the  Appellate  Term  the  requisite  number  of 
copies  of  his  points  to  be  used  upon  the  hearing,  indicat- 
ing thereon  the  number  of  the  appeal  on  the  calendar 
published  in  the  Law  Journal,  and  shall  also,  on  or  before 
the  Monday  preceding  the  first  day  of  said  term,  serve  a 
copy  of  said  points  upon  the  attorney  for  the  respondent. 
Upon  failure  so  to  do  the  appeal  may,  when  called  for 
argument  in  its  regular  order  on  the  calendar,  be  dis- 
missed or  the  hearing  thereof  adjourned  to  the  next  term, 
as  the  court  may  determine.  Not  later  than  twelve  o'clock 
noon  on  the  Saturday  preceding  the  first  day  of  the  term 
the  respondent  must  serve  a  copy  of  his  points  upon  the 
attorney  for  the  appellant  or  upon  the  appellant's  coun- 
sel, and  file  with  the  clerk  the  requisite  number  of  copies 
thereof  to  be  used  upon  the  argument,  said  copies  also  to 
contain  the  number  of  the  case  upon  the  calendar  as  pub- 
lished in  the  Law  Journal.  No  further  time  for  filing 
points  will  be  granted  and  no  other  points  will  be  received 
or  considered  imless  the  court  shall  by  its  own  motion  di- 
rect further  points  to  be  submitted. 

No  appeal  will  be  heard  or  received  on  submission  unless 
it  has  been  noticed  for  argument  and  proof  of  service 
thereof  filed  with  the  clerk  of  the  Appellate  Term  on  or 
before  the  Monday  preceding  the  first  day  of  the  term. 
All  appeals  must  be  heard  or  submitted  \7hen  regularly 
called  for  argument,  unless  the  court,  for  cause  shown  shall 
adjourn  the  hearing  until  a  subsequent  term;  and  no  ap- 
peals shall  be  submitted  without  argument  unless  the 
22 
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points  have  been  filed  and  served  as  hereinbefore  provided. 
In  the  argument  of  an  appeal  from  an  order  or  from  a 
judgment  of  the  Municipal  Court  not  more  than  fifteen 
minutes  shall  be  occupied  by  counsel  on  either  side  and 
in  the  argument  of  an  appeal  from  a  judgment  of  the  City 
Court  not  more  than  thirty  minutes  shall  be  occupied  by 
counsel  on  either  side,  except  by  express  permission  of  the 
court.    (As  amended  July  1,  1908.) 

Rule  6.  Failure  of  either  party  to  appear 

If  the  appellant  does  not  appear  upon  the  call  of  the 
calendar,  the  judgment  or  order  appealed  from  shall  be 
aflmned.  If  the  appellant  appears  and  the  respondent 
fails  to  appear,  the  appellant  may  either  argue  or  submit 
his  case,  but  judgment  of  reversal  by  default  will  not  be 
allowed. 

Rule  7.  Application  to  appeal  to  Appellate  Division;  motions 
for  reargument 

Motions  for  reargument  and  applications  for  leave  to 
appeal  from  a  determination  of  the  Appellate  Term  to  the 
Appellate  Division  under  section  1344  of  the  Code  of  Civil 
Procedure  must  be  made  upon  written  notice  to  the  ad- 
verse party  on  the  first  day  of  the  term  next  succeeding 
the  term  at  which  the  case  was  decided.  Such  motions 
and  applications  must  be  based  upon  an  affidavit  or  a 
statement  setting  forth  concisely  the  points  claimed  to 
have  been  overlooked  or  misapprehended  by  the  court, 
with  proper  reference  to  the  authorities  relied  upon,  and 
the  reason  why  such  reargument  should  be  granted  or 
appeal  allowed,  together  with  a  copy  of  the  opinion,  if 
any.  The  briefs  may  be  either  printed  or  tjrpewritten. 
All  motions  and  apphcations  must  be  submitted  without 
oral  argument. 
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An  appeal  to  the  Appellate  Division  from  an  order 
granting  a  new  trial  will  not  be  allowed  unless  the  appel- 
lant files  with  his  notice  of  application  for  leave  to  appeal 
a  stipulation  that  if  the  order  appealed  from  be  afl5rmed, 
or  the  appeal  therefrom  be  dismissed,  judgment  absolute 
may  be  rendered  against  him. 

A  party  desiring  an  order  staying  proceedings  pending 
a  motion  for  reargument  or  an  application  for  leavie  to 
appeal  must  serve  the  notice  provided  for  in  this  rule. 
Upon  an  affidavit  showing  the  service  of  such  notice,  a 
copy  of  the  moving  papers  and  a  statement  in  such  affi- 
davit setting  forth  the  reasons  why  a  stay  should  be 
granted,  an  apphcation  for  a  stay  will  be  entertained. 
Application  for  such  an  order  must  be  made  to  the  Jus- 
tices of  the  Appellate  Term  who  heard  the  appeal,  or  one 
of  them,  by  presenting  the  same  to  the  clerk  of  the  Ap- 
pellate Term,  by  whom  it  will  be  brought  to  the  attention 
of  the  court.    (As  amended  Dec.  31,  1909.) 

Rule  8.  Notice  of  motions;  motion  calendar;  filing  of  motion 
papers;  decisions  to  be  accompanied  by  orders 

Five  days'  notice  of  motion  shall  be  given  of  all  motions 
made  in  the  Appellate  Term,  except  motions  for  restitu- 
tion, under  section  323  of  the  Municipal  Court  Act.  In 
all  motions  noticed  for  the  first  day  of  the  term  a  notice 
of  such  motion,  whether  founded  upon  an  order  to  show 
cause  or  a  regular  notice  of  motion,  with  proof  of  service 
thereof,  together  with  a  note  of  issue,  must  be  filed  with 
the  clerk  of  the  Appellate  Term  on  the  Friday  preceding 
the  commencement  of  the  term.  The  Motion  Calendar 
will  be  pubhshed  on  the  Saturday  preceding  the  com- 
mencement of  the  term,  but  no  motion  will  be  placed 
thereon  except  upon  compliance  with  this  rule.  The 
Motion  Calendar  will  not  be  called  and  no  oral  argument 
will  be  allowed.    The  briefs  of  counsel  and  the  answering 
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affidavits,  if  any,  must  be  filed  with  the  clerk  at  or  before 
12  o'clock  noon  of  the  first  day  of  the  term. 

All  motions,  other  than  those  made  under  rules  three 
and  seven,  whether  upon  an  order  to  show  cause  or  by 
regular  notice  of  motion,  may  be  made  returnable  upon 
any  day  of  the  term. 

Except  when  the  Appellate  Term  shall  otherwise  direct, 
all  decisions,  either  in  cases  upon  appeal  or  on  motion, 
will,  when  announced,  be  accompanied  by  an  order  duly 
signed.  A  motion  for  resettlement  of  such  order  must  be 
made  upon  two  days*  notice.    (As  amended  Dec.  31, 1909.) 

The  calendars  will  be  called  as  follows: 

The  Calendar  of  Appeals  from  Orders  and  Judgments  of  the  City  Court 
in  the  forenoon  of  the  first  day  of  the  term  at  10:30  a.  m.  The  Calendar 
of  Appeals  from  Orders  and  Judgments  of  the  Municipal  Court  on  the 
second  day  of  the  term  at  10:30  a.  m. 

If  a  motion  affects  any  appeal  on  the  calendar,  counsel  are  requested  to 
call  the  attention  of  the  clerk  to  the  fact. 

Rules  to  Regulate  the  Attendance  and  Prescribe 
THE  Duties  of  the  Clerks,  Assistant  Clerks, 
Criers,  Interpreters,  Stenographers,  Librarians 
AND  Attendants  op  the  Supreme  Court 

Rule  1.  Special  deputy  and  assistant  clerks. 

2.  Stenographers. 

3.  Librarian  and  assistant. 

4.  Interpreters. 

5.  Crier  and  assistant. 

6.  Attendants. 

7.  Retiun  to  conmiissioner  of  jurors. 

Rule  1.  Special  deputy  and  assistant  clerks 

The  special  deputy  to  the  clerk  of  the  city  and  county 
of  New  York  assigned  to  each  Special  and  Trial  Term 
of  the  Supreme  Court  shall  attend  on  each  day  that  the 
court  is  in  session  and  remain  in  attendance  while  the 
court  is  in  session.    The  special  deputy  clerk  assigned  to 
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Part  II  of  the  Trial  Terms  shall  have  charge  of  the  general 
and  special  calendars  of  the  Trial  Terms.  The  assistants 
to  such  special  deputy  clerk  shall,  in  turn,  as  required  by 
him,  attend  in  Part  II  of  the  court.  All  orders  relating 
to  the  calendar  and  all  notes  of  issue  of  cases  to  be  placed 
upon  the  calendar,  shall  be  filed  with  the  clerk  of  Part  II  of 
the  Trial  Term.  He  shall  attend  each  Friday  or  Wednes- 
day call  of  the  calendar,  shall  make  up  the  general  and 
special  calendars  of  such  Trial  Terms,  and  shall  make  up 
a  day  calendar  for  each  day  of  the  term  when  the  court  is 
in  session.  The  clerks  assigned  to  the  other  Trial  Terms 
of  the  Supreme  Court  shall  render  him  assistance  when 
he  requires  it,  when  they  are  not  actually  engaged  in 
their  branch  of  the  court. 

The  special  deputy  to  the  county  clerk  assigned  to 
Part  III  of  the  Special  Term  of  the  Supreme  Court  shall 
have  charge  of  the  general  and  special  calendars  of  the 
Special  Term,  and  all  notes  of  issue  of  cases  to  be  placed 
upon  the  Special  Term  calendar  and  orders  relating  to 
the  calendar  shall  be  filed  with  him. 

There  shall  be  two  assistant  clerks  to  Part  III  of  the 
Special  Term,  who  shall  in  turn,  as  directed  by  such  special 
deputy  clerk,  attend  the  sitting  of  that  part,  and  who  shall 
assist  the  clerk  thereof  in  preparing  the  calendar.  Special 
deputy  clerks  assigned  to  the  other  Special  Terms  shall 
render  the  special  deputy  clerk  of  Part  III  such  assistance 
as  he  shall  require  when  the  courts  to  which  they  are  re- 
spectively assigned  are  not  in  session. 

The  special  deputy  clerk  assigned  to  each  Trial  and 
Special  Term  of  the  court  shall,  subject  to  the  supervi- 
sion of  the  justice  assigned  thereto,  be  responsible  for 
the  proper  condition  of  the  court  room,  for  the  supply  of 
stationery  and  for  attendance  of  the  oflScers  or  attendants 
assigned  to  such  Special  and  Trial  Terms,  and  for  the 
performance  by  such  oflScers  or  attendants  of  their  respec- 
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tive  duties.  He  shall  keep  a  book  in  which  shall  be  entered 
the  time  at  which  the  officers  or  attendants  assigned  to 
that  part  of  the  court  shall  appear  and  remain  in  court, 
and  shall  transmit  at  the  end  of  each  month,  to  the  Appel- 
late Division  of  the  Supreme  Court,  a  copy  of  such  record. 
The  special  deputy  clerk  assigned  to  the  Special  Term 
for  the  hearing  of  motions  shall  make  up  a  day  calendar 
of  motions  to  be  heard  each  day  (not  later  than  three 
o'clock  for  the  succeeding  day)  and  shall  cause  the  same 
to  be  published  in  The  Law  Journal.  He  shall  attend 
at  the  call  of  the  calendar  and  render  such  assistance  as 
the  justices  assigned  to  that  term  of  the  court  shall  require. 
The  two  assistant  clerks  assigned  to  that  part  of  the  court 
shall  attend  each  day  from  ten  o'clock  in  the  morning 
until  four  o'clock  in  the  afternoon,  or  as  much  later  as 
may  be  necessary,  and  shall  perform  such  duties  as  the 
deputy  clerk  assigned  to  that  part  of  the  court  shall  re- 
quire. The  deputy  clerk  assigned  to  the  Special  Term 
for  the  transaction  of  ex  parte  business  shall  attend  from 
ten  o'clock  in  the  morning  until  four  o'clock  in  the  after- 
noon or  as  much  later  as  the  justice  assigned  to  that 
branch  of  the  court  shall  require,  and  shall  render  to  the 
justice  such  assistance  as  he  shall  require.  The  two 
assistant  clerks  assigned  to  that  part  of  the  court  shall 
keep  the  records  of  the  court  and  shall  perform  such  addi- 
tional duties  as  are  required  by  the  clerk.  There  shall  be 
three  additional  assistants  to  such  clerk  (to  be  assigned 
to  this  part  of  the  Special  Term)  who  shall  have  charge 
of  the  records  of  naturalization  heretofore  kept  in  the 
offices  of  the  clerk  of  the  city  and  county  of  New  York, 
the  clerk  of  the  Superior  Court  of  the  city  of  New  York, 
and  the  clerk  of  the  Court  of  Common  Pleas  for  the  city 
and  county  of  New  York,  who  shall  attend  to  applicants 
for  naturaUzation  and  keep  the  books  and  records  relat- 
ing thereto,  and  who  shall  perform  such  additional  duties 
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as  said  special  deputy  clerk  shall  require.  There  shall 
be  two  other  additional  assistants  to  such  special  deputy 
clerk  (to  be  assigned  to  this  branch  of  the  court),  who 
shall  have  charge  of  the  records  relating  to  assignments 
for  the  benefit  of  creditors  and  who  shall  perform  all  the 
clerical  duties  relating  thereto.  They  shall  also  perform 
generally  such  duties  as  may  be  required  of  them  by  the 
justices  assigned  to  this  branch  of  the  court  or  by  the 
clerk  thereof.  The  assistants  to  this  branch  of  the  Special 
Term  shall  attend  the  office  provided  for  them  in  the 
coimty  courthouse,  in  the  city  of  New  York,  at  ten  o'clock 
in  the  morning  and  shall  remain  until  four  o'clock  in  the 
afternoon,  and  so  much  later  as  shall  be  necessary.  The 
clerk  assigned  to  the  term  for  the  hearing  of  appeals  from 
the  City  Court  and  District  Courts  in  the  city  of  New 
York  shall  attend  the  sitting  of  the  Appellate  Term  while 
in  session,  shall  keep  the  records  of  such  court  and  per- 
form such  duties  in  addition  as  shall  be  required  of  him 
by  the  justiclBS  assigned  to  hold  such  term.  When  the 
court  is  not  in  session  he  shall  attend  each  day  from  ten 
in  the  morning  imtil  four  o'clock  in  the  afternoon,  and 
when  not  occupied  with  the  business  of  such  Appellate 
Branch  he  shall  assist  the  special  deputy  clerks  of  Part  II 
of  the  Trial  Term,  and  of  Part  III  of  the  Special  Term, 
and  perform  such  other  duties  as  may  be  required  of  him 
by  any  justice  of  the  Supreme  Court. 

Rule  2.  Stenographers 

There  shall  be  a  stenographer  attached  to  each  Special 
and  Trial  Term  of  the  Supreme  Court,  whose  duty  it 
shall  be  to  attend  at  the  session  of  the  court  to  which  he 
is  assigned.  In  case  his  services  are  not  needed  in  the 
court  to  which  he  is  assigned,  it  shall  be  his  duty  to  attend 
any  other  term  of  the  court  at  which  his  services  shall  be 
required,  either  by  the  justice  presiding  at  such  other 
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term  or  by  the  special  deputy  clerk  attached  thereto. 
The  stenographers  assigned  to  the  Special  or  Trial  Terms 
of  the  Supreme  Court  must  attend  in  the  courthouse  each 
day  at  ten  o'clock  in  the  morning,  and  remain  as  long  as 
he  is  required  to  remain  by  the  justice  presiding  at  the 
part  to  which  he  is  assigned.  They  shall  also  render  such 
assistance  to  any  justice  of  the  court  as  he  shall  require. 
In  case  of  the  absence  of  any  stenographer  from  the  part 
to  which  he  is  assigned,  owing  to  illness,  or  when  owing 
to  an  accumulation  of  work,  any  such  stenographer  shall 
be  permitted  by  the  justice  presiding  in  such  part  to 
absent  himself  for  a  definite  period  from  the  daily  sittings 
of  the  court,  for  the  purpose  of  enabling  him  to  write  out 
the  testimony  taken  by  him,  such  stenographer  may,  sub- 
ject to  the  approval  of  such  justice,  select  another  stenog- 
rapher to  take  his  place  during  such  temporary  absence. 

Such  temporary  stenographer  shall,  before  acting,  take 
the  oath  of  office.  He  shall  be  paid  by  the  official  stenog- 
rapher whose  place  he  takes,  and  his  services  shall  not 
be  a  charge  upon  the  city  or  county  of  New  York. 

Rule  3.  Librarian  and  assistant 

It  shall  be  the  duty  of  the  librarian  to  take  charge  of 
the  library  of  the  Appellate  Division  of  the  Supreme 
Court;  to  attend  in  the  room  of  such  library  each  day 
during  the  sessions  of  the  court,  when  the  court  is  in  ses- 
sion; and  when  not  in  session,  from  ten  o'clock  in  the 
morning  until  four  o'clock  in  the  afternoon,  or  as  much 
longer  as  he  shall  be  required  by  either  of  the  justices  of 
the  Appellate  Division,  and  to  perform  generally  such 
duties  in  relation  to  such  library  as  either  of  the  said 
justices  shall  require.  He  shall  be  responsible  for  all  the 
books  in  the  library,  and  shall  see  to  it  that  all  books  re- 
moved from  the  library  to  the  court  room,  or  elsewhere. 
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are  returned  to  the  library,  and  shall  be  responsible  gener- 
ally for  the  safe-keeping  and  proper  condition  of  the  books 
and  furniture  in  the  library  room.  The  assistant  to  the 
librarian  shall  have  charge  of  the  library  for  the  use  of 
the  justices  of  the  Supreme  Court.  He  shall  attend  at 
the  county  courthouse  from  ten  o'clock  in  the  morning 
until  four  o'clock  in  the  afternoon,  and  as  much  longer 
as  any  justice  of  the  Supreme  Court  shall  require,  and 
he  shall  be  responsible  for  the  safety  and  condition  of 
the  books  in  the  library  and  of  the  furniture  in  the  li- 
brary room,  and  for  the  return  of  all  books  taken  to  the 
court  rooms  or  elsewhere.  No  books  appertaining  to 
that  library  shall,  under  any  circumstances,  be  removed 
from  the  county  courthouse,  and  the  assistant  librarian 
shall  enforce  all  orders  in  regard  to  the  safe-keeping  and 
preservation  of  such  books  as  shall  be  made  from  time  to 
time  by  a  justice  of  the  Supreme  Court. 

Rule  4.  Interpreters 

The  Justices  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  First  Department  will  detail  one  of  the 
interpreters  to  act  as  cMef  interpreter  whose  duty  it  will 
be  to  attend  at  the  courthouse  on  each  day,  except  on 
Simdays  and  legal  holidays,  from  ten  o'clock  in  the  morn- 
ing until  four  o'clock  in  the  afternoon  and  until  each 
Trial  and  Special  Term  of  the  court  shall  have  adjourned. 
He  shall  keep  a  record,  in  a  book  to  be  provided  for  that 
purpose,  of  the  time  on  each  day  at  which  each  interpreter 
of  the  court  shall  report  for  duty  and  the  time  at  which 
each  interpreter  leaves  the  courthouse.  He  shall  assign 
each  interpreter  to  duty  in  the  particular  branch  of  the 
court  at  which  his  services  are  required,  and  shall  make  a 
monthly  report  to  the  Presiding  Justice  of  the  Supreme 
Court  in  the  First  Department  as  to  the  attendance  of 
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interpreters,  specifying  the  days  and  portions  of  days 
that  each  interpreter  shall  have  been  absent  and  the 
manner  in  which  each  of  the  interpreters  has  performed 
his  duties,  and  with  such  other  recommendations  as  he 
shall  consider  proper.  He  shall  at  all  times  obey  the  di- 
rections of  any  of  the  Justices  of  the  Supreme  Court  as 
to  the  performance  of  his  duties  and  furnish  interpreters 
for  the  several  parts  of  the  court  when  called  upon  to  do 
so.  The  other  interpreters  shall  attend  on  each  day,  ex- 
cept on  Sundajrs  and  legal  hohdays,  from  ten  o'clock  in 
the  morning  imtil  four  o'clock  in  the  afternoon,  and  as 
much  later  as  any  branch  of  the  court  is  in  session.  They 
shall  be  under  the  general  direction  of  the  chief  interpreter 
and  shall  attend  at  each  branch  of  the  court  as  required 
either  by  him  or  by  a  Justice  of  the  Supreme  Court,  Each 
interpreter  shall  also  render  any  service  required  by  any 
Justice  of  the  Supreme  Court,  whether  in  court  or  out  of 
court.  They  shall  report  to  the  chief  interpreter  their 
arrival  at  and  departure  from  the  courthouse  and  gener- 
ally shall  obey  his  instructions  in  regard  to  the  perform- 
ance of  their  duties.  When  not  actually  engaged  at  a  term 
of  the  court  the  interpreters  will  be  in  attendance  at  a 
room  to  be  provided  for  that  purpose,  so  as  to  be  always 
available  when  their  services  are  required.  (Amended 
Dec.  16,  1908.) 

Rule  6.  Crier  and  assistant 

The  crier  of  the  Appellate  Division  of  the  Supreme 
Court  shall  assign  the  attendants  to  the  Appellate  Divi- 
sion and  to  the  various  Special  and  Trial  Terms  of  the 
Supreme  Court.  He  shall  have  general  charge  of  all  the 
attendants  and  it  shall  be  his  duty  to  see  that  they  prop- 
erly perform  their  duties.  He  shall  report  to  the  Appellate 
Division  of  the  Supreme  Court  any  one  of  such  attendants 
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who  fails  to  attend  and  perform  the  duties  required  of 
him,  or  who  in  any  way  misconducts  himself.  He  shall 
attend  at  each  session  of  the  Appellate  Division  of  the 
Supreme  Court  and  shall  open  and  adjourn  said  court 
except  when  his  attendance  is  dispensed  with  by  the 
presiding  justice.  He  shall  make  a  report  each  month 
to  the  Appellate  Division  of  any  violation  of  any  of  the 
rules  of  the  court  of  which  he  is  cognizant,  and  shall  per- 
form such  other  duties  as  the  presiding  justice  or  the 
Appellate  Division  shall  require. 

The  assistant  to  the  said  crier  shall  attend  at  the  county 
courthouse  in  the  city  of  New  York,  on  each  day  from  ten 
o'clock  in  the  morning  until  four  o'clock  in  the  afternoon, 
and  as  much  longer  as  his  attendance  shall  be  required 
by  any  of  the  justices  of  the  court,  or  while  any  branch 
of  the  court  is  in  session.  In  the  absence  of  the  crier  he 
shall  perform  all  the  duties  of  the  crier,  and  shall  perform 
such  other  duties  as  any  justice  of  the  Supreme  Court, 
or  the  crier,  shall  require.  The  assistant  crier  shall  wear 
while  in  court,  or  in  the  discharge  of  his  duties,  a  uniform 
such  as  is  now  established  for  the  crier  of  the  Supreme 
Court. 


Rule  6.  Attendants 

The  attendants  shall  each  day  attend  the  various 
branches  or  terms  of  the  court  to  which  they  are  assigned 
by  the  crier  from  ten  o'clock  in  the  morning  until  four 
o'clock  in  the  afternoon,  or  so  much  longer  as  the  court  is 
in  session  or  as  a  justice  of  the  Supreme  Court  requires 
them  to  attend.  They  shall  report  to  the  clerk  of  the 
parts  to  which  they  are  assigned  the  hour  of  their  ar- 
rival and  before  they  leave.  They  shall  wear  the  uniform 
now  prescribed  for  the  attendants  of  the  Supreme  Court. 
In  addition  to  their  ordinary  duties  in  court  they  shall 
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perfonn  such  other  duties  as  may  be  required  of  them 
by  a  justice  of  the  Supreme  Court,  by  the  special  deputy 
clerk  of  the  part  to  which  they  are  assigned,  or  by  the 
crier  or  assistant  to  the  crier. 

Rule  7.  Return  to  commissioner  of  jurors 

The  special  deputy  clerk  assigned  to  each  of  the  Trial 
Terms  of  the  court  shall,  within  five  days  after  the  dis- 
charge from  service  of  each  of  the  panels  of  the  trial 
jurors,  make  a  full  and  complete  return  to  the  commis- 
sioners of  jurors  and  to  the  special  deputy  clerk  of  Part  IV 
of  the  Trial  Term,  showing:  , 

1.  The  name  and  residence  of  each  juror  who  attended 
and  served;  the  number  of  days  the  juror  attended  for 
the  purpose  of  serving,  and  the  number  of  days  he  ac- 
tually served, 

2.  The  name  and  residence  of  each  juror  who  was  ex- 
cused or  discharged,  with  the  reason  therefor. 

3.  The  name  and  residence  of  each  juror  notified  who 
did  not  attend  or  serve. 

4.  The  name  and  residence  of  each  person  fined,  and 
the  date  and  amount  of  his  fine,  and  the  part  of  the  court 
at  which  the  fine  was  imposed,  and  the  name  of  the  jus* 
tice  who  held  the  same  (unless  the  fine  has  been  remitted). 

The  special  deputy  clerk  of  Part  IV  shall  keep  a  record 
showing  all  the  above  facts  in  reference  to  all  the  jurors 
notified  to  attend  at  any  of  the  Trial  Terms  of  said  court, 
and  shall,  within  ten  days  after  the  discharge  from  serv- 
ice of  each  of  the  panels  of  trial  jurors,  inake  a  return  to 
the  counsel  to  the  corporation  of  all  fines  imposed,  which 
return  shall  give  the  name  of  each  person  fined,  his  ad- 
dress, the  amount  of  the  fine,  the  date  when  imposed, 
the  part  of  the  court  at  which  the  fine  was  imposed  and 
the  name  of  the  justice  who  held  the  same. 
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Rules  to  Promote  the  Efficient  Administration 
OF  Justice  in  Relation  to  the  Hearing  and  De- 
termination OF  Questions  Arising  under  the 
Election  Law 

Rulel 

AU  applications  to  the  Supreme  Court  or  a  justice 
thereof  to  review  the  determination  and  acts  of  the  elec- 
tion officers  under  section  56  of  the  Election  Law  (chap. 
909  of  the  Laws  of  1896,  as  amended);  all  applications 
for  a  writ  of  mandamus  under  section  114  of  the  said 
Election  Law,  and  all  other  applications  to  the  Supreme 
Court  or  a  justice  thereof  under  any  of  the  other  pro- 
visions of  the  said  Election  Law,  shall  be  made  to  Special 
Term,  Part  I  of  the  Supreme  Court  of  the  First  Judicial 
District.  The  justice  assigned  to  such  term  may  hear 
and  determine  any  such  proceeding  or  may  assign  any 
of  such  proceedings  to  the  other  parts  of  the  Special 
Term  for  hearing  and  decision,  and  such  application 
shall  have  precedence  over  all  other  business  at  any  part 
of  the  Special  Term.  The  final  order  determining  such 
special  proceeding  should  in  each  case  state  the  facts 
found  by  the  Special  Term  upon  which  the  determina- 
tion is  made  and  the  determination  of  the  court  upon  the 
facts  thus  stated. 

Rule  2 

Appeal  from  any  final  order  entered  in  a  proceeding 
specified  in  Rule  1  shall  be  brought  on  for  hearing  at  such 
time  on  such  day  as  the  Appellate  Division  shall  desig- 
nate by  an  order  which  will  be  granted  on  the  application 
of  any  party  to  such  a  special  proceeding. 
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APPELLATE  DIVISION  RULES 

FIRST  DEPARTMENT 

(Amended  to  Oct.  1,  1910) 

Rule  1.  When  court  is  open. 

2.  Motion  days;  calendar;  ex  parte  business. 

3.  Appeals  from  orders;  time  allowed;  submission. 

4.  Appeals  from  orders;  return;  dismissal;  postponement  of  arg:u- 

ment  of  non-enumerated  case  by  consent. 

5.  Calendar  of  enumerated  cases;  note  of  issue;  return;  dismissal; 

preferred  causes. 

6.  Day  calendar;  points,  service  of,  on  opposing  party. 

7.  Submission  on  points. 

8.  Motions  for  reargument. 

9.  When  supplemental  brief  may  be  submitted. 

Counsel  having  cases  on  same  day  calendar  in  first  and  second 
departments. 
10.  Allowance  of  appeals  from  City  and  Municipal  Courts. 

Rule  1.  When  court  is  open 

The  court  will  open  at  two  o'clock  and  continue  until 
six  o'clock  in  the  afternoon,  unless  sooner  adjourned; 
except  that  on  motion  days  the  court  will  open  at  half- 
past  ten  o'clock  in  the  forenoon.  (As  amended  Dec.  17, 
1909.) 

Rule  2.  Motion  days;  calendar;  ex  parte  business 

The  first  and  third  Fridajrs  succeeding  the  first  and 
third  Mondays  of  each  month,  or  such  other  days  as 
shall  be  designated  for  hearing  appeals  from  orders  by 
the  Appellate  Division,  shall  be  motion  days.  The  clerk 
will  make  up  a  calendar  for  each  motion  day  of  all  mo- 
tions noticed  to  be  heard  on  that  day.  A  note  of  issue 
stating  the  ^nature  of  the  motion  and  the  day  for  which 
350 
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it  has  been  noticed  must  be  filed  with  the  clerk  before 
12  o'clock  noon  on  the  day  preceding  the  day  for  which 
the  motion  is  noticed.  The  Motion  Calendar  will  be 
called  by  the  clerk  at  10  o'clock  on  each  motion  day, 
when  all  motions  to  be  submitted  without  oral  argument 
must  be  submitted.  Where  a  motion  is  to  be  orally  ar- 
gued the  same  will  be  marked  ready  on  the  call  by  the 
clerk,  and  will  be  heard  by  the  court  at  10:30.  (As 
amended  Dec.  17,  1909.) 


Rule  3.  Appeals  from  orders;  time  allowed;  submission 

Appeals  from  orders  will  be  heard  only  upon  motion 
days,  the  calendar  of  which  will  be  taken  up  immediately 
after  the  disposition  of  the  motion  calendar.  On  the  ar- 
gument of  such  appeals,  not  more  than  fifteen  minutes 
will  be  allowed  to  each  side,  except  when  the  court  other- 
wise orders.  Appeals  from  orders  which  have  been  placed 
upon  the  calendar  may  be  submitted  by  theparties,  with 
the  approbation  of  the  court,  at  any  time  during  the  term, 
upon  delivering  to  and  leaving  with  the  clerk  the  requisite 
number  of  printed  copies  of  the  points. 

Rule  4.  Appeals  from  orders ;  return ;  dismissal ;  postponement 
of  argument  of  non-enumerated  case  by  consent 

Appeals  from  orders  may  be  noticed  for  argument  on 
any  motion  day.  The  appellant  or  moving  party  must 
file  with  the  clerk  of  the  Appellate  Division  at  least  eight 
days  before  the  day  upon  which  such  appeal  shall  have 
been  noticed,  a  note  of  issue,  which  shall  state  the  day 
upon  which  the  notice  of  appeal  shall  have  been  served, 
and  sixteen  copies  of  the  papers  upon  which  the  appeal 
is  to  be  heard,  printed  as  required  by  Rule  41  of  the  Gen- 
eral Rules  of  Practice,  with  an  affidavit  showing  the 
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service  of  three  printed  copies  thereof  upon  the  attorney 
for  the  respondent,  together  with  a  notice  of  argument 
of  the  appeal  with  admission  or  proof  of  service;  and  the 
clerk  shall  thereupon  place  the  appeal  upon  the  calendar 
for  the  day  upon  which  such  appeal  shall  have  been  no- 
ticed. If  an  appeal  shall  have  been  noticed  for  argument 
by  the  respondent,  and  the  appellant  or  other  party 
whose  duty  it  is  to  file  sixteen  copies  of  the  papers  upon 
which  the  appeal  is  to  be  heard,  printed  as  required  by 
the  General  Rules  of  Practice,  shall  fail  to  file  the  same 
at  least  eight  days  before  the  day  for  which  such  appeal  is 
noticed,  the  opposite  party  may  move  upon  affidavit  and 
upon  four  days'  notice  of  motion  that  the  appeal  be  dis- 
missed or  that  judgment  be  rendered  in  his  favor. 

At  any  time  before  three  o'clock  of  the  day  preceding 
the  day  upon  which  a  non-enumerated  case  shall  have 
been  noticed  for  argument,  or  to  which  the  hearing 
thereof  shall  have  been  adjourned,  the  respective  coun- 
sel may  file  a  written  consent  with  the  clerk  that  the  case 
may  be  set  down  for  a  subsequent  motion  day;  and  cases 
set  down  will  be  added  to  the  calendar  of  that  day  at  the 
foot  of  the  cases  remaining  thereon  undisposed  of  with- 
out further  notice. 

Rule  6.  Calendar  of  enumerated  cases;  note  of  issue;  return; 
dismissal;  preferred  causes 

The  clerk  will  make  up  a  calendar  of  enumerated 
causes  for  each  term  of  the  court,  which  shall  consist  of 
the  enumerated  causes  upon  the  calendar  of  the  pre- 
ceding term  undisposed  of,  to  which  shall  be  added  new 
cases  which  shall  have  been  noticed  as  hereinafter  pro- 
vided. 

The  appellant,  the  plaintiff  in  a  controversy  submitted 
to  the  court  under  section  1279  of  the  Code  of  Civil  Pro- 
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cedure,  the  relator  in  a  writ  of  certiorari,  or  the  moving 
party  in  a  case  to  be  heard  as  an  enumerated  case,  shall 
file  with  the  clerk  of  the  Appellate  Division,  within  the 
time  prescribed  by  Rule  41  of  the  General  Rules  of  Prac- 
tice, a  printed  copy  of  the  papers  upon  which  the  appeal 
or  case  is  to  be  heard,  duly  certified  as  required  by  the 
rule,  and  sixteen  copies  of  the  printed  papers  upon  which 
the  case  is  to  be  heard,  printed  as  required  by  the  Gen- 
eral Rules  of  Practice,  with  an  admission  of  service  or 
an  affidavit  showing  the  service  of  three  printed  copies 
thereof  upon  the  attorney  for  the  respondent  or  oppos- 
ing party.  After  the  printed  copies  of  the  papers  shall 
have  been  duly  filed  as  hereinbefore  required,  and  after 
the  printed  copies  of  the  points  shall  have  been  filed  by 
the  appellant  or  moving  party,  as  required  by  Rule  VI, 
either  party  may  notice  the  case  for  argument  for  any 
day  in  the  term,  and  upon  filing  of  such  notice  of  argu- 
ment, with  admission  or  proof  of  service,  with  the  clerk 
of  the  court,  and  a  note  of  issue  which  shall  state  the  day 
upon  which  the  notice  of  appeal  was  served,  the  clerk 
shall,  upon  the  day  for  which  the  same  shall  have  been 
noticed,  place  the  case  upon  the  calendar  at  the  foot 
thereof. 

In  case  the  party  whose  duty  it  is  to  file  and  serve  the 
printed  papers  shall  fail  to  file  or  serve  the  same  as  here- 
inbefore required,  the  opposing  party  may  move  upon 
four  days'  notice  that  the  appeal  be  dismissed,  or  that 
judgment  or  order  be  rendered  in  his  favor. 

Either  party  to  an  appeal  which  by  law  is  entitled  to 
a  preference  may  serve  with  the  notice  of  argument  a 
notice  that  application  will  be  made  on  the  next  motion 
day  for  an  order  placing  the  cause  upon  the  Day  Calendar 
upon  a  day  named  in  the  notice  of  motion,  and  such  ap- 
plication will  be  heard  as  a  motion  on  the  motion  day  for 
which  the  same  is  noticed.  (As  amended  Dec.  17,  1909.) 
23 


Digitized  by 


Google 


354    Appellate  Division  Rules,  Fibst  Department 

Day  calendar,  points,  etc.  —  Rule  6 

Rule  6.  Day  calendar;  points,  service  of,  on  opposing  party 
Within  twenty  days  after  the  papers  upon  which  an 
appeal  is  to  be  heard  shall  have  been  filed  with  the  clerk 
of  the  court  as  required  by  Rule  41  of  the  General  Rules 
of  Practice  and  by  Rule  V  of  these  rules,  except  when  the 
papers  are  filed  in  July,  August  or  September,  the  appel- 
lant, plaintiflf  in  a  controversy  submitted  to  the  court 
under  section  1279  of  the  Code  of  Civil  Procedure,  the 
relator  in  a  writ  of  certiorari,  or  the  moving  party  in  a 
case  to  be  heard  as  an  enumerated  case,  shall  file  with 
the  clerk  sixteen  printed  copies  and  serve  upon  the  attor- 
ney for  his  opponent  three  printed  copies  of  the  points 
to  be  reUed  upon  by  him,  with  a  reference  to  the  author- 
ities to  be  cited.  When  the  papers  are  filed  in  July, 
August  or  September,  then  the  points  must  be  filed  and 
served  at  least  fifteen  days  before  the  first  Tuesday  of 
October.  Within  ten  days  after  such  service  the  respond- 
ent or  defendant  shall  file  with  the  clerk  sixteen  printed 
copies  and  serve  on  the  attorney  for  the  appellant  or 
moving  party  three  printed  copies  of  the  points  to  be  re- 
lied upon  by  him,  with  a  reference  to  the  authorities  to 
be  cited.  If  the  appellant  or  moving  party  desires  to 
present  points  or  authorities  in  reply  he  shall  file  with  the 
clerk  sixteen  printed  copies  and  serve  three  printed  copies 
thereof  on  the  attorney  for  his  opponent  within  five  days 
after  the  receipt  of  his  opponent's  points.  No  points 
will  be  received  by  the  court  on  the  argument  or  submis- 
sion of  the  appeal  unless  they  shall  have  been  filed  and 
served  as  above  provided.  At  4  o'clock  on  each  day  the 
Clerk  will  make  up  a  calendar  of  fifteen  enumerated 
cases  for  the  next  day.  A  case  on  such  Day  Calendar 
will  not  be  reserved  or  postponed  except  by  order  of  the 
court  upon  special  cause  shown.  At  any  time  after  the 
fiUng  of  a  note  of  issue  in  an  enumerated  case,  and  before 
it  shall  have  been  placed  on  the  Day  Calendar,  a  written 
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consent,  signed  by  the  attorneys  or  counsel  who  are  to 
argue  the  case,  that  the  appeal  be  set  down  for  any  fu- 
ture day  of  the  term  may  be  filed  with  the  clerk,  and  such 
case  shall  be  placed  on  the  Day  Calendar  for  such  day 
at  the  end  of  the  cases  remaining  thereon  undisposed  of 
in  the  order  in  which  they  have  been  set  down,  provided 
that  no  more  than  fifteen  cases  i^all  be  placed  on  any 
Day  Calendar,  and  provided  that  such  case  would  have 
been  reached  on  the  General  Calendar  if  not  so  set  down. 
If  an  appellant  or  moving  party  is  in  default  in  filing 
and  serving  the  points  hereinbefore  required  the  oppos- 
ing party  may  move  upon  four  days'  notice  to  dismiss 
the  appeal  or  for  final  judgment  or  final  order,  as  the 
case  requires.  If  the  respondent  is  in  default  in  filing 
and  serving  the  points  hereinbefore  required  he  will  not 
be  heard  except  by  special  leave  of  the  court.  (As 
amended  Dec.  17,  1909.) 

Rule  7.  Submission  on  points 

The  parties  to  a  case  that  has  been  reached  upon  the 
regular  call  of  the  calendar  may,  by  consent,  submit  the 
appeal  by  delivering  to  the  clerk  of  the  court  the  requisite 
number  of  points  printed,  as  required  by  the  General 
Rules  of  Practice. 

Rule  8.  Motions  for  reaigument 

Motions  for  reargument  must  be  noticed  for  the  first, 
second  or  third  motion  days  after  the  appeal  has  been 
decided.  Such  motions  will  only  be  heard  on  notice  to 
the  adverse  party,  stating  briefly  the  grounds  upon  which 
a  reargument  is  asked;  and  such  motion  must  be  submitted 
on  printed  briefs,  stating  concisely  the  points  supposed 
to  have  been  overlooked  or  misapprehended  by  the  court, 
and  with  proper  reference  to  the  particular  portion  of  the 
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case  and  the  authorities  relied  upon,  and  a  printed  copy 
of  the  opinion,  and  counsel  will  not  be  heard  orally.  (As 
amended  Dec.  17,  1909.) 

A  motion  for  reargument  may  be  made  as  soon  as  a  decision  is  announced 
without  the  entry  of  the  order  or  judgment  of  the  Appellate  Court.  Mat- 
ter of  Grant  (1909),  132  App.  Div.  739,  116  N.  Y.  Supp.  767. 

Rule  9.  When  supplemental  brief  may  be  submitted 

No  brief  or  memorandum  of  authorities  will  be  received 
by  the  court  after  the  argument  of  a  motion  or  an  appeal, 
unless  permission  be  given  by  the  court  for  its  submission 
after  notice  to  opposing  counsel  of  tlie  application  for 
such  permission. 

Counsel  having  cases  on  same  day  calendar  in  First  and  Second 
Departments 

In  the  event  of  counsel  having  cases  upon  the  day  calen- 
dars of  the  Appellate  Divisions  of  the  First  and  Second 
Departments  on  the  same  day  such  counsel  shall  attend 
the  court  in  that  department  in  which  his  case  stands 
nearest  the  head  of  such  day  calendar;  and  his  case  upon 
the  calendar  of  the  other  department  will  be  held  imtil 
the  argument  of  the  case  is  finished  in  the  department  in 
which  he  is  first  required  to  attend. 

In  the  event  of  counsel  having  cases  upon  each  of  the 
day  calendars  of  the  said  departments  upon  the  same  day, 
which  stand  equally  distant  from  the  heads  of  the  respec- 
tive day  calendars,  such  counsel  shall  attend  court  in  the 
First  Department.  (Adopted  Nov.  23,  1903;  in  effect 
Dec.  1,  1903.) 

Rule  10.  Allowance  of  appeals  from  City  and  Municipal 

Courts 

Applications  "to  a  justice  of  the  Appellate  Division 
of  the  First  Judicial  Department,"  under  section  1344  of 
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the  Code  of  CivU  Procedure,  for  the  allowance  of  an  ap- 
peal to  be  talcen  to  such  Appellate  Division  from  the 
determination  of  the  justices  designated  to  hear  appeals 
from  the  City  Court  of  the  City  of  New  York  and  the 
Municipal  Court  of  the  Boroughs  of  Manhattan  and  the 
Bronx,  may  be  made  upon  any  motion  day  within  two 
months  after  such  determination,  unless  the  determina- 
tion is  made  within  two  months  of  the  last  motion  day 
prior  to  the  first  day  of  July,  in  which  case  they  may  be 
made  on  the  first  motion  day  prior  to  the  first  day  of 
July,  in  which  case  they  may  be  made  on  the  first  motion 
day  in  the  October  term;  and  must  be  upon  notice  of 
two  days  to  the  opposite  party  or  parties,  and  a  note  of 
issue  filed,  and  the  same  put  upon  the  calendar  of  motions 
in  the  manner  provided  by  Rule  2  of  the  Appellate  Divi- 
sion rules  relating  to  the  hearing  of  motions.  The  papers 
upon  which  such  application  is  made  must  contain  a 
copy  of  the  opinion  of  the  justices  below,  if  any,  a  copy 
of  the  printed  record  in  the  court  below,  if  any,  a  concise 
statement  of  the  groimds  of  alleged  error,  and  proof  of 
due  service  of  the  papers  upon  which  the  application  is 
foimded.  Upon  the  calling  of  the  motion  calendar,  such 
applications  must  be  submitted  without  argument.  Such 
applications  will  not  be  entertained  unless  an  application 
for  leave  to  appeal  has  first  been  made  to  the  justices  by 
whom  such  determination  was  made,  in  the  manner  pro- 
vided by  Rule  7  for  the  regulation  of  the  hearing  of  appeals 
from  the  City  Court  of  the  City  of  New  York  and  the 
Municipal  Court  of  the  Boroughs  of  Manhattan  and  the 
Bronx,  and  has  been  denied.  (Added  Oct.  11,  1904,  and 
amended  Dec,  17,  1909.) 

Rule  41  of  the  General  Rules  of  Practice  provides  in 
substance  that  the  party  whose  duty  it  is  to  furnish  the 
record  shall  cause  a  printed  copy  of  the  requisite  papers 
to  be  filed  in  the  office  of  the  Clerk  of  the  Appellate  Divi- 
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sion  within  twenty  days  after  the  appeal  has  been  taken 
and  further  that  "if  the  appellant  fails  to  file  and  serve 
the  papers  as  aforesaid  the  respondent  may  move  on  any 
motion  day,  upon  three  days'  notice,  to  dismiss  the  ap- 
peal." If  the  appellant  is  unable  within  that  time  to 
make,  serve  and  file  his  record  upon  appeal,  it  is  his  duty 
to  have  the  time  ejctended  either  by  consent  or  order; 
and  if  he  neglects  to  obtain  such  extension  he  suffers  a 
default. 

The  application  for  an  extension  must  always  be  made 
in  the  court  below  or  to  a  justice  thereof;  and  where  a 
motion  to  dismiss  is  made  in  this  court,  and  it  appears 
that  the  appellant  has  suffered  a  default  in  filing  and 
serving  the  papers  specified  in  Rule  41,  nothing  remains 
if  the  rule  is  to  be  enforced  but  for  this  coiuii  to  dismiss 
the  appeal.  Excuses  for  delay  may  very  properly  be 
presented  to  the  court  below  on  an  application  to  extend 
the  time,  but  they  cannot  be  considered  when  offered  at 
the  Appellate  Division  in  opposition  to  a  motion  to  dis- 
miss—  the  default  being  shown  or  admitted.  This  has 
been  frequently  called  to  the  attention  of  the  bar,  and  if 
Rule  41  is  to  have  any  force  aiyi  effect,  it  is  certain  from 
its  reading  that,  upon  such  default  being  made  to  appear, 
it  becomes  the  duty  of  this  coiu^t  to  dismiss  the  appeal. 

If  at  the  time  the  motion  to  dismiss  is  heard  it  should 
appear  that  a  motion  is  pending  to  open  the  default  and 
have  the  time  extended,  this  court  may  properly  hold  the 
motion  to  await  the  determination  of  that  application 
in  the  court  below;  but  further  indulgence  cannot  be 
extended  to  those  who  neglect  to  comply  with  the  rule. 

We  have  deemed  it  proper  to  call  attention  again  to 
this  subject,  to  the  end  that  those  in  a  position  to  suffer 
as  a  result  of  their  neglect  to  apply  in  the  court  below  for 
an  extension  of  time  will  have  no  reason  to  complain  of 
the  lack  of  adequate  notice. 
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Enumerated  calendar. 
Non-enumerated  calendar. 
RuLX  1.  Appeals  from  orders. 

2.  Calendars. 

3.  Appeals  from  orders,  when  heard. 

4.  Day  calendar  of  non-enumerated  causes. 

5.  Reservation  of  causes  on  day  calendar  by  consent. 

6.  Motions,  when  heard. 

7.  Notes  of  issue  in  appeals  from  orders. 

8.  Notes  of  issue  in  preferred  causes. 

9.  Criminal  causes  may  be  put  upon  the  calendar  at  any  time. 

10.  Indorsement  on  brief. 

11.  Motions  for  reargument. 

12.  Statute  cited  in  brief. 

13.  Costs. 
Remittitur. 

Counsel  having  cases  on  same  day  calendar  in  First  and  Second 
Departments. 

Rule  relating  to  the  admission  of  attorneys  in  the  Second  Depart- 
ment. 

Rules  regulating  the  procedure  upon  applications  for  naturalisa- 
tion. 

Appeals  from  the  Municipal  Court. 

Sales  of  real  estate,  Kings  County. 

Enumerated  calendar 

Sixteen  (16)  copies  of  the  cases  must  be  delivered  to 
the  clerk  before  the  commencement  of  the  argument. 

At  least  ten  days  before  a  cause  is  placed  on  the  day 
calendar  the  appellant  shall  file  with  the  clerk  sixteen 
printed  copies  and  serve  on  the  attorney  for  the  respondent 
three  printed  copies  of  his  brief  and  points.  Within  five 
days  after  such  service  the  respondent  shall  file  with  the 
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clerk  sixteen  printed  copies  and  serve  on  the  attorney 
for  the  appellant  three  printed  copies  of  his  brief  and 
points.  If  the  appellant  desires  to  present  brief  or  points 
in  reply,  he  shall  file  with  the  clerk  sixteen  printed  copies 
thereof  and  serve  three  printed  copies  on  the  attorney  for 
the  respondent  within  three  days  after  the  receipt  of  the 
respondent's  points. 

When,  according  to  this  rule,  an  appellant  is  in  default, 
the  appeal  may,  without  previous  notice,  be  dismissed 
on  motion,  when  the  case  is  reached  for  argument;  and 
when  a  respondent  is  in  default,  he  will  not  be  heard 
except  by  leave  of  the  court. 

This  rule  shall  not  apply  to  appeals  from  orders,  or 
appeals  from  the  Municipal  Court  of  the  city  of  New  York. 

Non-enumerated  calendar 

Sixteen  (16)  copies  of  the  appeal  papers  and  points 
must  be  delivered  to  the  clerk  before  the  commencement 
of  the  argument. 

Attention  is  called  to  General  Rule  41,  as  printed  in 
this  calendar.  If  this  rule  is  not  strictly  complied  with, 
such  causes  as  are  therein  referred  to  cannot  be  placed 
upon  the  calendar. 

See  arUe,  p.  187  for  Rule  41. 

The  rule  requiring  the  appellant's  brief  to  be  filed  in  advance  of  the  ar- 
gument so  the  respondent  may  know  the  grounds  on  which  the  reversal  is 
to  be  asked  for  and  answer  them  is  a  very  misleading  one  if  the  court  is 
to  search  for  and  reverse  on  errors  not  presented  to  it  by  counsel  for  the 
appellant.  Simpson  v.  Foundation  Co.  (1909),  132  App.  Div.  375,  388, 
116  N.  Y.  Supp.  878. 

Attention  is  called  to  Section  1363|  Code  of  Civil  Procedure 

Sec.  1353.  (Amended  1895,  amendment  to  take  effect 
January  1,  1896.)  An  appeal  from  a  final  judgment, 
taken  as  prescribed  in  this  title,  must  be  heard  upon  a 
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certified  copy  of  the  notice  of  appeal,  of  the  judgment-roll, 
and  of  the  case  or  notice  of  exceptions,  if  any,  filed  as 
prescribed  by  law,  or  the  general  rules  of  practice  after 
the  entry  of  the  judgment,  and  either  before  or  after  the 
appeal  is  taken.  An  appeal  from  an  interlocutory  judg- 
ment, or  from  an  order,  taken  as  prescribed  in  this  title, 
must  be  heard  upon  a  certified  copy  of  the  notice  of  appeal 
and  of  the  papers  used  before  the  court,  judge  or  justice, 
upon  the  hearing  of  the  demurrer,  application  for  judg- 
ment, or  motion,  as  the  case  requires.  Unless  the  Appel- 
late Division  shall  in  a  special  case  otherwise  direct,  before 
an  appeal  shall  be  placed  upon  the  calendar  the  appellant 
shall  file  with  the  Clerk  of  the  Appellate  Division  the 
case  and  exceptions  or  the  other  papers,  upon  which  the 
appeal  shall  be  heard,  printed  as  required  by  the  rules  of 
practice;  in  case  the  appeal  is  from  a  judgment,  the 
printed  case  and  exceptions  must  be  ordered  filed  by  the 
justice  or  referee  before  whom  the  case  was  .tried. 

Rule  1.  Appeals  from  orders 

Appeals  from  orders,  heard  as  non-enumerated  motions, 
will  be  placed  upon  a  separate  calendar  and  called  upon 
the  first  day  of  the  term. 

Rule  2.  Calendars 

A  new  calendar  will  be  made  up  for  the  January  term. 
Calendars  for  subsequent  terms  during  the  year  will  be 
made  up  by  adding  to  the  calendar  of  the  previous  term 
all  new  appeals  to  be  placed  in  regular  order,  according 
to  the  date  of  appeal  on  compliance  with  the  requirements 
hereinbefore  prescribed.  An  appeal  passed  during  any 
term  may  be  brought  on  for  argument  on  any  day  during 
a  subsequent  term  upon  stipulation,  or  upon  four  days' 
notice  of  the  opposing  party,  and  on  filing  with  the  clerk 
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such  stipulation  or  proof  of  service  of  such  notice,  the 
clerk  will  cause  the  appeal  to  be  placed  on  the  day  calendar 
of  the  day  named  in  such  notice  or  stipulation. 

Rule  3.  Appeals  from  ordersi  when  heard 

Appeals  from  orders  will  also  be  heard  on  the  third 
Monday  of  each  term,  and  notices  of  argument  may  be 
given  for  such  day,  and  the  calendar  for  such  day  will 
consist  of  causes  not  called  on  the  first  Monday,  and 
other  causes  in  which  the  appeal  papers  and  affidavit 
of  service  thereof  have  been  filed  with  the  clerk,  as  re- 
quired by  section  1353  of  the  Code  of  Civil  Procedure 
and  the  General  Rules  of  Practice. 

Rule  4.  Day  calendar  of  non-enumerated  causes 

Non-enumerated  causes  will  be  placed  upon  the  day 
calendar  for  the  first  and  third  Mondays  of  the  term,  and 
the  hearing  of  such  causes  will  continue  from  day  to  day 
until  completed.  The  calendar  for  other  days  will  con- 
sist of  as  many  causes  as  shall  be  placed  thereon  from  the 
Genial  Calendar  in  their  numerical  order.  (As  amended 
Oct.  22,  1908.) 

Rule  6.  Reservation  of  causes  on  day  calendar  by  consent 

Causes  can  be  reserved  by  consent  for  a  day  subsequent 
to  the  time  when  they  would  be  reached  in  theu*  order 
only  when  a  stipulation  to  that  effect  is  filed  with  the 
clerk  before  the  day  calendar  is  made  up  (one  o'clock  p.  m.) . 

Rule  6.  MotionSi  when  heard 

Motions,  other  than  appeals  from  orders,  will  be  heard 
on  the  first  and  third  Mondays  of  the  term,  and  notes  of 
issue  therefor  must  be  filed  with  the  clerk  at  least  two 
days  before  the  day  for  which  they  are  noticed. 
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Notes  of  ifisue;  criminal  causes  —  Rules  7-0 
Rule  7.  Notes  of  issue  in  appeals  from  orders 

No  appeal  from  an  order  will  be  heard  unless  it  is  placed 
on  the  non-enumerated  calendar.  The  attorney  or  party 
intending  to  move  such  an  appeal  for  argument  shall,  at 
least  eight  dajrs  before  the  time  of  the  making  up  of  the 
calendar,  file  with  the  clerk  a  note  of  issue,  specifying  the 
date  of  the  service  of  the  notice  of  appeal  and  stating 
that  the  cause  is  to  be  put  on  the  non-enumerated  calen- 
dar. No  cause  shall  be  put  on  the  eniunerated  or  non- 
enumerated  calendar  until  the  papers  required  by  General 
Rule  41  shall  have  been  filed  with  the  clerk. 

Rule  8.  Notes  of  issue  in  preferred  causes 

A  party  who  desires  to  have  a  cause  heard  as  a  pre- 
ferred cause  must,  in  his  note  of  issue,  state  his  claim  for 
preference,  as  provided  in  section  793  of  the  Code;  or  if 
an  order  giving  the  cause  a  preference  has  been  made 
under  that  section,  the  note  of  issue  must  be  accompanied 
with  a  copy  of  such  order.  The  clerk,  in  making  up  the 
calendar,  shall  place  such  preferred  causes  at  the  head  of 
the  general  calendar,  indicating  that  they  are  preferred, 
and  that  cla£!S  to  which  they  belong. 

Rule  9.  Criminal  causes  may  be  put  upon  the  calendar  at  any 

time 

Appeals  in  criminal  causes,  brought  after  making  up 
the  calendar,  or  too  late  to  be  placed  upon  the  calendar, 
may  be  put  upon  the  calendar  at  any  time,  and  brought 
on  for  hearing  as  preferred  causes,  upon  a  notice  of  ten 
days  to  the  adverse  party,  as  provided  in  section  535  of 
the  Criminal  Code.  A  note  of  issue  must  be  filed  with 
the  clerk  at  least  five  days  before  the  day  on  which  the 
cause  is  to  be  heard,  and  he  shall  put  the  same  upon  the 
calendar  for  the  day  on  which  it  shall  be  noticed,  or  upon 
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which  it  shall  be  ordered  by  the  coiirt,  or  stipulated  by  the 
parties  to  be  heard. 

Rule  10.  Indorsement  on  brief 

In  order  to  facilitate  the  work  of  the  reporter  the  coun- 
sel who  argues  the  cause  orally  shall  indorse  his  name  on 
upper  right-hand  corner  of  first  page  of  brief. 

Rule  11.  Motions  for  reargument 

Motions  for  reargument  will  be  heard  only  on  notice 
to  the  adverse  party,  stating  briefly  the  ground  upon 
which  a  reargument  is  asked,  and  such  motions  must  be 
submitted  upon  printed  briefs,  stating  concisely  the  points 
supposed  to  have  been  overlooked  or  misapprehended  by 
the  court,  with  proper  reference  to  the  particular  portion 
of  the  case  and  the  authorities  relied  on;  and  a  copy  of 
the  opinion  delivered  by  the  court  in  deciding  the  cause; 
and  counsel  will  not  be  heard  orally. 

Rule  12.  Statute  cited  in  brief 

When  a  statute  is  cited,  so  much  thereof  as  may  be 
deemed  necessary  to  the  decision  of  the  case  should  be 
printed  at  length  on  the  brief. 

Rule  IS.  Costs 

The  genereal  rule  will  prevail  of  imposing  costs  on  the 
decisions  of  motions. 

Remittitur 

The  remittitur  to  be  transmitted  pursuant  to  section 
1355  of  the  Code  shall  contain  a  copy  of  the  judgment 
order  of  this  court,  and  the  record  which  has  been  filed 
with  the  clerk,  and  shall  be  sealed  with  the  seal  and  signed 
by  the  clerk  of  this  court. 
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Counsel  having  cases  on  two  day  calendars;  admission;  naturalisation 

Counsel  having  cases  on  same  day  calendar  in  First  and 
Second  Departments 

In  the  event  of  counsel  having  cases  upon  the  day  calen- 
dars of  the  Appellate  Divisions  of  the  First  and  Second 
Departments  on  the  same  day  such  counsel  shall  attend 
the  court  in  that  department  in  which  his  case  stands 
nearest  the  head  of  such  day  calendar;  and  his  case  upon 
the  calendar  of  the  other  department  will  be  held  until 
the  argument  of  the  case  is  finished  in  the  department 
in  which  he  is  first  required  to  attend. 

In  the  event  of  counsel  having  cases  upon  each  of  the 
day  calendars  of  the  said  departments  upon  the  same  day, 
which  stand  equally  distant  from  the  heads  of  the  respec- 
tive day  calendars,  such  counsel  shall  attend  court  in 
the  First  Department. 

Rule  relating  to  the  admission  of  attorneys  in  the  Second 
Department 

Notice  of  the  time  of  application  for  admission  as 
attorneys  by  those  who  have  passed  the  examination 
prescribed  by  the  rules  of  the  Court  of  Appeals,  will  be 
published  in  the  "Law  Journal,"  at  which  time  appli- 
cants must  file  with  the  clerk  the  papers  enumerated  in 
Rule  1  of  the  General  Rules  of  Practice,  and  appear  per- 
sonally before  the  Committee  on  Character  to  furnish 
such  information  as  the  conunittee  may  desire  from  them. 

Rules  regulating  the  procedure  upon  applications  for  natural- 
ization in  the  Supreme  Court,  in  the  Second  Department 

All  applications  of  aliens  to  become  citizens  of  the 
United  States  must  be  heard  at  the  various  Special  Terms 
as  directed  and  indicated  in  the  assignment  of  justices 
for  holding  such  terms. 

If  the  applicant  fail  to  appear  at  the  time  and  place 
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specified  in  such  application,  the  application  will  be  dis- 
missed without  prejudice  to  a  fresh  application. 

If  he  appear  and  for  any  reason  the  hearing  is  not 
completed  upon  the  stated  day  aforesaid,  the  court  may 
complete  such  hearing  and  take  final  action  upon  any 
subsequent  day  to  which  the  matter  shall  be  publicly 
adjourned  by  the  direction  of  the  justice  presiding.  (As 
amended  Dec.  10,  1909.) 

Appeals  from  the  Municipal  Court 

All  appeals  from  judgments  rendered  in  the  Municipal 
Court  of  the  city  of  New  York,  in  districts  embraced 
within  the  Second  Judicial  Department,  will  be  heard 
by  the  Appellate  Division  of  the  Supreme  Court  for  said 
department.  No  special  calendar  of  such  appeals  will 
hereafter  be  made  up,  but  they  will  be  placed  upon  the 
general  calendar  of  enumerated  cases  according  to  the 
date  of  the  appeal,  and  will  be  treated  in  all  respects  not 
herein  specially  provided  for  like  other  appeals  to  the 
Appellate  Division  from  courts  other  than  the  Supreme 
Court.  Either  party  may  bring  such  an  appeal  on  for 
hearing  by  a  notice  of  argument,  served  at  least  eight 
days  prior  to  the  beginning  of  the  term.  Upon  the  return 
day  of  said  notice  the  respondent  may,  upon  the  default 
of  his  adversary,  take  a  judgment  of  affirmance  or  an  or- 
der dismissing  the  appeal  as  the  justice  of  the  case  may 
require;  and  it  shall  not  be  necessary  to  make  a  special 
motion  for  the  dismissal  of  an  appeal,  except  for  failure 
to  file  the  return.  In  case  of  a  failure  of  any  justice  of 
the  Municipal  Court  to  make  return  to  this  court,  as 
required  by  section  317  of  chapter  580,  Laws  of  1902,  it 
shall  be  the  duty  of  the  appellant  forthwith  to  apply  to 
this  court,  under  the  provisions  of  sections  3055  and  3056, 
to  compel  such  return. 

The  appeal  shall  be  heard  upon  the  original  return  or 
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a  certified  copy  thereof,  and  each  party  shall  file  five 
copies  of  any  brief  or  points  which  he  may  desire  to  sub- 
mit at  least  one  day  before  the  argument.  (In  eflfect 
Feb.  1,  1905.) 

Sales  of  real  estate,  Slings  County 

All  referees  or  officers  hereafter  making  sak  of  real  es- 
tate, situate  in  the  county  of  Kings,  or  of  an  interest  or 
estate  therein,  pursuant  to  any  judgment,  decree,  order 
or  direction  of  the  court,  shall,  in  addition  to  compljdng 
with  the  requirements  of  section  1678  of  the  Code,  cause 
to  be  published  with  the  notice  of  sale,  a  diagram  of  the 
property  to  be  sold  or  in  which  an  interest  is  to  be  sold, 
showing  the  street  or  avenue  upon  which  such  property  is 
located,  its  street  or  avenue  number,  if  any,  and  specify- 
ing the  number  of  feet  to  the  nearest  cross  street  or  ave- 
nue, and  also,  where  such  sale  is  made  to  satisfy  any  hen 
or  charge  upon  the  real  property  sold,  the  approximate 
amount  of  such  lien  or  charge  shall  be  stated  in  a  note 
annexed  to  such  notice  of  sale;  and  where  there  are  taxes, 
assessments,  or  other  liens  upon  the  said  property  which 
are  to  be  allowed  to  the  purchaser  out  of  the  purchase 
money,  or  which  are  to  be  paid  by  the  referee,  the  referee 
or  officer  making  such  sale  shall  also  state,  at  the  foot  of 
such  notice,  the  approximate  amount  of  such  charge  or 
lien. 

An  unintentional  error,  however,  in  such  diagram  or 
in  the  amount  of  the  lien  or  charge  for  which  the  property 
shall  be  sold,  or  the  amount  of  such  taxes  or  other  hen 
to  be  allowed  to  the  purchaser  upon  the  sale,  shall  not 
invalidate  the  sale  nor  authorize  the  court  to  relieve  the 
purchase  or  to  order  a  new  sale. 
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THIRD  DEPARTMENT 

(Amended  to  Oct.  1,  1910) 

Rule  I.  Appeals  from  orders,  when  heard. 

2.  IMsposition  of  non-enumerated  motions  and  appeals  from  orderai 

3.  Preferred  causes. 

4.  Appeals  in  criminal  cases. 

5.  Day  calendar. 

6.  Day  calendar,  how  made  up;  when  cause  passed. 

7.  Exchange  of  cases. 

8.  Submission. 

9.  Papers,  etc.,  to  be  included  in  points. 

10.  Indorsement  of  papers. 

11.  Motions  for  reargument. 

12.  Cause  passed,  how  entered  on  subsequent  calendars. 

13.  Term  of  Supreme  Court  designated  to  be  held  on  holiday. 

14.  Copies  of  briefs. 

15.  Admission  to  the  bar. 

Rule  1.  Appeals  from  orders,  when  heard 
Appeals  from  orders  to  be  heard  as  non-enumerated 
motions  may,  after  papers  have  been  filed  and  served  in 
compliance  with  General  Rule  41,  be  noticed  for  argu- 
ment for  any  motion  day,  and  be  placed  upon  the  non- 
enumerated  calendar,  upon  the  attorney  or  party  intending 
to  move  such  appeal  for  argument  filing  with  the  clerk  a 
note  of  issue,  specif3dng  the  date  of  the  service  of  the  no- 
tice of  appeal,  and  stating  that  the  case  is  to  be  put  upon 
the  non-enumerated  calendar.  Such  appeals,  and  also  mo- 
tions, will  be  heard  at  the  opening  of  the  court  or  upon 
any  succeeding  Tuesday  during  the  term. 

Rtde  2.  Disposition  of  non-enumerated  motions  and  appeals 

from  orders 
If  all  non-enumerated  motions  and  appeals  from  orders 
which  are  ready  for  hearing  on  the  first  day  of  the  term 
368 
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shall  not  be  heard  upon  that  day,  the  hearing  of  them 
will  be  continued  from  day  to  day  until  they  shall  all  be 
disposed  of  before  the  general  calendar  shall  be  taken  up, 
unless  otherwise  ordered  by  the  court. 

Rtde  3.  Preferred  causes 

A  party  who  desires  to  have  a  cause  heard  as  a  pre- 
ferred cause  must  in  his  note  of  issue  state  his  claim  for 
preference  as  provided  in  section  793  of  the  Code,  or  if 
an  order  giving  the  cause  a  preference  has  been  made 
under  that  section,  the  note  of  issue  must  be  accompanied 
with  a  copy  of  such  order.  The  clerk,  in  making  up  the 
calendar,  shall  place  such  preferred  causes  at  the  head 
of  the  general  calendar,  indicating  that  they  are  preferred, 
and  the  class  to  which  they  belong. 

Rule  4.  Appeals  in  criminal  cases 

Appeals  in  criminal  cases,  brought  after  making  up 
.the  calendar,  or  too  late  to  be  placed  thereon,  may  be 
put  upon  the  calendar  at  any  time  and  brought  to  a  hear- 
ing as  preferred  cases  upon  a  notice  of  ten  days  to  the 
adverse  party,  as  provided  by  section  535  of  the  Criminal 
Code.  A  note  of  issue,  with  a  statement  of  the  day  on 
which  the  cause  is  noticed  to  be  heard,  must  be  filed  with 
the  clerk  at  least  five  days  before  such  date.  The  clerk 
shall  place  such  causes  on  the  calendar  for  the  day  fox 
which  they  are  so  noticed,  or  upon  which  the  cause  shall 
be  ordered  by  the  court,  or  stipulated  by  the  parties  to 
be  heard. 

Rule  6.  Day  calendar 

The  clerk  shall  prepare  at  one  o'clock  p.  m.  of  each 
day  for  the  next  day  a  calendar  of  such  number  of  causes 
as  the  court  shall  direct,  including  those  undisposed  of 
24 
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on  the  then  day  calendar,  taken  from  the  general  calendar 
in  their  order  thereon,  subject  to  the  provisions  of  Rule  6. 
Causes  not  disposed  of  on  any  day  shall  be  placed  at  the 
head  of  the  calendar  for  the  next  day  until  disposed  of. 

Rule  6.  Day  calendar,  how  made  up;  when  cause  passed 

Excepting  the  first  twenty  causes  on  the  general  cal- 
endar, no  cause  shall  be  placed  upon  the  day  calendar 
unless  written  notice  is  served  on  the  clerk  by  the  at- 
torney on  one  side  or  the  other  that  such  cause  is  in- 
tended to  be  moved  when  called  in  its  regular  order,  or 
unless  it  has  been  reserved  for  that  day,  by  stipulation 
filed  with  the  clerk.  None  of  the  first  twenty  causes  on 
the  general  calendar  shall  be  reserved  by  stipulation 
without  consent  of  the  court,  upon  appUcation  made  on 
the  first  day  of  the  term,  and  any  cause  not  placed  on  the 
day  calendar  in  its  order  on  the  general  calendar,  will  be 
regarded  as  passed  for  the  term  unless  put  over,  or  re- 
served as  above  provided. 

Rule  7.  Exchange  of  cases 

Causes  must  be  argued  when  reached  on  the  calendar. 
No  exchange  of  cases  will  be  allowed,  unless  both  cases 
are  ready  for  argument,  and  counsel  intend  to  argue  them 
at  the  same  term  at  which  the  exchange  be  made,  and 
when  causes  are  exchanged  each  shall  occupy  the  proper 
position  of  the  other  in  date,  on  the  same  and  every  other 
subsequent  calendar,  until  heard.  A  preferred  cause  ex- 
changed for  one  not  preferred,  or  set  down  for  a  par- 
ticular day,  shall  lose  its  preference;  and  no  case  will  be 
called  more  than  once  during  the  same  term;  unless  it 
shall  have  been  reserved  or  postponed  with  the  consent 
of  the  court. 
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Rtde  8.  Submission 

If  both  parties  desire  to  submit,  they  may  do  so  at  any 
time  dming  the  terni  by  delivering  to  the  clerk  the  cases 
and  points  required  by  General  Rule  43,  and  either  party 
may  submit  his  points  when  the  case  is  called,  if  the 
other  party  desires  to  argue  orally  on  his  part. 

Rule  9.  Papers,  etc.,  to  be  included  in  points 

The  appellant,  in  addition  to  the  statement  required 
by  Rule  41,  shall  prefix  to  his  points  a  brief  statement, 
showing  in  what  court  or  before  what  officer  or  tribunal 
the  action  or  proceeding  was  instituted,  the  relief  sought, 
the  defense  or  ground  of  opposition  thereto,  the  result 
in  the  court  or  before  the  officer  or  tribunal  in  which 
the  action  or  proceeding  was  commenced,  and  how  the 
cause  was  brought  into  this  court.  If  any  opinion  writ- 
ten in  the  case  has  been  previously  reported,  he  shall  also 
state  where  it  was  so  reported.  If  any  opinion  has  been 
written  which  has  not  been  reported,  the  party  whose 
duty  it  is  to  furnish  the  papers  shall  submit  a  printed 
copy  of  such  opinion  to  the  court  either  in  the  record  or 
with  his  brief. 

Rule  10.  Indorsement  of  papers 

The  counsel  who  argue  a  case  shall  indorse  on  the  papers 
delivered  to  the  justices  their  names  and  places  of  residence. 

Every  cause  shall  be  deemed  to  be  submitted  to  any 
justice,  qualified  to  sit  therein,  who  may  be  absent  at  the 
time  of  the  argument,  unless  objection  to  such  submission 
by  counsel  arguing  such  cause  be  then  made. 

Rule  11.  Motions  for  reargument 

Motions  for  reargument  will  only  be  heard  on  notice  to 
the  adverse  party  stating  briefly  the  ground  upon  which  a 


Digitized  by 


Google 


372    Appellate  Division  Rules,  Third  Department 

Cause  paased;  tertn  on  holiday;  oopies  of  briefs  —  Rules  1^14 

reargument  is  asked,  and  such  motion  must  be  submitted 
on  printed  briefs  stating  concisely  the  points  supposed  to 
have  been  overlooked  or  misapprehended  by  the  court 
with  proper  reference  to  the  particular  portion  of  the  case, 
and  the  authorities  reUed  upon. 

Rule  12.  Cause  passed,  how  entered  on  subsequent  calendars 

If  a  cause  is  passed  without  being  reserved,  or  put  over 
by  consent  of  the  court,  it  shall  be  entered  on  all  subse- 
quent calendars  as  of  the  date  when  passed,  and  the  party 
placing  it  on  the  calendar  for  a  subsequent  term,  must 
state  in  his  note  of  issue  the  date  when  it  was  passed.  If 
he  omits  to  do  so,  whereby  the  cause  retains  its  priority 
on  the  calendar,  the  court,  on  the  application  of  the  ad- 
verse party,  or  on  its  own  motion,  may  strike  the  cause 
from  the  calendar. 

Rule  13.  Term  of  Supreme  Court  designated  to  be  held  on 

holiday 

Whenever  a  Trial  Term  or  Special  Term  of  the  Supreme 
Court,  in  this  department,  shall  be  designated  to  be  held 
or  opened  on  a  day  which  is  provided  by  law  to  be  observed 
as  a  legal  hoUday,  such  court  shall  be  opened  and  held  on 
the  next  succeeding  secular  day. 

Rule  14.  Copies  of  briefs 

At  least  twenty  days  before  a  term  of  the  Appellate 
Division  at  which  a  cause  may  be  noticed  for  argument 
the  appellant,  or  relator,  shall  serve  upon  the  attorney 
for  the  respondent  three  printed  copies  of  his  brief  upon 
which  he  intends  to  rely  upon  the  argument,  with  a  ref- 
erence to  all  the  authorities  which  he  intends  to  cite  to 
the  court.  At  least  eight  days  before  said  term  the 
respondent  shall  serve  upon  the  attorney  for  the  appellant, 
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or  relator,  three  printed  copies  of  his  brief  with  a  reference 
to  all  the  authorities  which  he  intends  to  cite  to  the  court. 
If  the  appellant,  or  relator,  desires  to  present  a  brief  in 
reply  he  may  serve  the  same  upon  the  attorney  for  the 
respondent  at  least  three  days  before  said  term.  Service 
under  this  rule  may  be  made  either  personally  or  by  mail, 
but  service  by  mail  shall  not  extend  the  time  within  which 
the  answering  brief  may  be  served.  This  rule  shall  not  ap- 
ply to  appeals  from  orders  upon  non-enumerated  motions, 
nor  to  causes  in  which  the  time  to  file  papers  on  appeal 
shall,  under  Greneral  Rule  41,  expire  within  twenty  days  of 
the  commencement  of  a  term. 

This  rule  is  a  valuable  one  and  will  be  strictly  enforced  in  the  absence  of 
special  reason  for  its  non-enforcement.  As  the  rule  itself  does  not  prescribe 
any  penalty  for  its  violation  the  court  has  full  power  to  protect  every  party 
against  a  willful  disobedience  thereof  or  against  such  a  non-compliance 
therewith  as  will  prejudice  his  rights.  Matter  of  Haase  (1905),  101  App. 
Div.  336,  91  N.  Y.  Supp.  373. 

To  Attorneys 

A  printed  copy  of  the  appeal  papers  shall  be  filed  in  the 
ofiSce  of  the  clerk  of  the  Appellate  Division  within  twenty 
days  after  an  appeal  has  been  taken,  etc.  The  copy  so 
filed  shall  be  certified  by  the  proper  derk,  or  be  stipulated 
by  the  parties  to  be  true  copies  of  the  original.  (Rule  41, 
General  Rules  of  Practice.) 

This  shall  be  done  before  an  appeal  shall  be  placed  upon 
the  calendar.    (Sec.  1353,  Code  Civ.  Pro.) 

Attorneys  should  also  notice  that  Rule  41  requires  three 
copies  of  the  appeal  papers  to  be  served  within  the  same 
time  upon  the  opposite  party. 

Notes  of  issue  shall  be  filed  in  the  clerk's  oflSce  eight  days 
before  the  commencement  of  the  court  at  which  the  cause 
may  be  noticed.    (Rule  39,  General  Rules  of  Practice.) 

Except  that  appeals  from  orders,  to  be  heard  as  non- 
enumerated  motions,  may,  after  papers  have  been  filed 
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and  served  in  compliance  with  General  Rule  41,  be  added 
to  the  non-enumerated  calendar  upon  filing  a  note  of 
issue  with  the  clerk,  five  dajrs  before  argument,  and  be 
noticed  for  argument  for  any  motion  day,  upon  the  usual 
notice  of  eight  days. 

Notes  of  issue  shall  specify  whether  the  appeal  is  to  be 
placed  upon  the  non-enumerated  or  general  calendar,  and 
where  a  preference  is  desired,  the  note  of  issue  must  state 
the  claim  for  preference  as  provided  in  section  793  of  the 
Code,  and  indicate  the  class  to  which  it  belongs.  (Rules 
1  and  3,  Third  Dept.) 

Attention  is  also  called  to  Special  Rule  6,  of  this  depart- 
ment, requiring  notice  to  the  clerk  if  a  party  desires  the 
case  put  upon  the  day  calendar  when  reached  in  its  order 
upon  the  general  calendar. 

Thirteen  (13)  copies  of  the  appeal  papers  and  points 
must  be  delivered  to  the  clerk  before  the  commencement 
of  the  argument. 

Rule  16.  Admission  to  the  bar 

Candidates  for  admission  to  the  bar  may  be  sworn  in  at 
the  opening  of  the  court  on  any  Thursday  of  the  term, 
provided  the  necessary  papers  therefor  shall  have  been 
filed  with  the  clerk  of  the  court  on  or  before  the  Tuesday 
preceding. 
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APPELLATE  DIVISION  RULES 

FOURTH  DEPARTMENT 

(Amended  to  Oct.  1,  1910) 

Rule  I.  Appeals  from  orders,  when  heard. 

2.  Preferred  causes.  « 

3.  New  calendar;  case  passed  on  previous  calendar. 

4.  Criminal  cases. 

5.  Day  calendar. 

6.  Day  calendar,  how  made  up;  when  cause  passed. 

7.  Clerk  to  telegraph  day  calendar  to  county  clerks. 

8.  Submission;  reservations. 

9.  Points  to  be  filed  and  served;  supplemental  briefs. 

10.  Papers,  etc.,  to  be  included  in  points. 

11.  Indorsement  of  brief. 

12.  Exchange  of  cases. 

13.  Disposition  of  non-enumerated  motions  and  appeals  from  orders. 

14.  Motions  for  reargument. 

15.  Remittitur. 

16.  Official  examiners  of  title. 

Rule  1.  Appeals  from  orderSi  when  heard 

No  appeal  from  an  order  will  be  heard  unless  it  is  placed 
on  the  non-enumerated  calendar.  The  attorney  or  party 
intending  to  move  such  an  appeal  for  argument  shall,  at 
least  eight  days  before  the  time  of  the  making  up  of  the 
calendar,  file  with  the  clerk  a  note  of  issue,  specifying  the 
date  of  the  service  of  the  notice  of  appeal,  and  stating  that 
the  case  is  to  be  put  on  the  non-enumerated  calendar. 
No  case  shall  be  put  on  the  enumerated  or  non-enumerated 
calendar  until  the  papers  required  by  General  Rule  41 
shall  have  been  filed  with  the  clerk. 

Rule  2.  Preferred  causes 

A  party  who  desires  to  have  a  case  heard  as  a  preferred 
case,  must,  in  his  note  of  issue  state  his  claim  for  pref er- 
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ence,  as  provided  in  section  793  of  the  Code;  or  if  an  order 
giving  the  ease  a  preference  has  been  made  under  that 
section,  the  note  of  issue  must  be  accompanied  with  a 
copy  of  such  order.  The  clerk  in  making  up  the  calendar 
shall  place  such  preferred  cases  at  the  head  of  the  general 
calendar,  indicating  that  they  are  preferred,  and  the  class 
to  which  they  belong. 

Rule  3.  New  calendar;  cases  passed  on  previous  calendar 

When  a  new  calendar  is  ordered  by  the  court,  the  clerk 
shall  place  thereon  all  cases  which  remain  undisposed  of  on 
the  former  calendar,  and  all  other  cases  in  which  notes  of 
issue  have  been  filed  in  his  office.  If  a  case  shall  have 
been  passed,  it  shall  go  upon  the  calendar  as  of  the  time 
when  it  was  passed,  and  the  fact  that  it  was  passed  shall 
be  stated  upon  the  calendar. 

Rule  4.  Criminal  cases 

Appeals  in  criminal  cases,  brought  after  making  up  the 
calendar,  or  too  late  to  be  placed  upon  the  calendar,  may 
be  put  upon  the  calendar  at  any  time,  and  brought  on  for 
hearing  as  preferred  cases,  upon  a  notice  of  ten  days  to  the 
adverse  party,  as  provided  in  section  535  of  the  Criminal 
Code.  A  note  of  issue  must  be  filed  with  the  clerk  at  least 
five  days  before  the  day  on  which  the  case  is  to  be  heard, 
and  he  shall  put  the  same  on  the  calendar  for  the  day  on 
which  it  shall  be  noticed,  or  upon  which  it  shall  be  ordered 
by  the  court,  or  stipulated  by  the  parties  to  be  heard. 

Rule  6.  Day  calendar 

The  clerk  shall  prepare  at  three  o'clock  p.  m.  of  each 
day,  a  day  calendar  for  the  next  day,  to  consist  of  ten  cases, 
or  such  other  number  as  the  court  shall  direct,  including 
those  undisposed  of  on  the  then  day  calendar.  They  shall 
be  taken  from  the  general  calendar  in  their  order  thereon. 
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subject  to  the  provisions  of  Rule  6.  Cases  not  disposed 
of  on  any  day  diall  be  placed  at  the  head  of  the  calendar 
for  the  next  day  until  disposed  of. 

Rule  6.  Day  calendar,  how  made  up;  when  cause  passed 

It  shall  not  be  necessary  to  notice  cases  for  the  day  cal- 
endar. Any  case  on  the  general  calendar  may,  by  stipu- 
lation of  the  parties,  filed  with  the  clerk  at  any  time  before 
the  case  is  placed  upon  the  day  calendar,  be  reserved  for 
a  day  certain,  except  that  no  stipulation  shall  be  made  or 
filed  reserving  any  of  the  first  fifty  cases  on  the  general 
calendar  beyond  the  first  week.  Cases  so  reserved  for  a 
day  certain  shall  not  be  placed  upon  the  day  calendar  for 
any  day  prior  to  that  to  which  they  have  been  so  reserved. 
No  case  shall  be  put  upon  the  day  calendar  unless  the 
papers  and  points. have  been  delivered  to  and  filed  with 
the  clerk.  Cases  which  cannot  be  placed  upon  the  day 
calendar  in  their  regular  or4er  or  at  the  time  to  which  they 
have  been  reserved  by  reason  of  the  non-filing  of  the 
papers  and  points,  will  be  regarded  as  passed  for  the  term. 

Rule  7.  Clerk  to  telegraph  day  calendar  to  county  clerks 

The  clerk  shall,  on  each  day  during  the  term,  imme- 
diately on  making  up  the  day  calendar,  telegraph  the 
numbers  of  the  cases  upon  it  to  the  county  clerks,  at 
Buffalo,  Syracuse,  Utica,  Oswego,  Lockport,  Auburn  and 
Watertown,  and  the  county  clerks  receiving  said  tele- 
grams are  directed  to  post  or  bulletin  the  same  in  such 
manner  as  shall  be  most  convenient  for  attorneys  and 
others  desiring  to  see  the  same,  and  also  to  procure  the 
publication  of  such  telegrams  in  the  newspapers  of  their 
respective  cities. 

Rule  8.  Submission;  reservations 

Cases  will  not  be  received  upon  submission  until 
reached  in  the  regular  call  of  the  calendar.    No  reserva- 
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tion  will  be  made  of  any  of  the  first  eight  cases  upon  the 
general  calendar,  unless  on  account  of  sickness,  or  an  en- 
gagement of  counsel  elsewhere  in  the  actual  trial  or  ar- 
gument of  another  case  in  a  court  of  record,  commenced 
before  the  term  of  this  court,  or  other  inevitable  neces- 
sity to  be  shown  by  aflSdavit.  Other  cases  may  be  re- 
served upon  reasonable  cause  shown,  or  by  stipulation 
of  parties,  filed  with  the  clerk,  but  no  case  shall  be  so 
reserved  by  stipulation  after  the  same  has  been  placed 
upon  the  day  calendar. 

Cases  reserved  for  a  day  certain  by  stipulation,  when 
in  order  to  be  called,  have  priority  among  each  other 
according  to  their  number  on  the  calendar,  and  shall  fol- 
low next  in  order  the  undisposed  of  cases  of  the  calendar 
for  the  day  previous.  Default  may  be  taken  in  them,  and 
they  will,  if  passed,  be  put  upon  future  calendars  as  if 
passed  in  the  regular  call. 

Every  cause  diall  be  deemAd  to  be  submitted  to  such 
justices  as  may  be  absent  from  the  court  at  the  time  of 
the  argument,  unless  objection  to  such  submission  by 
counsel  arguing  the  cause  be  then  made. 

Rule  9.  Points  to  be  filed  and  served;  supplemental  briefs 

Within  fifteen  days  after  the  service  of  the  printed 
papers  required  to  be  served  by  General  Rule  41  in 
enumerated  motions,  the  party  whose  duty  it  is  to  fur- 
nish those  papers,  shall  file  with  the  clerk  sixteen  printed 
copies  of  the  papers  and  sixteen  printed  copies  of  his 
brief  and  the  points  upon  which  he  intends  to  rely  upon 
the  argument,  with  a  reference  to  all  the  authorities, 
which  he  intends  to  cite  to  the  court;  and  shall,  at  the 
same  time,  serve  on  the  attorney  or  counsel  for  the  other 
party  three  copies  thereof.  Within  seven  days  thereafter 
the  other  party  shall  file  with  the  clerk,  sixteen  printed 
copies  of  his  brief  and  points,  with  a  reference  to  all  his 
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authorities,  and  serve  on  the  attorney  or  counsel  for  the 
moving  party,  three  printed  copies  thereof.  If  either 
party  shall  fail  to  serve  and  file  his  brief  and  points,  as 
herein  required,  he  shall  not  be  heard  upon  the  argument, 
and  judgment  may  be  entered  against  him,  as  upon  de- 
fault, on  application  to  the  court  on  any  motion  day  upon 
three  days'  notice. 

If  the  moving  party  desires  to  serve  an  answering  brief 
he  shall  file  with  the  clerk  sixteen  printed  copies  thereof, 
and  serve  upon  his  opponent  three  printed  copies,  within 
five  days  after  the  receipt  of  his  opponent's  brief.  He 
shall  not  include,  in  his  answering  brief,  any  matter 
which  is  not  in  the  nature  of  an  answer  to  the  brief  to 
which  it  purports  to  reply.  No  supplemental  briefs  will 
be  allowed  unless  requested  by  the  court.  This  rule  shall 
not  apply  to  appeals  from  non-enumerated  motions.  It 
shall  apply  to  all  cases  which  shall  be  put  upon  the  day 
calendar  upon  and  after  the  1st  day  of  March,  1896. 
Upon  the  argument  of  all  cases  before  that  time,  the  mov- 
ing party  shall  furnish  to  the  clerk  sixteen  copies  of  the 
case,  and  each  party  shall  furnish  to  the  clerk  sixteen 
copies  of  his  brief.  The  clerk  shall  distribute  the  cases 
and  briefs  as  prescribed  in  General  Rule  43,  and  he  shall, 
in  addition,  deHver  one  copy  of  each  to  the  librarian  of 
the  law  Ubrary  in  Buffalo,  Rochester  and  Syracuse,  to  be 
bound  and  indexed  for  reference. 

Rule  10.  Papers,  etc.,  to  be  included  in  points 

The  moving  party,  in  addition  to  the  statement  re- 
quired in  General  Rule  41,  shall  prefix  to  his  points  a 
brief  statement,  showing  when  and  in  what  court  or 
before  what  oflScer  or  tribunal  the  action  or  proceeding 
was  instituted,  the  relief  sought,  the  defense  or  grounds 
of  opposition  thereto,  the  result  in  the  court  or  before 
the  officer  or  tribunal  in  which  the  action  or  proceeding 
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was  commenced,  the  proceedings  subsequent  to  the  first 
deeision,  and  how  the  case  was  brought  into  this  court. 
If  any  opinion  written  in  the  case  has  been  previously 
reported,  he  shall  also  state  where  it  was  so  reported. 
If  any  opinion  has  been  written  which  has  not  been  re- 
ported, the  party  whose  duty  it  is  to  furnish  the  papers 
shall  submit  a  printed  copy  of  such  opinion  to  the  court, 
either  in  the  record  or  with  his  brief. 

Rule  11.  Indorsement  of  brief 

The  counsel  who  argues  the  case  shall  indorse  on  his 
brief,  delivered  to  the  judges,  his  name  and  place  of  resi- 
dence. 

Rule  12.  Exchange  of  cases 

No  exchange  of  cases  will  be  allowed  unless  both  cases 
are  ready  for  argument,  and  counsel  intend  to  argue 
them  at  the  same  term  at  which  the  exchange  is  made; 
and  when  cases  are  exchanged,  each  shall  occupy  the 
proper  position  of  the  other  in  date,  on  the  same  and  every 
subsequent  calendar,  until  heard.  A  preferred  case,  ex- 
changed for  one  not  preferred,  or  set  down  for  a  partic- 
ular day,  shall  lose  its  preference,  and  no  case  will  be 
called  more  than  once  during  the  same  term,  unless  it 
shall  have  been  reserved  or  postponed  with  the  consent 
of  the  court. 

Rule  13.  Disposition  of  non-enumerated  motions  and  appeals 

from  orders 

Argument  of  non-enumerated  motions  and  appeals 
from  orders  will  be  heard  only  upon  the  first  day,  or  the 
third  Friday  of  a  term.  No  stipuTation  reserving  the 
argument  of  such  appeals  to  the  third  Friday  will  be 
honored  unless  such  stipulation  be  filed  with  the  clerk 
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not  later  than  Friday  preceding  the  opening  day  of  the 
tenn.  If  all  non-enumerated  motions  and  appeals  from 
orders  which  are  ready  for  hearing  on  the  first  day  of  the 
term  or  on  the  third  Friday  shall  not  be  heard  upon  such 
day,  the  hearing  will  be  continued  from  day  to  day  imtil 
they  shall  all  be  disposed  of,  before  the  general  calendar 
shall  be  taken  up,  unless  otherwise  ordered  by  the  court. 
Original  motions  in  this  coiu*t  may  be  noticed  for  the 
first  day  of  the  term,  or  for  the  Friday  in  any  subsequent 
week  of  the  term.    (As  amended  Nov.  25,  1908.) 

Rule  14.  Motions  for  reargument 

Motions  for  reargument  will  be  heard  only  on  notice 
to  the  adverse  party,  stating  briefly  the  ground  upon 
which  a  reargument  is  asked,  and  such  motions  must  be 
submitted  upon  printed  briefs,  stating  concisely  the  points 
supposed  to  have  been  overlooked  or  misapprehended  by 
the  court,  with  proper  reference  to  the  particular  portion 
of  the  case  and  the  authorities  relied  on;  and  a  copy  of 
the  opinion  delivered  by  the  court  in  deciding  the  case; 
and  coimsel  will  not  be  heard  orally. 

Rule  16.  Remittitur 

The  remittitur  to  be  transmitted  pursuant  to  sec- 
tion 1355  of  the  Code  shall  contain  a  copy  of  the  judg- 
ment or  order  of  this  court,  and  the  record  which  has  been 
filed  with  the  clerk,  and  shall  be  sealed  with  the  seal  and 
signed  by  the  clerk  of  this  court. 

Rule  16.  Official  examiners  of  title 

An  ofiScial  examiner  of  title,  before  he  is  licensed  and 
admitted  to  practice  as  such,  must  file  the  bond  required 
by  Rule  3  of  the  Rules  of  the  Coiuli  of  Appeals  relating 
to  applications  to  practice  as  official  examiners  of  title, 
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approved  by  the  presiding  justice  of  the  Appellate  Di- 
vision of  the  Supreme  Court  in  this  department.  In 
case  of  the  death  or  insolvency  of  either  of  the  sureties, 
the  official  examiner  of  title  must  forthwith  file  a  new 
bond  with  new  sureties  fully  complying  with  said  rule. 
Each  applicant  for  a  license  as  an  official  examiner  of 
title  must  also  produce  such  evidence  of  character  and 
as  to  his  standing  in  regard  to  financial  transactions  as 
the  Appellate  Division  of  this  department  may  require. 


Ordered,  that  the  clerk  be  and  he  is  hereby  directed  to 
file  no  stipulation  reserving  any  of  the  first  fifty  causes  on 
the  General  Calendar  beyond  the  first  week,  without  order 
of  the  court. 
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THE  JURISDICTION 

OF   THE 

COURT    OF    APPEALS 

The  Constitutional  Convention  of  1894  was.  con- 
fronted by  three  propositions  to  relieve  the  Court  of 
Appeals  —  an  increase  in  the  number  of  judges  of  the 
existing  court,  the  creation  of  an  auxihary  court,  or  the 
limitation  of  the  jurisdiction  of  the  court.  The  latter 
course  was  adopted.  The  jurisdiction  of  the  court  is 
defined  by  article  6,  section  9,  of  the  Constitution,  which 
also  authorized  the  legislature  to  further  restrict  its  ju- 
risdiction, subject  to  the  limitation  that  the  right  of  ap- 
peal shall  not  depend  upon  the  amount  involved.  The 
jurisdiction  prescribed  by  the  Constitution  is  restated 
and  somewhat  further  hmited  by  the  Code  of  Civil  Pro- 
cedure, sections  190,  191.  The  jurisdiction  of  the  court  is 
confined  to  a  review  of  questions  of  law,  except  where 
the  judgment  is  of  death.  Its  jurisdiction  to  review  ques- 
tions of  law  is  further  limited  by  a  prohibition  against 
the  review  in  any  event  of  the  unanimous  decision  of  the 
Appellate  Division  of  the  question  of  law,  formerly  re- 
viewable pursuant  to  section  1337  of  the  Code  of  Civil 
Procedure,  that  there  is  evidence  supporting  or  tending 
to  sustain  a  finding  of  fact  or  a  verdict  not  directed  by 
the  court.  Appeals  may  be  taken  as  of  right  to  the  Court 
of  Appeals  for  the  review  of  questions  of  law  from: 

1.  Final  judgments  in  actions. 

2.  Final  orders  in  special  proceedings. 

3.  Orders  granting  new  trials  on  exceptions,  where  the 
appellants  stipulate  that  upon  affirmance,  judgment  ab- 
solute shall  be  rendered  against  them. 

25  38.5 
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In  none  of  these  cases  can  the  appeal  be  taken  to  the 
Court  of  Appeals  if  the  action  or  proceeding  was  com- 
menced in  a  court  other  thim  the  Supreme  Court,  the 
Court  of  Claims,  a  County  Court  or  a  Surrogate's  Court, 
unless  the  Appellate  Division  allows  the  appeal.  More- 
over, if  the  action  is  (1)  to  recover  damages  for  a  personal 
iiij^uy>  (2)  to  recover  damages  for  injuries  resulting  in 
deatl^,  (3)  to  set  aside  a  judgment,  sale,  transfer,  convey- 
ance, assignment  or  written  instrument  as  in  fraud  of  the 
rights  of  creditors,  (4)  to  recover  wages,  salary,  or  com- 
pensation for  services,  including  expenses  incidental 
thereto,  or  damages  for  breach  of  any  contract  therefor, 
(5)  or  in  an  action  upon  an  individual  bond  or  individual 
imdertaking  on  appeal,  a  unanimous  judgment  of  affirm- 
ance by  the  Appellate  Division  is  not  reviewable  unless 
the  Appellate  Division  certifies  that  a  question  of  law  is 
involved  which  in  its  opinion  ought  to  be  reviewed,  or  in 
case  of  its  refusal  to  so  certify,  an  appeal  is  allowed  by  a 
judge  of  the  Court  of  Appeals. 

Non-final  or  interlocutory  judgments  or  orders  are 
not- .reviewable  by  the  Court  of  Appeals  in  any  event, 
whether  the  decision  of  the  Appellate  Division  is  unan- 
imous or  not,  imless  the  Appellate  Division  certifies  that 
one  or  more  questions  of  law  have  arisen  which,  in  its 
opinion,  ought  to  be  reviewed  by  the  Court  of  Appeals, 
in  which  case  the  appeal  brings  up  for  review  the  ques- 
tion or  questions  so  certified,  and  no  other. 

Discretionary  orders  are,  of  course,  not  reviewable, 
whether  final  or  otherwise. 

The  provisions  of  the  Constitution  and  Code  are  as 
follows: 

Constitution.  —  Article  6,  §  9 

§  9.  After  the  last  day  of  December,  one  thousand  eight  hundred  and 
ninety-five,  the  jurisdiction  of  the  Court  of  Appeals,  except  where  the  judg- 
ment is  of  death,  shall  be  Umited  to  the  review  of  questions  of  law.    No 
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unanimous  decision  of  the  Appellate  Diyision  of  the  Supreme  Court  that 
there  is  evidence  supporting  or  tending  to  sustain  a  finding  of  fact  or  a  ver- 
dict not  directed  by  the  court,  shall  be  reviewed  by  the  Court  of  Appeals. 
Except  where  the  judgment  is  of  death,  appeals  may  be  taken,  as  of  right, 
to  said  court  only  from  judgments  or  orders  entered  upon  decisions  of  the 
Appellate  Division  of  the  Supreme  Court,  finally  determining  actions  or 
special  proceedings,  and  from  orders  granting  new  trials  on  exceptions, 
where  the  appellants  stipulate  that  upon  afl&rmance  judgment  absolute 
shall  be  rendered  against  them.  The  Appellate  Division  in  any  depart- 
ment may,  however,  allow  an  appeal  upon  any  question  of  law  which,  in 
its  opinion,  ought  to  be  reviewed  by  the  Court  of  Appeals. 

The  legislature  may  further  restrict  the  jurisdiction  of  the  Court  of 
Appeals  and  the  right  of  appeal  thereto,  but  the  right  to  appeal  shall  not 
depend  upon  the  amoimt  involved. 

The  provisions  of  this  section  shall  not  apply  to  orders  made  or  judg- 
ments rendered  by  any  General  Term  before  the  last  day  of  December,  one 
thousand  eight  hundred  and  ninety-five,  but  appeals  therefrom  may  be 
taken  under  existing  provisions  of  law. 

Code  of  Civil  Procedare 

(Civ.  Pro.) 

S  190.  The  jurisdiction  of  the  Court  of  Appeals  in  ciuil  actions.  —  The 
Court  of  Appeals  has  exclusive  jurisdiction  to  review  upon  appeal  every 
actual  determination  made  prior  to  the  last  day  of  December,  eighteen  hun- 
dred and  ninety-five,  at  a  General  Term  of  the  Supreme  Court,  or  by  either 
of  the  Superior  City  Courts,  as  then  constituted,  in  all  cases  in  which, 
under  the  provisions  of  law  existing  on  said  day,  appeals  might  be  taken 
to  the  Court  of  Appeals.  From  and  after  the  last  day  of  December,  eigh- 
teen hundred  and  ninety-five,  the  jurisdiction  of  the  Court  of  Appeals  shall, 
in  civil  actions  and  proceedings,  be  confined  to  the  review  upon  appeal  of 
the  actual  determination  made  by  the  Appellate  Division  of  the  Supreme 
Court  in  either  of  the  following  cases,  and  no  others: 

1.  Appeals  may  be  taken  as  of  right  to  said  court,  from  judgments  or 
orders  finally  determining  actions  or  special  proceedings,  and  from  orders 
granting  new  trials  on  exceptions,  where  the  appellants  stipulate  that  upon 
affirmance,  judgment  absolute  shall  be  rendered  against  them. 

2.  Appeals  may  also  be  taken  from  determinations  of  the  Appellat'C  Di- 
vision of  the  Supreme  Court  in  any  department  where  the  Appellate  Divi- 
sion allows  the  same,  and  certifies  that  one  or  more  questions  of  law  have 
arisen  which,  in  its  opinion,  ought  to  be  reviewed  by  the  Court  of  Appeals, 
in  which  case  the  appeal  brings  up  for  review  the  question  or  questions  so 
certified,  and  no  other;  and  the  Court  of  Appeals  shall  certify  to  the  Ap- 
pellate Division  its  determination  upon  such  questions.,  (Hius  am.  by  L. 
1895,  ch.  946,  in  effect  January  1, 1896.) 
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§  191.  LimiUUion8f  exceptions  and  conditions,  —  The  jurisdiction  con- 
ferred by  the  last  section  is  subject  to  the  following  limitations,  exceptions 
and  conditions: 

1.  No  appeal  shall  be  taken  to  said  court,  in  any  civil  action  or  proceed- 
ing commenced  in  any  court  other  than  the  Supreme  Court,  Court  of 
Claims,  County  Court,  or  a  Surrogate's  Court  unless  the  Appellate  Divi- 
sion of  the  Supreme  Court  allows  the  appeal  by  an  order  made  at  the  term 
which  rendered  the  determination,  or  at  the  next  term  after  judgment  is 
entered  thereupon,  and  shall  certify  that  in  its  opinion  a  question  of  law  is 
involved  which  ought  to  be  reviewed  by  the  Court  of  App^Us. 

2.  No  appeal  shall  be  taken  to  said  court  from  a  judgment  of  affirmance 
hereafter  rendered  in  an  action  to  recover  damages  for  a  personal  injury, 
or  to  recover  damages  for  injuries  resulting  in  death,  or  in  an  action  to  set 
aside  a  judgment,  sale,  transfer,  conveyance,  assignment  or  written  instru- 
ment a^  in  fraud  of  the  rights  of  creditors,  or  in  an  action  to  recover  wages, 
salary  or  compensation  for  services,  including  expenses  incidental  thereto, 
or  damages  for  breach  of  any  contract  therefor,  or  in  an  action  upon  an 
individual  bond  or  individual  undertaking  on  appeal,  when  the  decision  of 
the  Appellate  Division  of  the  Supreme  Court  is  unanimous,  unless  such  Ap- 
pellate Division  shall  certify  that  in  its  opinion  a  question  of  law  is  involved 
which  ought  to  be  reviewed  by  the  Court  of  Appeals,  or  unless  in  case  of  its 
refusal  to  so  certify,  an  appeal  is  allowed  by  a  judge  of  the  Court  of  Appeab. 

3.  The  jurisdiction  of  the  court  is  limited  to  a  review  of  questions  of  law. 

4.  No  unanimous  decision  of  the  Appellate  Division  of  the  Supreme 
Court  that  there  is  evidence  supporting  or  tending  to  sustain  a  finding  of 
fact  or  a  verdict  not  directed  by  the  court,  shall  be  reviewed  by  the  Court  of 
Appeals.  (Thus  am.  by  L.  1890,  ch.  559,  L.  1898,  ch.  574,  and  L.  1900,  ch. 
592.) 

§  2261.  Effect  of  appeal  limiied  in  certain  cases.  —  The  issuing  or  execu- 
tion of  the  warrant  cannot  be  stayed  by  such  an  appeal,  or  by  the  giving  of 
an  undertaking  thereupon,  otherwise  than  as  prescribed  in  the  next  sec- 
tion. An  appeal  cannot  be  taken  to  the  Court  of  Appeals,  from  a  final 
determination  of  the  Appellate  Division  of  tte  Supreme  Court,  upon  such 
an  appeal,  unless  the  latter  court,  by  an  order,  made  at  the  term  of  the 
Appellate  Division  where  the  final  order  is  made,  or  the  next  term  there- 
after allows  it  to  be  taken.  (Thus  am.  by  L.  1895,  ch.  946,  in  effect  Janu- 
ary 1,  1896.) 

This  section  relates  to  a  sunmiary  proceeding  to  recover  the  possession  of 
real  property.  As  the  proceeding  is  usually  commenced  in  an  inferior  court, 
the  right  to  appeal  to  the  Court  of  Appeab  is  also  limited  by  subdivision  1 
of  section  191  of  the  Code. 

Jurisdiction  is  statutory.  —  The  right  of  appeal  is  not  a  natural  or  in- 
herent right,  but  rests  upon  the  statute  alone,  and  may  be  taken  away  by 
the  legislature,  unless  conferred  by  the  organic  law  of  the  State.   The  juris- 
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diction  of  the  Court  of  Appeals  is  designated  and  created  by  law,  and  it 
has  no  other.  Croveno  v.  Atlantic  Ave.  R.  R.  Co.  (1896),  150  N.  Y.  225, 
citing  People  ex  rel.  Grissler  v.  Fowler  (1874),  55  id.  675;  Hewlett  v.  Elmer 
(1886),  103  id.  156,  164. 

The  Court  of  Appeals  has  no  jurisdiction,  unless  it  is  conferred  by  stat- 
ute. This  applies  to  civil  and  criminal  actions,  and  special  proceedings  of 
a  criminal  nature  which  are  created  by  statute,  and  are  partly  civil  and 
partly  criminal  in  character.  People  ex  rel.  Commrs.  of  Charities  v.  Cul- 
len  (1897),  151  N.  Y.  54. 

The  provimons  of  article  6  of  section  9  of  the  Constitution  do  not  pro- 
hibit the  legislature  from  enlarging  the  jurisdiction  of  the  court,  save  only 
in  those  special  cases  which  are  expressly  withdrawn  from  its  review. 
Pec^le  ex  rel.  Conunrs.  of  Charities  v.  Cullen  (1897),  153  N.  Y.  629. 

The  Court  of  Appeab  has  no  jurisdiction  to  review  an  order  which  is  not 
made  in  a  civil  or  criminal  action  or  proceeding.  The  jurisdiction  of  the 
court  is  solely  statutory.    Matt^  of  Jones  (1905),  181  N.  Y.  389. 

Appeal  by  Public  Service  Commission.  —  The  Public  Service  Commis- 
ffion  is  entitled  to  prosecute  an  appeal  from  an  order  of  the  Appellate  Divi- 
sion which  annulled  its  determination  denying  an  application  by  a  railroad 
company  for  permission  to  construct  and  operate  an  extension  of  its  road. 
People  ex  rel.  South  Shore  T.  Co.  v.  Wilcox  (1909),  196  N.  Y.  112,  affg. 
133  Aw>.  Div.  566,  118  N.  Y.  Supp.  248. 

Construction  of  section  190,  subdivision  1.  —  Section  190  refers  only  to 
final  judgments  in  actions  and  final  orders  in  special  proceedings.  It  does 
not  allow  an  appeal  from  an  order  in  an  action,  even  although  it  is  one 
which  ends  the  litigation.  Van  Arsdale  v.  King  (1898),  155  N.  Y.  325; 
Jewelers'  Mer.  Agency  v.  Rothschild  (1898),  id.  245. 

Appeals  to  the  Court  of  Appeals  may  be  taken  as  of  right  only  from 
"judgments  or  orders  finally  determining  actions  or  special  proceedings" 
(excepting  orders  granting  new  trials  on  exceptions),  which  means,  as  have 
been  authoritatively  determined,  (1)  final  judgments  determining  actions, 
and  (2)  final  orders  determining  special  proceedings  on  the  merits.  It  is 
not  enough  that  the  action  or  special  proceeding  be  ended  by  the  judgment 
or  order;  it  must  be  determined  upon  the  merits.  Van  Nostrand  v.  Van 
Nostrand  (1908),  125  App.  Div.  718,  110  N.  Y.  Supp.  142. 

Orders  appealable  as  of  right  —  In  the  following  cases,  the  orders 
therein  were  held  to  be  final  orders  in  special  proceedings,  and  appealable 
as  of  right  to  the  Court  of  Appeals  : 

An  order  for  distribution  of  surplus  moneys  in  foreclosure  is  made  in  a 
special  proceeding  and  an  appeal  therefrom  may  be  taken  to  the  Court  of 
Appeab  without  permission.  VeUeman  v.  Rohrig  (1908),  193  N.  Y.  439, 
aflFg.  127  App.  Div.  692,  111  N.  Y.  Supp.  636. 
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An  order  in  a  special  proceeding  instituted  by  a  property  owner  to  re- 
view an  assessment  levied  for  local  improvement  which  sets  aside  the  assess- 
ment not  only  as  to  him  but  as  to  all  the  property  owners  is  a  final  order 
determining  the  proceeding  and  appealable  to  the  Court  of  Appeab.  Mat- 
ter of  Munn  (1900),  166  N.  Y.  149. 

An  order  of  the  Appellate  Division  finally  determining  a  proceeding  by 
mandamus  for  the  recount  of  ballots  is  appealable  as  of  right  to  the  Court 
of  Appeals  as  an  order  finally  determining  a  special  proceeding.  People 
ex.  rel.  Feeny  v.  Board  of  Canvassers  (1898),  156  N.  Y.  36. 

An  order  quashing  a  writ  of  certiorari  sought  to  be  obtained  by  the  forest 
commission.    People  ex  rel.  Forest  0>m.  v.  Campbell  (1897),  162  N.  Y.  61. 

An  order  granting  an  application  by  an  attorney  to  vacate  a  satisfaction 
of  judgment  executed  by  his  client,  and  to  enforce  the  judgment  by  execu- 
tion to  the  extent  of  the  attorney's  lien  thereon.  Peri  v.  N.  Y.  C.  &  H. 
R.  R.  R.  Co.  (1897),  162  N.  Y.  621. 

An  order  of  the  Appellate  Division,  finally  determining  a  proceeding  by 
mandamus  for  a  recount  of  ballots,  imder  section  114  of  the  Election  Law. 
People  ex  rel.  Feeny  v.  Board  of  Canvassers  (1898),  156  N.  Y.  36. 

An  order  made  by  a  justice  of  the  Supreme  Court,  determining,  as  a  re- 
sult of  the  investigation,  a  summary  investigation  into  the  affairs  of  a 
village  instituted  under  the  General  Municipal  Law.  Matter  of  Taxpayers 
of  Pittsburgh  (1898),  157  N.  Y.  78. 

A  final  order  in  a  proceeding  for  a  voluntary  dissolution  of  a  corporation 
under  Code,  sections  2419-2431.  Matter  of  Hulbert  Bros.  &  Co.  (1899), 
160  N.  Y.  9. 

An  order  therein  confirming  a  referee's  report  upon  a  receiver's  accounts 
and  the  claims  of  creditors,  and  directing  distribution  of  assets.    Id. 

An  order  of  the  Appellate  Division  affirming  a  final  order  in  proceedings 
for  intermediate  accounting.    Matter  of  Taknage  (1899),  160  N.  Y.  612. 

An  order  of  the  Appellate  Division,  affirming  an  order  or  decree  of  a 
Surrogate's  0>urt  settling  an  intermediate  account  of  executors.  Matter 
of  Prentice  (1899),  160  N.  Y.  568. 

An  order  removing  the  conmiittee  of  an  incompetent.  Matter  of  Chap- 
man (1900),  162  N.  Y.  466. 

A  reversal  by  the  Appellate  Division  of  an  order  granting  a  modification 
of  a  decree  for  alimony.    Wetmore  v.  Wetmore  (1900),  162  N.  Y.  603. 

An  order  condenming  water  rights.  Village  of  Champlain  v.  McCrea 
(1901),  166  N.  Y.  264. 

An  order  setting  aside  an  assessment  for  a  local  improvement  as  to  all  the 
property  owners.    Matter  of  Munn  (1900),  166  N.  Y.  149. 

An  order  of  a  surrogate  vacating  the  satisfaction  of  a  decree  in  a  proceed- 
ing for  an  accounting.    Matter  of  Regan  (1901),  167  N.  Y.  338. 

An  order  of  Appellate  Division  reversing  an  order  appointing  a  referee 
to  ascertain  and  report  value  of  services  in  proceeding  to  enforce  attorney's 
lien,  and  also  denying  application.    Matter  of  King  (1901),  168  N.  Y.  53. 
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An  order  of  the  Appellate  Division  Reversing  an  order  directing  the  pay- 
ment of  an  award  in  condemnation  proceedings,  without  deduction  for  tax. 
Matter  of  Board  of  Education  of  N.  Y.  (1902),  169  N.  Y.  456. 

An  order  of  Appellate  Division  reversing  an  order  compelling  the  delivery 
of  books  to  a  public  officer  under  Code,  §  2471a,  and  denying  the  application. 
Matter  of  Brenner  (1902),  170  N.  Y.  185. 

An  order  of  the  Appellate  Division  reversing  the  order  of  a  surrogate 
continuing  a  proceeding  for  a  compulsory  accounting  by  an  administratrix. 
Matter  of  fltssimons  (1903),  174  N.  Y.  15. 

An  order  punishing  a  witness  for  contempt  in  refusing  to  disclose  in- 
formation which  was  not  privileged.  Matter  of  IGng  v.  Ashley  (1904), 
179  N.  Y.  281. 

Nor  is  an  order  directing  the  Railroad  Commission  to  issue  a  certificate 
of  public  convenience.    Matter  of  Wood  (1905),  181  N.  Y.  93. 

Orders  not  appealable  as  of  riglit.  —  In  the  following  cases  the  orders 
therein  were  held  not  appealable  to  the  (Dourt  of  Appeals  as  of  right,  either 
on  the  ground  that  they  were  orders  in  actions,  or  non-final  orders  in  special 
proceedings:  ^ 

An  order  dismissing  an  appeal  from  an  order  amending  a  judgment  is 
not  appealable  to  the  (Dourt  of  Appeals.  Van  Noetrand  v.  Van  Nostrand 
(1908),  125  App.  Div.  718, 110  N.  Y.  Supp.  142. 

An  order  of  the  Appellate  Division  affirming  an  order  of  the  Special 
Term  directing  the  permanent  receiver  of  an  insolvent  domestic  corpora- 
tion to  pay  the  claim  of  a  creditor  of  the  corporation  made  upon  an  applica- 
tion of  the  creditor  in  the  action  for  dissolution  is  not  an  order  finally 
determining  an  action  or  special  proceeding  and  hence  is  not  appealable  as 
of  right  to  the  Court  of  Appeals.  People  v.  American  Loan  &  Trust  Co. 
(1896),  160  N.  Y.  117. 

An  order  reversing  an  order  of  the  Special  Term  vacating  a  final  order 
and  judgment  in  a  condemnation  proceeding  is  not  a  final  order  in  the 
special  proceeding  within  the  meaning  of  the  Constitution  and  therefore 
is  not  appealable  as  of  right  to  the  Court  of  Appeab.  City  of  Johnstown 
V.  Wade  (1898),  157  N.  Y.  50. 

A  proceeding  for  the  removal  of  a  dty  magistrate  of  the  city  of  New  York 
is  not  a  special  proceeding  and  an  appeal  therein  does  not  He  to  the  court  of 
appeals  as  a  matter  of  right.  Matter  of  Droege  (1909),  197  N.  Y.  44,  dis- 
tinguishing 129  App.  Div.  866, 114  N.  Y.  Supp.  375. 

An  order  of  the  App>ellate  Division  affirming  an  order  of  the  Supreme 
0>urt,  directing  the  permanent  receiver  of  an  insolvent  corporation,  to  pay 
out  funds  in  his  hands,  in  settlement  of  the  claim  of  a  particular  creditor. 
People  V.  Am.  Loan  &  Trust  Co.  (1896),  150  N.  Y.  117. 

An  order  adjudging  a  defendant  guilty  of  contempt,  imposing  a  fine  and 
providing  for  a  reference  to  take  proof  and  report  as  to  the  damages  sus- 
tained by  the  plaintiff  by  the  acts  and  misconduct  of  the  defendant.  Ray 
v.  N.  Extension  R.  R.  Co.  (1898),  155  N.  Y.  102. 
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A  proceeding  to  punish  a  party  {or  contempt  instituted  by  an  order  to 
show  cause,  to  enforce  the  judgment  in  an  action.  Jeweler's  Mer.  Agency 
V.  RothschUd  (1898),  155  N.  Y.  245. 

An  order  of  the  Appellate  Division  which  not  only  reverses  an  order  of 
the  Special  Term  quashing  a  writ  of  certiorari,  but  also  reinstates  the  writ. 
People  ex  rel.  Bronx  G.  &  E.  Co.  v.  Barker  (1898),  155  N.  Y.  308. 

An  order  affirming  an  order  vacating  an  order  for  the  examination  of 
witnesses  under  the  anti-monopoly  act  of  1897.  Matter  of  Att<Miiey- 
General  (1898),  155  N.  Y.  441. 

An  order  of  the  Appellate  Division,  reversing  an  order  of  the  Special 
Term  vacating  a  judgment  in  a  condemnation  proceeding.  City  of  John^ 
town  V.  Wade  (1898),  157  N.  Y.  50. 

An  order  of  the  Appellate  Division  appointing  commissioners  to  ascer- 
tain the  damage  of  a  property-owner  by  reason  of  a  change  of  grade  of  a 
village  street.    Matter  of  Grab  (1898),  157  N.  Y.  69. 

An  order  of  a  Surrogate's  Court,  denying  an  application  to  open  the  de- 
cree entered  in  a  proceeding  for  the  final  judicial  settlement  of  an  executor's 
accounts,  and  to  require  a  further  accounting.  Matter  of  Small  (1899), 
158  N.  Y.  128.  • 

An  interlocutory  judgment  and  order  in  decedent's  estate  action.  Ander- 
son V.  Daley  (1899),  159  N.  Y.  146. 

An  order  determining  the  petition  of  a  claimant  for  payment  from  a  re- 
ceiver appointed  in  a  pending  action  for  the  foreclosure  of  a  corporation 
mortgage.  Guarantee  Trust  Co.  v.  P.  R.  &  N.  E.  R.  R.  Co.  (1899),  160 
N.  Y.  1. 

An  order  of  the  Appellate  Division,  reversing  an  order  vacating  an  execu- 
tion against  the  person  of  the  judgment  debtor.  Steamship  Richmond  Hill 
Co.  V.  Seager  (1899),  160  N.  Y.  312. 

An  order  of  the  Appellate  Division  reversing  an  interlocutory  judgment 
and  granting  a  new  trial.    Townsend  v.  Van  Buskirk  (1900),  162  N.  Y.  265. 

An  order  denying  a  motion  for  a  new  trial  upon  the  minutes  upon  the 
ground  specified  in  section  999  of  the  Code.  The  order  is  intermediate 
within  the  meaning  of  section  1316.   Taylor  v.  Smith  (1900),  164  N.  Y.  399. 

An  order  of  the  Appellate  Division  denying  a  motion  for  a  new  trial  on 
exceptions  pursuant  to  section  1001  of  the  Code,  made  intermediate  the 
interlocutory  and  final  judgments.  Young  v.  Gilmour  (1901),  167  N.  Y. 
500. 

An  order  denying  a  "motion  herein  to  vacate  and  set  aside  the  warrants 
of  attachment  and  judgment  in  this  action."  Hammond  v.  National  Life 
Assn.  (1901),  168  N.  Y.  262. 

An  interlocutory  order  in  a  proceeding  to  punish  a  witness  for  contempt 
under  Code,  §  915.    Matter  of  Strong  v.  Randall  (1904),  177  N.  Y.  400. 

Effect  of  allowance  of  appeal  is  merely  to  place  appellants  in  the  same 
position  as  if  they  possessed  the  right  to  appeal  without  order  of  allow- 
ance.   Caponigri  v.  Altieri  (1900),  164  N.  Y.  476. 
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Rules  as  to  appealability  of  ofders  of  reversal  made  by  Appellate  Divi- 
sion, Second  Department  —  1.  If  our  order  reverse  a  jud^nent  entered 
upon  the  verdict  of  a  jury,  and  the  order  denying  the  motion  on  the  minutes 
for  a  new  trial,  it  is  not  appealable  to  the  Court  of  Appeals.  It  must  affirm 
on  the  facts  the  order  denying  the  motion  for  a  new  trial  in  order  to  be 
appealable.  In  practice  this  is  sometimes  done  by  incorporating  in  our 
order  of  reversal  a  certificate  that  we  have  "examined  the  facts  and  found 
no  error  therein/'  and  the  Court  of  Appeals  accepts  an  order  of  reversal 
containing  this  colificate  as  equivalent  to  an  order  affirming  on  the  facts 
the  order  appealed  from  and  reversing  it  on  exceptions  only. 

2.  If  our  order  reverse  a  judgment  in  a  case  where  there  was  no  jury  trial, 
the  reversal  is  presumed  to  be  on  the  law  only  imless  it  contain  the  formula 
that  it  is  both  on  the  law  and  on  the  facts;  so  that  unless  it  be  on  the  law 
and  facts,  no  special  formula  is  necessary,  but  only  a  simple  reversal. 
Duryea  v.  Zimmerman  (1906),  123  App.  Div.  805, 108  N.  Y.  Supp.  548. 

Appellate  Division  cannot  allow  appeal  nunc  pro  tunc  —  Where  an  ap- 
peal from  an  order  not  appealable  as  of  right  has  been  taken  to  the  Court 
of  Appeals,  without  prior  permission,  the  Appellate  Division  has  no  power 
to  give  a  retroactive  allowance  of  the  appeal  nunc  pro  tunc.  Guarantee 
Trust  Co.  V.  P.  R.  A  N.  E.  R.  R.  Co.  (1899),  160  N.  Y.  1;  Steamship  Rich- 
mond Hill  Co.  V.  Seager  (1899),  id.  312. 

Appeal  from  order  granting  new  trial  on  exceptions;  stipulation  indis- 
pensable. —  **  The  jurisdiction  of  this  court  is  limited  by  the  Constitu- 
tion to  questions  of  law.  The  question  must  arise,  in  all  appeals  given  as 
a  matter  of  right,  either  upon  review  of  a  final  judgment  or  a  final  order 
in  a  special  proceeding,  or  an  order  granting  a  new  trial  upon  exceptions. 
This  court  never  had  jurisdiction  to  review  an  order  granting  a  new  trial 
except  in  conjunction  with  a  stipulation  for  judgment  absolute.  That  was 
for  the  plain  reason  that  the  order  granting  a  new  trial  cannot  be  in  any 
sense  a  final  judgment,  and  in  many  cases  determines  nothing  concerning 
the  real  legal  merits  of  the  controversy.  Hence  it  has  long  been  the  prac- 
tice, embodied  in  the  statute,  to  require  a  party  who  seeks  to  review  in  this 
court  an  order  granting  a  new  trial,  to  accompany  his  notice  of  appeal 
with  a  stipulation  that  in  case  he  fails  to  succeed,  an  absolute  judgment 
shall  be  rendered  against  him.  .  .  .  The  jurisdiction  of  this  court  is 
restricted  to  final  judgments  in  actions,  and  to  two  classes  of  orders  therein 
specified.  One  is  a  final  order  in  a  special  proceeding.  .  .  .  The  other 
class  of  orders  which  we  may  review  are  described  in  the  Constitution  as 
orders  'granting  new  trials  on  exceptions,  where  the  appellants  stipulate 
that  upon  aflirmance  judgment  absolute  shall  be  rendered  against  them.' 
.  .  .  The  legislature  cannot  dispense  with  this  condition,  since  it  can- 
not enlarge  the  jurisdiction  of  this  court  in  that  respect,  though  it  may 
further  restrict  it.  .  .  .  The  correct  construction  of  the  Constitution 
and  the  statute  which  follows  it  is  that  certain  appeals  may  be  made  to 
this  court  as  a  matter  of  right.    Cert£un  other  appeals,  not  given  as  matter 
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of  right,  may  be  sent  here  on  the  certificate  of  the  court  below,  but  that 
court  has  no  power  to  allow  an  appeal,  given  as  matter  of  right  upon  certain 
conditions,  by  dispensing  with  the  conditions.  .  .  .  The  fair  construc- 
tion of  the  language  employed  indicates  quite  clearly  an  intention  to  confine 
such  appeals  within  the  old  limits."  Mundt  v.  Glokner  (1809),  160  N.  Y. 
571. 

An  order  granting  a  new  trial  on  exceptions  within  the  meaning  of  article 
6,  section  9,  of  the  Constitution,  which  authorized  appeals  as  of  right  to  the 
Court  of  Appeals,  from  orders  of  the  Appellate  Division,  where  the  appel- 
lants stipulate  that  upon  affirmance  judgment  absolute  shall  be  rendered 
against  them,  may  be  founded  on  an  exception  filed  as  provided  by  section 
1022  of  the  Code,  and  a  decision  which  does  not  state  separately  the  facts 
found.   Otten  v.  Manhattan  Railway  Co.  (1898),  150  N.  Y.  395. 

The  Appellate  Division  cannot,  by  certifying  questions  for  review,  dis- 
pense with  the  stipulation  for  judgment  absolute,  in  a  case  appealable  as 
a  matter  of  right.  N.  Y.  C.  &  H.  R.  R.  Co.  v.  State  of  N.  Y.  (1901),  166 
N.  Y.  286. 

When  reversal  by  Appellate  Division  on  questions  of  fact  precludes 
Court  of  Appeals  from  entertaining  appeal.  —  Under  the  constitutional 
limitation,  the  0>urt  of  Appeals  has  no  jurisdiction  to  hear  an  appeal  from 
a  determination  of  the  Appellate  Division  reversing  a  judgment  of  a  Trial 
Court  in  a  civil  acUon  upon  questions  of  fact  or  of  both  law  and  fact  pro- 
vided there  is  any  material  question  of  fact  in  the  case,  but  the  jurisdiction 
of  the  Court  of  Appeals  is  not  controlled  by  the  certificate  of  the  Appellate 
Division  that  they  reversed  on  the  facts  unless  the  evidence  shows  that 
there  actually  was  a  question  of  fact  which  arises  directly  when  there  is 
a  conflict  in  the  evidence  and  indirectly  when  there  is  no  conflict  but  di- 
verse inferences  may  be  drawn  from  the  undisputed  facts.  Hirsch  v.  Jones 
(1908),  191  N.  Y.  195. 

Certificate  of  Appellate  Division  under  section  190,  subdivision  2.  —  A 
question  certified  to  the  Court  of  Appeals  by  the  Appellate  Division  should 
not  be  alternative  in  form.  Each  question  should  be  separately  stated  so 
that  it  can  be  answered  yes  or  no.   Devlin  v.  Hinman,  (1899),  161  N.Y.  115. 

A  question  certified  to  the  Court  of  Appeals  should  be  a  distinct  point 
or  proposition  of  law,  clearly  stated,  so  that  it  can  be  definitely  answered 
without  regard  to  other  issues  in  the  case,  and  should  be  a  question  of  law 
only.  If  a  question  is  stated  in  such  broad  and  indefinite  terms  that  it 
will  admit  of  one  answer  under  one  set  of  circumstances,  and  a  different 
answer  under  another,  or  if  it  presents  merely  an  abstract  proposition,  and 
no  facts  are  disclosed  in  the  record  which  show  that  it  arose  in  the  case, 
the  court  should  decline  to  answer  it.  Grannan  v.  Westchester  Racing  As- 
sociation (1897),  153  N.  Y.  449,  citing  several  cases  in  United  States  Su- 
preme 0>urt  in  support  of  the  rule. 

Where  a  case  not  otherwise  reviewable  is  brought  up  on  specific  certified 
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questions,  they  should  be  so  framed  that  the  answer  may  determine  the 
particular  controversy  involved  in  the  appeal,  and  not  merely  a  part  of  it. 
Where  the  decision  below  may  stand  upon  several  grounds,  it  is  not  enough 
that  the  question  certified  presents  only  the  weak  proposition  involved, 
ignoring  all  the  other  ground  upon  which  the  decision  may  well  stand. 
Blaschko  v.  Wurster  (1898),  156  N.  Y.  437.  See  also  Young  v.  Fox  (18d8), 
155  id.  615. 

Abstract  propositions.  —  Where  the  certificate  of  the  Appellate  Division 
presents  merely  an  abstract  proposition,  and  no  facts  are  disclosed  in  the 
record  which  shows  that  it  arose  in  the  case,  the  Court  of  Appeals  will 
decline  to  answer.  Herst  v.  Shea  (1898),  156  N.  Y.  169;  Schenck  v.  Barnes 
(1898),  id.  316;  Ck)atsworth  v.  Lehigh  Valley  R.  R.  Ck).  (1898),  id.  451; 
Matter  of  Norton  (1899),  158  id.  130;  Matter  of  Davies  (1901),  168  N.  Y. 


Review  by  Court  of  Appeals  of  qnestioo  certified  by  Appellate  Divi- 
sion. —  The  answer  of  the  Court  of  Appeals  to  questions  certified  to  it  for 
decision  must  be  limited  to  the  questions  which  were  before  the  courts  be- 
low as  raised  by  the  facts  disclosed  —  not  to  abstract  propositions  or  con- 
tingent questions.    Matter  of  Robinson  (1899),  160  N.  Y.  448. 

In  passing  upon  a  question  certified  to  it,  it  is  the  duty  of  the  court  to 
examine  the  record  not  only  to  see  that  it  actually  arose,  but  also  to  see 
that  it  arose,  so  that  it  can  be  decided  as  an  existing  issue  between  the 
parties,  and  the  danger  upon  passing  upon  merely  abstract  propositions 
may  thus  be  avoided.    Baxter  v.  McDonnell  (1897),  154  N.  Y.  432. 

Reference  to  opinion  of  Appellate  Division.  —  When  an  order  certifying 
a  question  for  review  expressly  refers  to  the  opinion  of  the  App>ellaie  Divi- 
sion, the  opinion  becomes  a  part  of  the  record  and  can  be  resorted  to  for 
the  purpose  of  ascertaining  the  ground  of  the  decision  appealed  from. 
Pringle  v.  Long  Island  R.  R.  Co.  (1898),  157  N.  Y.  100;  Kaplan  v.  New 
York  Biscuit  Co.  (1896),  151  id.  171. 

Order  granting  new  trial  on  exceptions.  —  In  order  that  an  order  of 
reversal  of  the  Appellate  Division  may  be  appealable  to  the  Court  of  Ap- 
peals, it  must  affirm  on  the  facts  the  order  denying  a  motion  for  a  new  trial 
on  the  minutes,  either  in  so  many  words,  or  in  some  equivalent  way,  such 
as  by  the  certificates  sometimes  put  in  the  order,  that  the  order  "is  reversed 
on  exceptions  only,  the  facts  having  been  examined  and  no  error  found 
therein."  Brennan  v.  City  of  New  York  (1907),  123  App.  Div.  7,  107 
N.  Y.  Supp.  455. 

The  Appellate  Division  cannot  by  certificate  allow  an  appeal  to  the  Court 
of  Appeals  from  an  order  granting  a  new  trial  on  exceptions,  and  ^thereby 
dispense  with  the  necessity  for  a  stipulation  for  judgment  absolute  in  that 
court.  Mundt  v.  Glokner  (1899),  160  N.  Y.  571.  An  order  of  reversal 
based  upon  an  exception  filed  to  the  decision  of  the  trial  court  and  award- 
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ing  a  new  trial,  grants  a  new  trial  ''on  exceptions''  within  this  section  and 
is  reviewable  by  the  Court  of  Appeals.  Otten  v.  Manhattan  Ry.  Co.  (1896), 
150  N.  Y.  395.  Prior  to  the  adoption  of  the  Constitution  of  1894,  it  was 
settled  that  an  order  granting  a  new  trial  upon  exceptions  in  a  special  pro- 
ceeding was  not  appealable  to  the  Court  of  Appeals.  The  judiciary  article 
adopted  at  that  time  did  not  intend  to  change  the  rule  in  this  respect. 
Matter  of  Gibson  (1909),  195  N.  Y.  466,  dismissing  appeal  from  128  App. 
Div.  769,  113  N.  Y.  Supp.  266. 

Appeal  upon  stipulation  for  judgment  absolute  where  a  question  of  fact 
is  involved  is  hazardous  if  not  fatal.  Under  such  circumstances  an  appeal 
will  not  be  dismissed,  but  the  order  appealed  from  will  be  affirmed  and  judg- 
ment iJt)solute  ordered  against  the  appellant.  Tousley  v.  Hastings  (1909), 
194  N.  Y.  79,  affg.  127  App.  Div.  94,  111  N.  Y.  Supp.  344. 

Appeal  from  interlocutory  judgment  —  An  appeal  from  an  interlocu- 
tory judgment,  or  order  which  decided  the  question,  while  not  reviewable 
of  itself,  is  proper  to  enable  the  Court  of  Appeals  to  entertain  a  question  of 
law  certified  to  it  by  the  Appellate  Division  for  decision.  Bank  of  Metropo- 
lis V.  Faber  (1896),  150  N.  Y.  200. 

Discretionary  orders  not  appealable.  —  An  order  of  restitution,  made 
under  section  1323  of  the  Code,  is  a  discretionary  order — ^not  reviewable 
by  the  Court  of  Appeals.  Merriam  v.  Parker  Lithographic  Co.  (1898), 
155  N.  Y.  136. 

While  the  granting  or  denial  of  a  motion  for  a  bill  of  particulars  ordinarily 
rests  within  the  sound  discretion  of  the  Supreme  Court  which  discretion  is 
not  reviewable  by  the  Court  of  Appeals  yet  there  is  a  limit  to  such  discre- 
tion and  where  an  order  requires  a  plaintiff  to  furnish  the  particulars  of 
evidence,  which  it  is  not  within  his  power  to  furnish,  or  precludes  him  from 
giving  lawful  and  proper  evidence  upon  the  trial  because  he  has  failed  to 
specify  in  advance  what  such  evidence  will  disclose,  a  question  of  law  is 
presented  which  is  reviewable  in  the  Court  of  Appeals.  People  v.  Mc- 
Clellan  (1908),  191  N.  Y.  341,  revg.  124  App.  Div.  215,  108  N.  Y.  Supp. 
765. 

An  order  bringing  in  an  additional  party  defendant  being  within  the 
sound  discretion  of  the  court  making  the  same  is  not  reviewable  in  the  Court 
of  Appeals.  Gittleman  v.  Feltman  (1908),  191  N.  Y.  205,  affg.  122  App. 
Div.  385,  106  N.  Y.  Supp.  839. 

A  refusal  of  equitable  relief  by  a  Trial  Court  being  discretionary,  is  not 
reviewable  by  the  Court  of  Appeals.  Bremer  v.  Manhattan  Ry.  Co.  (1908), 
191  N.  Y.  333,  modfg.  113  App.  Div.  905,  99  N.  Y.  Supp.  1135. 

The  people  of  the  state  having  been  made  a  party  defendant  under  sec- 
tion 1594  of  the  Code  of  Civil  Procedure  in  an  action  brought  by  one  of  the 
heirs  of  an  intestate  who  resides  within  this  state  for  a  partition  of  real 
property  and  the  Supreme  Court  having  in  its  discretion  under  section 
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1579  rendered  judgment  against  the  people  of  the  state  for  the  costs  and 
expenses  of  the  action,  the  Court  of  Appeals  will  not  interfere  with  the  dis- 
cretion exercised  in  such  a  case.  Haley  v.  Sheridan  (1907),  190  N.  Y. 
331.  affg.  114  App.  Div.  903, 100  N.  Y.  Supp.  1119. 

An  order  dismissing  a  common-law  writ  of  certiorari  is  not  appealable 
to  the  Court  of  Appeals,  because  the  dismissal  of  the  writ  constitutes  and 
exercises  a  discretion  that  this  court  cannot  review.  People  ex  rel.  Coler 
V.  Lord  (1898),  157  N.  Y.  408;  People  ex  rel.  May  v.  Maynard  (1899),  160 
id.  453.  See  also  Osterhoudt  v.  Osterhoudt  (1901),  168  N.  Y.  358;  Lewin 
V.  Lehigh  VaUey  R.  R.  Co.  (1902),  169  N.  Y.  336;  Matter  of  ComeU  (1902), 
170  N.  Y.  423;  Mandamus  Proceedings,  People  ex  rel.  Rodgers  v.  Coler 
(1901),  166  N.  Y.  1;  People  ex  rel.  N.  Y.  &  H.  R.  R.  Co.  v.  Bd.  of  Taxes 
(1901),  166  N.  Y.  154;  People  ex  rel  Lentilhon  v.  Coler  (1901),  168  N.  Y. 
6;  Injunction,  Peck  v.  Schenectady  (1902),  170  N.  Y.  298. 

Where  Appellate  Division  certifies  a  question  for  review,  it  will  not  be 
presimied  that  its  order  was  discretionary.  Matter  of  Davies  (1901),  168 
N.  Y.  89. 

And  where  an  order  states  that  determination  was  based  on  want  of 
power  to  grant  an  application,  without  considering  the  question  of  discre- 
tion, a  question  of  law  is  involved,  even  if  the  courts  below  might  have 
denied  the  application  in  the  exercise  of  discretion.  Matter  of  Thurber 
(1900),  162  N.  Y.  244. 

An  order  granting  an  additional  allowance,  where  the  court  has  power 
to  make  the  order,  is  discretionary  and  not  reviewable.  Standard  Trust 
Co.  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  (1904),  178  N.  Y.  407. 

Injunction.  —  An  injunction  is  not  always  a  discretionary  order.  It 
frequently  happens  that  questions  of  law  are  involved  reviewable  by  the 
Court  of  Appeals.  Penryhn  Slate  Co.  v.  Granville  £1.  L.  &  Power  Co. 
(1905),  181  N.  Y.  80. 

Application  of  section  191,  subdivision  1.  —  Under  subdivision  1  of  sec- 
tion 191  of  the  Code,  an  appeal  may  be  taken  as  a  matter  of  right  in  an 
action  conunenced  in  one  of  the  late  superior  city  courts.  The  exclusions 
in  that  section  refer  only  to  courts  existing  when  it  took  effect,  namely,  in- 
ferior local  courts,  and  do  not  apply  to  actions  commenced  in  the  superior 
city  courts.    Halliburton  v.  Clapp  (1896),  149  N.  Y.  183. 

The  provisions  of  section  191,  subdivision  1,  apply  to  an  action  origi- 
nally commenced  in  a  justice's  court,  discontinued  there  on  the  interposi- 
tion of  an  answer  of  title,  and  thereupon  prosecuted  in  the  Supreme  Court. 
SidweU  V.  Grieg  (1898),  157  N.  Y.  30. 

History  and  constitutionAlity  of  section  191,  subdivision  2.  —  For  rea- 
sons leading  to  the  adoption  of  subdivision  2  of  section  191  of  the  Code, 
see  Sciolina  v.  Erie  Preserving  Co.  (1896),  151  N.  Y.  50. 

The  proviaon  of  section  191  prohibiting  appeals  as  of  right  to  the  Court 
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of  Appeals,  from  judgment  oi  affirmance  in  actions  for  personal  injuries, 
when  the  decision  of  the  Appellate  Division  of  the  Supreme  Court  is  iman- 
imous,  is  expressly  authorized  by  the  Constitution.  Croveno  v.  Atlantic 
Ave.  R.  R.  Co.  (1896),  160  N.  Y.  225. 

The  act  amending  that  section  is  presumed  to  have  taken  effect  on  the 
oonunencement  of  the  day  on  which  it  was  approved,  and  hoice  in  the  ab- 
sence of  proof  to  the  oontraiy  cuts  off  the  right  of  appeal  from  a  judgment 
entered  on  that  day.    Id. 

Judgment  of  affirmance  defined.  —  A  judgment,  entered  upon  an  order 
of  the  Appellate  Division,  overruling  the  exceptions  directed  to  be  heard 
by  it  in  the  first  instance,  denying  the  motion  for  a  new  trial  based  thereon, 
and  ordering  judgment  upon  the  verdict  is  a  judgment  of  affirmance.  Huda 
v.  American  Glucose  Co.  (1897),  151  N.  Y.  549. 

A  decision  or  the  memorandum  of  a  decision  filed  by  the  Appellate 
Division  is  not  a  judgment.  "A  judgment  or  affirmance  hereafter  ren- 
dered,^' mentioned  in  subdivision  2  of  section  191  of  the  Code,  has  reference 
to  a  judgment  or  affirmance  entered  upon  the  decision  of  the  Appellate 
Division,  and  limits  the  right  of  appeal  from  a  judgment  entered  subse- 
quent to  its  passage,  although  the  decision  upon  which  it  was  entered  was 
made  prior  thereto.  Niendorff  v.  Manhattan  R.  R.  Co.  (1896),  150  N.  Y. 
276. 

When  Court  of  Appeals  may  infer  or  assume  additional  findings  to  sus- 
tain judgment  —  Where  the  Appellate  Division  has  unanimously  affirmed 
a  judgment  entered  upon  a  decision  of  the  Court  of  Claims,  the  (Dourt  of 
Appeals  may  assiune  that  the  findings  made  by  the  Court  of  Claims  were 
supported  by  the  evidence.  Where  it  appears  however  that  such  findings 
are  incomplete  and  do  not  sustain  the  judgment  but  there  is  evidence  which 
would  have  warranted  the  Court  of  Claims  in  making  findings,  in  addition 
to  those  made,  which  would  be  sufficient  to  sustain  the  judgment,  it  is  the 
duty  of  the  Court  of  Appeals  to  infer  or  assume  such  findings  in  support 
of  the  Judgment.  Ostrander  v.  State  of  New  York  (1908),  192  N.  Y.  415, 
affg.  126  App.  Div.  938,  110  N.  Y.  Supp.  866. 

Unanimous  decision.  —  A  quorum  of  four  judges,  holding  an  Appellate 
Division,  are,  in  contemplation  of  law,  the  Appellate  Division,  and  their 
unanimous  vote  of  affirmance  is  a  unanimous  decision  within  the  meaning 
of  subdivision  2  of  section  191  of  the  Code.  Harroun  v.  Brush  Electric  Co. 
(1897),  152  N.  Y.  212;  but  a  decision  is  not  unanimous  where  a  sitting 
judge  does  not  vote.  Warn  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  (1900),  163  N.  Y. 
525;  Wangner  v.  Grinun  (1902),  169  N.  Y.  421. 

The  constitutional  provision  as  to  the  conclusiveness  of  unanimous  de- 
cisions of  the  Appellate  Division  as  to  all  questions  of  fact  is  unqualified 
in  its  language  and  precludes  a  review  thereof  by  the  Court  of  Appeals  in 
criminal  as  well  as  civil  causes.  People  v.  Maggiore  (1907),  189  N.  Y. 
514,  affg.  119  App.  Div.  284,  104  N.  Y.  Supp.  526. 
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A  decision  of  the  Appellate  Diviaon  in  which  all  of  the  justices  concurred 
is  a  unanimous  decision,  although  part  of  the  justices  conciured  in  the 
result  only.  McArdell  v.  Olcott  (1907),  198  N.  Y.  368,  affg.  104  App.  Div. 
263,  93  N.  Y.  Supp.  799. 

Where  the  judgment  of  the  Special  Term  was  not  entered  pursuant  to 
any  decision  made  by  it,  but  solely  in  compHanoe  with  the  mandate  of  the 
Appellate  Division,  and  the  Special  Term  had  no  power  to  pass  upon  the 
merits  of  the  case,  the  judgment  is  that  of  the  Appellate  Division  and  not 
that  of  the  Special  Term.  In  such  case  the  judgment,  although  unani- 
mously affirmed  does  not  affirm  the  action  of  the  trial  court  but  reverMS 
it,  and  an  i^peal  lies  to  the  Ck>urt  of  Appeals.  McNamara  v.  Goldman 
(1909),  194  N.  Y.  315,  afifg.  122  App.  Div.  922,  108  N.  Y.  Supp.  1139. 

The  burden  of  showing  that  the  judgment  or  affirmance  in  an  action  for 
a  personal  injury  was  unanimous,  rests  upon  the  party  asserting  it.  Re- 
course cannot  be  had  to  the  opinion,  but  the  fact  must  be  established  either 
by  the  judgment  or  by  a  certificate  of  the  court  appearing  in  the  record. 
Kaplan  v.  N.  Y.  Biscuit  Co.  (1896),  161  N.  Y.  171,  citing  Rosenstein  v. 
Fox,  150  N.  Y.  354.  See  also  Fringle  v.  L.  I.  R.  R.  Co.  (1898),  157  id.  100. 
If  record  does  not  show  that  decision  was  unanimous,  it  will  be  treated 
otherwise.    Matter  of  Marcellus  (1900),  165  N.  Y.  70. 

Certificate  of  Appellate  Division.  —  Under  subdivision  2  of  section  191, 
a  certificate  of  the  Appellate  Division  stating  generally,  that  in  its  opinion 
a  question  of  law  is  involved  which  ought  to  be  reviewed  by  the  Court  of 
Appeals,  is  sufficient  without  specifying  questions  for  review,  as  distin- 
guished from  the  provision  of  subdivision  2  of  section  190,  which  calls  for 
^  the  formulation  or  certification  of  specific  questions  of  law.  Yoimg  v. 
Fox  (1898),  155  N.  Y.  615;  Commercial  Bank  v.  Sherwood  (1900),  162 
N.  Y.  310;  Kurs  v.  Doerr  (1904),  180  N.  Y.  88. 

Action  for  professional  services.  —  The  provision  of  subdivision  2  of 
section  191,  restricting  the  right  of  appeal  'Mn  an  action  to  recover  wages, 
salary  or  compensation  for  services,''  extends  to  an  action  to  recover  com- 
pensation for  professional  services  of  an  attorney.  Boyd  v.  Gorman  (1898), 
157  N.  Y.  365. 

Application  restricted.  —  The  provisions  of  subdivision  2  of  section  191 
are  controlled  by  subdivision  4,  and  article  6,  section  9  of  the  Constitution, 
prohibiting  the  Court  of  Appeals  from  reviewing  the  question  of  the  suffi- 
ciency of  the  evidence  to  sustain  a  verdict,  not  directed  by  the  court,  and 
unanimously  affirmed  by  the  Appellate  Division.  Reed  v.  McO)rd  (1899), 
160  N.  Y.  330.  Not  only  is  the  application  of  the  subdivision  restricted 
by  the  exclusion  of  the  question  of  law  involved  in  subdivision  4,  but  of 
course  by  the  exclusion  from  review  of  all  questions  of  fact.  See  decisions 
under  subdivision  3. 
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Jurisdiction  confined  to  questions  of  law,  section  191,  subdivision  3.  — 
The  jurisdiction  of  the  court  being  confined  to  a  review  of  questions  of  law, 
if  the  decision  of  the  Appellate  Division  was  based  upon  the  facts  its  judg- 
ment or  order  is  not  appealable  to  the  Court  of  Appeals.  It  often,  there- 
fore, becomes  a  question  in  controversy  as  to  whether  or  not  the  decision 
of  the  lower  court  was  based  upon  the  facts.  The  Code  of  Civil  Procedure, 
section  1338,  provides  that  ''upon  an  appeal  to  the  Court  of  Appeals  from 
a  judgment,  reversing  a  judgment  entered  upon  the  report  of  a  referee  or  a 
determination  in  the  trial  court;  or,  from  an  order  granting  a  new  trial, 
upon  such  reversal;  it  must  be  presumed  that  the  judgment  was  not  re- 
versed, or  the  new  trial  granted,  upon  a  question  of  fact,  unless  the  con- 
trary clearly  appears  in  the  record  body  of  the  judgment  or  order  appealed 
from."  And  section  1337  provides  that  "on  an  appeal  to  the  Court  of  Ap- 
peals from  a  final  judgment,  or  from  an  order,  granting  or  refusing  a  new 
trial  in  an  action,  where  the  appellant  stipulates  that  upon  affirmance  judg- 
ment absolute  shall  be  rendered  against  him,  brings  up  for  review  in  that 
court  only  questions  of  law;  but  where  the  justices  of  the  Appellate  Divi- 
sion, from  which  an  appeal  b  taken,  are  divided  upon  the  question  as  to 
whether  there  is  evidence  supporting,  or  tending  to  support,  a  finding  or 
verdict  not  directed  by  the  coiuii,  a  question  for  review  b  presented." 
But  this  question  can  only  be  a  question  of  law. 

The  rule  that  the  Court  of  Appeab  cannot  review  questions  of  fact  does 
not  apply,  where  an  affirmance  by  the  Appellate  Division  b  not  unanimous, 
and  there  b  a  question  as  to  whether  there  b  any  evidence  in  the  case  to 
support  a  finding  of  fact.  Thb  b  a  question  of  law.  Ostrom  v.  Greene 
(1900),  161  N.  Y.  353. 

The  determining  by  the  Appellate  Divbion  that  a  finding  in  equity  was 
not  supported  by  the  evidence  raises  a  question  of  law  which  can  be  re-» 
viewed  by  the  Court  of  Appeab.    Ward  v.  Ward  (1909),  133  App.  Div. 
73,  117  N.  Y.  Supp.  697. 

An  order  of  the  Appellate  Division  affirming  an  order  of  the  Special 
Term  which  vacated  a  former  order  appointing  a  trustee  under  a  will  in 
place  of  a  deceased  trustee  b  a  final  order  in  a  special  proceeding  and 
therefore  may  be  appealed  from  to  the  Court  of  Appeab.  Matter  of 
Eamshaw  (1909),  196  N.  Y.  330,  revg.  131  App.  Div.  916,  115  N.  Y. 
Supp.  925. 

A  finding  when  it  b  a  statement  of  conclusions  of  law  can  be  reviewed 
upon  exception  although  denominated  a  conclusion  of  fact.  Sm3rthe  v. 
Brooklyn  Union  Elevated  R.  R.  Co.  (1908),  193  N.  Y.  335,  modfg.  121 
App.  Div.  282,  105  N.  Y.  Supp.  601. 

The  Court  of  Appeab  can  only  consider  three  questions  of  law: 

1.  Whether  a  material  error  was  conmiitted  in  receiving  or  rejecting  evi- 
dence. 

2.  Whether  the  conclusion  of  law  is  supported  by  facts  found. 

3.  Whether  any  material  finding  of  fact  b  without  evidence  to  support 
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it.  Nat.  Harrow  Co.  v.  Bement  &  Sons  (1900),  163  N.  Y.  506;  Neuman  v. 
N.  Y.  Mut.  Sav.  &  Loan  Assn.  (1900),  164  N.  Y.  248. 

What  constitutes  a  judgment  on  a  nonsuit,  see  Ware  v.  Dos  Passos  (19(X)), 
162  N.  Y.  281. 

The  Court  of  Appeals  is  confined  to  the  findings  of  fact  made  by  a  referee 
and  is  not  permitted  to  look  to  the  record  for  additional  facts.  Sweet  v. 
Hewey  (1903),  176  N.  Y.  268. 

Section  191,  sub.  4,  also  excludes  from  the  jurisdiction  of  the  court  the 
question  of  law  as  to  whether  there  is  evidence  supporting  or  tending  to 
sustain  a  verdict,  where  the  decision  of  the  Appellate  Division  is  affirmative 
and  unanimous.  However,  if  the  Appellate  Division  reverses,  or  the  ver- 
dict is  directed  by  the  court,  the  question  whether  there  is  any  evidence  to 
sustain  the  verdict  is  one  of  law,  reviewable  by  the  court,  and  the  record 
may  be  examined.  Jerome  v.  Queen  City  Cycle  Co.  (1900),  163  N.  Y.  351 ; 
Shotwell  V.  Dixon  (1900),  163  N.  Y.  43.  It  must  appear  that  reversal  of 
the  verdict  was  not  based  on  the  ground  that  the  verdict  was  against  the 
weight  of  evidence,  for  in  such  case  there  is  no  jurisdiction  to  review.  People 
ex  rel.  McDonald  v.  Clausen  (1900),  163  N.  Y.  623;  Fritz  v.  Tompkins 
(1901),  168  N.  Y.  524;  the  verdict  being  conclusive  in  the  Court  of  Appeals 
unless  there  was  no  evidence  to  support  it.  Chainless  Mfg.  Co.  v.  Security 
Ins.  Co.  (1901),  169  N.  Y.  304;  Merchants'  Nat.  Bank  v.  Bamee  (1902), 
172  N.  Y.  618. 

The  unanimous  affirmance  by  the  Appellate  Division  of  a  judgment 
directed  on  unoontroverted  evidence  does  not  preclude  the  Court  of  Appeals 
from  considering  whether  the  evidence  justified  the  direction  of  the  verdict. 
Second  National  Bank  v.  Weston  (1902),  172  N.  Y.  250. 

Where  Appellate  Division  has  unanimously  affirmed  a  judgment,  and 
subsequently  allows  an  appeal  on  questions  of  law,  the  Court  of  Appeals 
has  no  power  to  determine  the  sufficiency  of  evidence  to  sustain  the  ver- 
dict. Lewis  V.  L.  I.  R.  R.  Co.  (1900),  162  N.  Y.  52;  Kleiner  v.  Third  Ave. 
R.  R.  Co.  (1900),  162  N.  Y.  193. 

An  order  of  reversal  in  a  criminal  case  that  does  not  on  its  face  exclude 
the  possibility  that  it  was  based  on  the  facts,  is  not  reviewable.  People  v. 
O'Brien  (1900),  164  N.  Y.  67. 

Under  section  519,  Code  Crim.  Pro.,  an  order  of  Appellate  Division  re- 
versing a  judgment  for  defendant  on  demurrer  to  an  indictment  is  review- 
able by  Court  of  Appeals.    People  v.  Drayton  (1901),  168  N.  Y.  10. 

Although  the  Appellate  Division  reverses  on  the  law  and  the  facts,  if 
the  inferences  from  the  evidence  all  point  in  one  direction  so  that  a  reason- 
able mind  can  reach  but  one  conclusion,  there  is  no  question  of  fact,  and 
the  Court  of  Appeals  may  review  the  questions  of  law.  Matter  of  Totten 
(1904),  179  N.  Y.  112. 

Where  a  surrogate's  decree  is  reversed  by  the  Appellate  Division  by  an 
order  which  does  not  disclose  that  the  reversal  is  upon  a  question  of  fact, 
it  must  be  presumed  that  it  is  upon  the  law  and  that  all  the  facts  warranted 
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by  the  evid^oe  and  necessary  to  support  the  decree  are  found  by  the  sur- 
rogate.   Matter  of  Barefield  (1904),  177  N.  Y.  387. 

Questions  of  fact  not  reviewable.  —  Where  the  Appellate  Division  re- 
verses upon  the  facts  and  grants  a  new  trial,  the  Ck>urt  of  Appeab  has  no 
jurisdiction  to  review  the  order;  and,  when,  upon  appeal  from  a  reversal 
stated  to  be  upon  the  facts,  an  inspection  of  the  record  shows  that  a  ques- 
tion of  fact  was  involved  in  the  case,  the  appeal  must  be  dismissed.  Bini 
V.  Smith  (1899),  101  N.  Y.  120.  The  court  said:  "It  is  true  that  the  Ap- 
pellate Division  cannot  create  a  question  of  fact  by  declaring  that  there 
is  one,  nor,  by  assuming  to  reverse  on  the  facts,  reverse  a  determination 
that  does  not  involve  a  question  of  fact,  and  it,  therefore,  becomes  6ur 
duty  to  look  into  the  record  for  the  purpose  of  determining  whether  there 
was  a  question  of  fact  involved  in  the  case.''  See  also  Livingston  v.  Albany 
(1900),  161  N.  Y.  602;  Matter  of  Westerfield  (1900),  163  N.  Y.  209;  Matter 
of  Thome  (1900),  162  N.  Y.  238;  Cons.  El.  Storage  Co.  v.  Atlantic  TniBt 
Co.  (1900),  161  N.  Y.  605. 

The  Court  of  Appeals  cannot  answer  questions  of  fact,  although  certi- 
fied by  the  Appellate  Division.  Matter  of  Westerfield  (1900),  163  N.  Y.209. 

Where  a  determination  made  by  the  state  board  of  railroad  commis- 
sioners, involving  a  question  of  fact,  has  been  affirmed  unanimously  by  the 
Appellate  Division  on  certiorari,  the  Court  of  Appeals  has  no  power  to 
review,  when  no  question  is  raised  that  is  not  necessarily  determined  by 
the  decision  of  the  question  of  fact.  People  ex  rel.  Loughran  v.  Railroad 
Comrs.  (1899),  158  N.  Y.  42.  And  it  would  seem  that  this  would  be  so, 
even  if  the  decision  were  not  imanimous.  —  Editors. 

An  appeal  does  not  lie  to  the  Court  of  Appeals  from  a  judgment  of  the 
Appellate  Division,  reversing  a  judgment  and  order,  and  granting  a  new 
trial,  when  the  appeal  to  the  Appellate  Division  was  not  only  from  a  judg- 
ment entered  on  the  verdict  of  a  jury,  but  also  from  an  order  denying  a 
motion  for  a.  new  trial  upon  the  ground  that  the  verdict  was  against  the 
weight  of  evidence,  and  the  order  of  reversal  does  not  state  whether  it 
was  upon  the  law  or  facts,  or  both.  Henavie  v.  N.  Y.  C.  &  H.  R.  R.  R. 
Co.  (1897),  154  N.  Y.  278. 

Section  1337  "means,  of  course,  such  judgment  as  a  party  may  be  en- 
titled to  upon  the  facts  found,  since  we  cannot  review  the  facts  or  even  look 
into  the  record  to  see  whether  they  are  supported  by  evidence,  or  whether 
some  other  fact  should  be  supplied.'^  Farleigh  v.  Cadman  (1899),  159 
N.  Y.  169. 

An  order  of  the  Appellate  Division  reversing  upon  the  law  and  the  facts, 
where  questions  of  fact  are  involved  which  that  court  has  power  to  review, 
is  not  reviewable  by  the  Court  of  Appeals,  although  there  may  be  apparent 
conflict  between  the  order  and  the  opinion  below.  Spies  v.  Lockwood 
(1901),  165  N.  Y.  481.    See  also  Reich  v.  Dyer  (1904),  180  N.  Y.  107. 

A  finding  as  to  the  law  of  a  foreign  state  is  a  question  of  fact.  Spies  v. 
National  City  Bank  (1903),  174  N.  Y.  222. 


Digitized  by 


Google 


JUBISDICTION    OF    COURT    OF    APPEALS  403 

Provisions  of  Ckxie 

An  order  of  reversal  in  a  crimitia]  case,  that  does  not  upon  its  face  ex- 
clude the  possibility  that  it  was  based  upon  an  examination  of  the  facts  or 
made  as  a  matter  of  discretion,  presents  no  question  of  law  and  is  not 
reviewable.    People  v.  Calabur  (1904),  178  N.  Y.  463. 

Where  a  new  trial  is  granted  by  the  Appellate  Division,  upon  a  question 
of  fact,  the  Court  of  Appeals  cannot  review  even  rulings  duly  excepted  to, 
provided  there  was  a  question  oi  fact.  VoUkommer  v.  Cody  (1904),  177 
N.  Y.  124.    See  also  Allen  v.  Com  Exchange  Bank  (1905),  181  N.  Y.  278. 

Where  the  Appellate  Division  reverses  a  judgment  on  the  facts  as  well 
as  the  law,  if  the  evidence  raises  a  question  of  fact,  the  Court  of  Appeals 
may  dismiss  the  appeal  or  aflSrm  the  judgment.  The  court  will  sd£rm 
except  where  pecuhar  circumstances  require  dismissal.  Crooks  v.  People'3 
Nat.  Bk.  (1903),  177  N.  Y.  68. 

Presomptioii  under  section  1338,  tiiat  order  of  judgment  of  AppeUate 
Division  was  on  questions  of  law.  —  Where,  in  an  action  tried  by  the  court 
or  a  referee,  the  decision  did  not  state  separately  the  facts  found  (Code  Civ. 
Pro.,  §  1022),  whether  the  Appellate  Division  upon  its  review,  either  re- 
verses and  orders  a  new  trial,  or  grants  a  final  judgment  to  either  party,  if 
its  order  is  silent  as  to  the  grounds,  section  1338  controls,  and  requires  the 
presumption  that  the  reversal  was  upon  a  question  of  law.  Bomeisler  v. 
Forster  (1897),  154  N.  Y.  229.  In  such  case  the  review  of  the  Court  of 
Appeals  is  confined  to  the  consideration  of  whether,  upon  the  decision  made 
by  the  trial  court  upon  the  facts,  the  legal  conclusion  follows  that  the  plain- 
tifif  was  entitled  to  the  relief  awarded  him.    Id. 

Where,  on  an  appeal  from  an  order  reversing  a  judgment  rendered  at 
Special  Term  in  an  equity  action,  the  order  of  reversal  is  silent  as  to  the 
grounds  on  which  it  is  based,  the  facts  must  be  taken  as  found,  and  the  case 
examined  upon  the  assumption  that  the  Appellate  Division  predicated  its 
reversal  solely  upon  questions  of  law.  Ball  v.  Broadway  Basaar  (1909), 
194  N.  Y.  429,  revg.  121  App.  Div.  546, 106  N.  Y.  Supp.  249. 

Where  on  reversal  of  a  judgment  in  an  equity  action  the  order  of  the 
Appellate  Division  stated  that  one  of  the  justices  sitting  on  the  cause  con- 
curred on  the  ground  that  the  judgment  was  against  the  weight  of  evidence, 
it  was  held  that  as  the  other  justices  did  not  place  their  determination  upon 
that  ground  that  the  Court  of  Appeals  is  bound  to  preeiune  under  the 
provisions  of  section  1338  of  the  Code  of  (Divil  Procedure  that  the  judg- 
ment was  not  reversed  upon  a  question  of  fact  and  the  fact  of  such  reversal 
is  to  leave  the  finding  of  fact  by  the  Trial  Court  in  full  force.  Lenox  v. 
Lenox  (1909),  195  N.  Y.  359,  revg.  126  App.  Div.  105, 110  N.  Y.  Supp.  282. 

The  substitution  of  the  words  ''a  determination  in  the  trial  coiu-t,"  for 
the  words  ''a  decision  of  the  trial  court  upon  a  trial  without  a  jury,"  in 
section  1338  of  the  Code  by  the  amendment  of  1895,  did  not  extend  the 
right  of  review  by  the  Court  of  Appeals  of  a  reversal  of  a  judgment  entered 
upon  the  verdict  of  a  jury.  Henavie  v.  N.  Y.  C.  A  H.  R.  R.  R.  Ck).  (1897), 
154  N.  Y.  278. 


Digitized  by 


Google. 


404         Jurisdiction  of  Court  of  Appeals 

Provisions  of  Code 

Where  neither  the  judgmoit  nor  the  order  state  that  the  reversal  of  the 
Appellate  Division  was  based  upon  the  facts,  the  Court  of  Appeab  must,  by 
force  of  section  1338,  presume  that  the  reversal  was  based  upon  the  law, 
and  if  no  error  of  law  appears  upon  the  record,  the  judgment  and  order 
must  be  reversed.   Parker  v.  Day  (1898),  155  N.  Y.  383. 

Where  it  does  not  appear  from  the  record  that  the  reversal  was  upon  the 
facts,  the  Court  of  Appeals,  by  force  of  section  1338,  may  presume  that 
it  was  upon  the  law  and  review  the  judgment.  Snyder  v.  Seaman  (1898), 
157  N.  Y.  449. 

When  the  Appellate  Division  does  not  state  in  its  order  or  judgment  that 
the  reversal  was  upon  the  facts,  it  is  to  be  presumed  that  it  was  upon  the 
law.  Petrie  v.  Trustees  of  Hamilton  College  (1899),  168  N.  Y.  458;  Wet- 
more  V.  Wetmore  (1900),  162  N.  Y.  503;  Van  Beuren  v.  Wother  (1900), 
164  N.  Y.  368;  People  ex.  rel.  Manhattan  Ry.  Co.  v.  Barker  (1901),  165 
N.  Y.  305;  Dannhauser  v.  Wallerstein  (1901),  169  N.  Y.  199;  National  Har- 
row Co.  V.  Bement  &  Sons  (1900),  163  N.  Y.  505;  Neuman  v.  N.  Y.  Mutual 
Savings  Assn.  (1900),  164  N.  Y.  248;  Blumenberg  Press  v.  Mut.  Mer. 
Agency  (1904),  177  N.  Y.  362.  Although  reference  to  the  opinion  indi- 
cates that  reversal  was  also  on  the  facts.  Hinckel  v.  Stevens  (19(X)),  165 
N.  Y.  171;  Spence  v.  Ham  (1900),  163  N.  Y.  220, 

Where  it  is  apparent  that  the  order  of  reversal  was  on  the  facts,  if  the 
order  contains  no  statement  to  that  efifect,  it  will  be  presiuned  to  have  been 
on  the  law,  and  cannot  be  sustained,  if  there  were  no  errors  of  law.  Queen 
V.  Weaver  (1901),  166  N.  Y.  398. 

When,  on  an  appeal  from  a  reversal,  by  the  Appellate  Division,  of  a  judg- 
ment in  an  action  tried  by  the  court,  it  appears  that  the  decision  did  not 
state  that  the  judgment  was  reversed  upon  a  question  of  fact,  it  must  be 
presumed  that  all  the  facts  warranted  by  the  evidence  and  necessary  to 
support  the  judgment  were  found  by  the  Special  Term,  and  that  the  re- 
versal by  the  Appellate  Division  was  based  wholly  upon  errors  of  law, 
the  facts  standing  approved  by  that  court.  People  v.  Adirondack  Ry.  Co. 
(1899),  160  N.  Y.  225,  citing  Petrie  v.  Hanulton  CoUege,  158  id.  458,  463; 
Code,  §§  1022,  1338. 

When,  on  appeal  from  a  reversal,  by  the  Appellate  Division,  in  an  action 
tried  by  a  referee,  it  does  not  clearly  appear  in  the  body  of  the  judgment 
or  order  appealed  from  that  reversal  was  upon  a  question  of  fact,  the 
Court  of  Appeals,  by  force  of  section  1338,  must  treat  the  decision  as  one 
not  interfering  with  the  facts  found  on  the  trial.  Lannon  v.  Lynch  (1899), 
160  N.  Y.  483.  So  held  on  appeal  from  a  reversal  by  the  Appellate  Division 
of  a  judgment  in  an  action  tried  by  the  court.  People  v.  Adirondack  Ry. 
Co.  (1899),  160  N.  Y.  225. 

(The  embodiment  of  opinion  in  order  of  reversal  is  not  equivalent  to  a 
statement  that  reversal  was  upon  the  facts.  Townsend  v.  Bell  (1901), 
167  N.  Y.  462. 

On  appeal  from  a  reversal  by  the  Appellate  Division  in  an  action  tried  by 
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the  court,  presumed,  by  virtue  of  section  1338  of  the  Code,  not  to  have 
been  on  a  question  of  fact,  the  question  whether  a  fact  found  has  the 
support  of  any  evidence,  which,  according  to  any  reasonable  view,  war- 
ranted the  trial  judge  in  finding,  is  a  question  of  law  for  the  Coiu-t  of 
Appeals.    Gannon  v.  McGuire  (1899),  160  N.  Y.  476. 


Court  may  examine  record  to  determine  Aether  question  of  fact  was 
involved.  —  An  appeal  from  an  order  of  reversal  of  the  Appellate  Division, 
made  by  a  divided  vote,  granting  a  new  trial  on  exception  filed  in  an  action 
tried  by  the  court  of  a  referee,  and  stating  that  it  is  upon  questions  of  fact 
or  questions  of  fact  and  law,  raises  a  question  of  law  as  to  whether  there  was 
any  evidence  to  support  the  view  of  the  Appellate  Division,  and  if  there 
was  no  material  question  of  fact  appearing  in  the  record,  the  Court  of 
Appeals  has  power  to  review;  but  if  it  appears  that  there  was  any  mate- 
rial and  controverted  question  of  fact,  and  hence  that  the  Appellate  Divi- 
sion had  power  to  reverse  upon  the  facts,  its  decision  \b  final,  and  the  Court 
of  Appeals  must,  by  force  of  the  restriction  of  its  jurisdiction  to  the  re- 
view of  question  of  law,  aflirm  the  order  or  dismiss  the  appeal  therefrom. 
Otten  V.  Manhattan  Ry.  Co.  (1896),  150  N.  Y.  395. 

The  constitutional  and  statutory  limitation  of  the  jurisdiction  of  the 
Court  of  Appeals  to  the  review  of  questions  of  law  does  not  prevent  said 
court  from  an  examination  of  the  record  to  ascertain  whether  the  verdict 
rendered  is  contrary  to  law.  South  Bay  Co.  v.  Howey  (1907),  190  N.  Y. 
240,  revg.  113  App.  Div.  382,  98  N.  Y.  Supp.  909. 

The  Court  of  Appeals  will  not  search  the  complaint  on  a  motion  appar- 
ently not  involving  the  merits  with  the  care  used  on  demurrer,  but  where 
an  order  for  the  publication  of  the  sununons  has  been  reversed  upon  the 
ground  that  the  complaint  fails  to  state  facts  sufficient  to  constitute  a 
cause  of  action  the  court  will  determine  that  question.  Grant  v.  Cobre 
Grande  Copper  Co.  (1908),  193  N.  Y.  306,  revg.  126  App.  Div.  750,  111 
N.  Y.  Supp.  386. 

Upon  an  appeal  from  an  order  of  reversal  stating  that  it  was  upon  the 
law  and  the  facts,  the  Court  of  Appeals  has  power  to  determine  whether 
a  question  of  fact  is  involved  in  the  case,  and  if  there  is  none,  it  has  juris-  ' 
diction  to  review  the  law.    Hirshfeld  v.  Fitzgerald  (1898),  157  N.  Y.  166; 
O'Brien  v.  East  River  Bridge  Co.  (1900),  161  N.  Y.  539. 

On  an  appeal  from  an  order  of  reversal  of  the  Appellate  Division,  stating 
that  a  reversal  was  on  a  question  of  fact,  a  question  of  law  arises  whether 
a  question  of  fact  is  involved  in  the  case,  and  if  there  is  none,  the  Court  of 
Appeab  may  review  to  that  extent.  Health  Dept.  v.  Dassori  (1899),  159 
N.  Y.  225. 

If,  on  appeal  from  a  judgment  of  reversal  of  the  Appellate  Division, 
stating  that  the  reversal  was  upon  the  law  and  the  facts,  an  inspection  of 
the  record  discloses  that  the  facts  are  not  controverted,  a  question  of 
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law  for  the  Court  of  Appeals  arises  as  to  the  judgment  that  should  be 
given  thereon.    Griggs  v.  Day  (1899),  158  N.  Y.  1. 

Modification  of  order  by  Appellate  Diyision.  —  The  Appellate  Division 
has  power,  even  after  sending  down  its  remittitur  of  an  order  of  reversal, 
and  while  an  appeal  therefrom  is  pending  in  the  Court  of  Appeals,  to  amend 
the  order  by  inserting  a  statement  that  the  reversal  was  on  a  question  of 
fact,  and  the  exercise  of  that  power  is  not  reviewable  in  the  Court  of  Ap- 
peals. Health  Dept.  v.  Dassori  (1899),  159  N.  Y.  245;  Bimbaum  v.  May 
(1902),  170  N.  Y.  314,  and  a  motion  for  the  transmission  of  the  return  to 
the  Appellate  Division  will  be  denied.  Id. 

Inconsistent  findings.  —  When  findings  are  absolutely  inconsistent,  the 
Court  of  Appeals  must  adopt  those  most  favorable  to  the  appellant.  Israel 
V.  Manhattan  Ry.  Co.  (1899),  158  N.  Y.  624;  Parsons  v.  Parker  (1899), 
159  id.  16. 

Construction  of  section  191,  subdivision  4.  —  The  provisions  of  the  Con- 
stitution, article  6,  section  9,  and  the  Code,  section  191,  that  "no  unan- 
imous decision  of  the  Appellate  Division  of  the  Supreme  Court  that  there 
is  evidence  supporting  or  tending  to  sustain  ...  a  verdict  not 
directed  by  the  court,  shall  be  reviewed  by  the  Court  of  Appeals,"  is  final 
and  conclusive;  and  the  Court  of  Appeals  is  without  jurisdiction  to  review 
such  a  decision,  even  if  the  trial  court  erred  in  holding  that  the  evidence 
was  sufficient  to  require  the  submission  of  the  case  to  the  jury,  and  the 
Appellate  Division  was  wrong  in  deciding  that  the  evidence  sustained  the 
verdict.    Sasuchy  v.  Hillside  Coal  &  Iron  Co.  (1896),  160  N.  Y.  219. 

The  court  said:  "If  it  be  said  that  the  evidence  being  insufficient,  the 
refusal  of  the  court  to  grant  the  defendant's  motion  for  a  non-suit  pre- 
sented a  question  of  law,  it  in  no  way  aids  the  defendant.  .  .  .  The 
only  questions  that  may  now  be  reviewed  by  this  court  in  any  case  are 
questions  of  law.  But  its  jurisdiction  is  also  further  limited  by  the  pro- 
vision that  when  the  decision  of  the  Appellate  Division  is  unanimous, 
and  to  the  effect  that  there  was  evidence  supporting  the  verdict,  it  shall 
not  be  reviewed  by  this  court.  Those  provisions  apply  as  well  where  there 
is  an  entire  absence  of  proof,  and  under  the  Code,  as  it  stood  before  it  was 
amended  in  1895,  a  question  of  law  was  presented,  as  when  a  verdict  is 
claimed  to  be  against  the  weight  of  evidence,  and  a  question  of  fact  is  to 
be  examined.  In  neither  case  has  this  court  any  jurisdiction  to  review 
the  unanimous  decision  of  an  Appellate  Division.  This  is  rendered  more 
obvious  by  the  amendment  of  sections  1337,  1338  of  the  Code,  passed  in 
1895.  That  amendment  in  effect  repealed  that  portion  of  section  1337 
which  provides  that  'an  exception  to  the  finding  of  a  fact,  unsupported  by 
any  evidence,  shall  be  deemed  to  present  a  question  of  law  upon  an  appeal 
to  the  Court  of  Appeals.'  It  also  repealed  that  portion  of  section  1338 
which  was  to  the  effect  that  '  where  it  clearly  appeared  in  the  body  of  the 
judgment  or  order  appealed  from  that  it  was  reversed  upon  a  question  of 
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fact,  the  Court  of  Appeals  must  review  the  determination  of  the  General 
Term  upon  questions  oi  fact,  as  well  as  questions  of  law. "'    Id. 

The  filing  of  a  motion  for  a  non-suit,  based  upon  the  insufficiency  of  the 
evidence,  does  not  present  a  question  of  law  which  will  authorise  the 
Court  of  Appeals  to  review  a  case  on  appeal,  in  which  the  Appellate  Divi- 
sion has  unanimously  decided  that  there  was  evidence  supporting  the  ver- 
dict.   Id. 

Since  the  adoption  of  the  present  Constitution  the  question  whether  a 
finding  of  fact,  or  a  verdict  upon  issues  of  fact,  is  sustained  by  evidence, 
though  in  its  very  nature  one  of  law,  is  not  reviewable  here,  when  the 
eourt  below  has  decided  unanimously  that  the  judgment  should  be  sus- 
tained. This  one  question  of  law  has,  therefore,  in  such  cases,  been  with- 
drawn from  the  cognisance  of  this  court,  as  well  as  all  questions  of  fact. 
We  are  not  at  hberty  to  disturb  a  judgment  in  such  a  case  by  giving  to 
the  findings  of  fact  a  strained  or  unwarrantable  construction,  any  more 
than  we  are  to  set  them  aside  upon  a  direct  review.  We  must  accept  the 
findings  as  they  are  in  their  fair  scope  and  meaning,  without  adding  to 
or  taking  anything  from  them,  and,  applying  them  to  the  case,  the  only 
question  that  can  arise  is  whether  they  support  the  legal  conclusions  drawn 
from  them  by  the  courts  'below.  .  .  .  The  Constitution  and  the  stat- 
ute which  declare  that  no  unanimous  decision  of  the  Appellate  Division 
that  there  is  evidence  supporting  or  tending  to  sustain  findings  of  fact,  shall 
be  reviewed  in  this  court,  apply  not  only  to  the  facts  affirmatively  stated  in 
favor  of  the  successful  party,  but  to  those  expressly  or  impliedly  negatived 
against  the  party  appeaUng."  Marden  v.  Dorthy  (1899),  160  N.  Y.  39, 46, 
citing  Szuchy  v.  Hillside  Coal  &  Iron  Co.,  150  id.  219;  Amherst  College  v. 
Ritoh,  151  id.  282. 

The  provision  of  article  9,  section  6,  of  the  Constitution,  prohibiting  the 
review  of  a  unanimous  decision  of  the  Appellate  Division  that  there  is 
evidence  supporting  or  tending  to  sustain  a  verdict  not  directed  by  the 
court,  has  the  effect  of  withdrawing  from  the  jurisdiction  of  the  Court 
of  Appeals,  in  case  of  such  unanimous  decision,  the  question  of  law  whether 
there  is  any  evidence  tending  to  prove  a  fact.  Meserole  v.  Hoyt  (1899), 
161  N.  Y.  59;  Cronin  v.  Lord  (1899),  id.  90. 

The  Court  of  Appeals  cannot  review  the  unanimous  judgment  of  the 
Appellate  Division,  that  there  is  evidence  supporting  or  tending  to  support 
the  findings  of  fact  of  a  referee.  The  court  said:  "The  facts  as  found  are 
absolutely  conclusive  here.  The  appellants  can  neither  add  to  them,  nor 
take  from  them,  by  urging  that  as  a  question  of  law  there  are  facts  not 
found  which  rest  on  undisputed  evidence,  and  facts  found  which  are  \m- 
supported  by  any  evidence."    Hilton  v.  Ernst  (1900),  161  N.  Y.  226. 

Where  it  appears  from  the  record  that  the  affirmance  by  the  Appellate 
Division  was  unanimous,  the  Court  of  Appeals  is  compelled  to  presume  that 
there  was  sufficient  evidence  to  sustain  the  facts  found  by  the  jury.  Ayres 
*  V.  Del.,  L.  &  W.  R.  R.  Co.  (1899),  158  N.  Y.  254. 
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This  provision  was  not  aimed  at  the  review  of  questions  of  fact  in  this 
court,  since  that  has  been  provided  for  in  another  clause  of  the  section 
which  limits  the  jurisdiction  to  questions  of  law.  Cronin  v.  Lord  (1899), 
161  N.  Y.  90. 

Where,  both  parties  request  the  direction  of  a  verdict,  the  decision  of 
the  court  has  the  same  eflFect  as  if  the  jury  had  found  a  verdict  after  the 
submission  of  the  case.  Adams  v.  Roscoe  Lumber  Co.  (1899),  159  N.  Y. 
176;  Smith  v.  Weston  (1899),  id.  194. 

This  subdivision  limits  the  effect  of  subdivision  2  by  excluding  from 
review  in  any  event  the  question  of  law  whether  there  is  any,  or  sufficient 
evidence  to  sustain  a  decision  or  undirected  verdict,  where  there  was  a 
unanimous  affirmance  by  the  Appellate  Division.  The  Appellate  Division 
cannot  allow  an  appeal  in  such  a  case.  Reed  v.  McCord  (1889),  160  N.  Y. 
330. 

It  does  not  affect  cases  of  non-suit,  or  verdict  directed,  or  reversal  by 
the  Appellate  Division,  or  cases  where  there  was  a  dissent  in  that  court.    Id. 

If  it  does  not  appear  from  the  order  or  judgment  that  an  affirmance  by 
the  Appellate  Division  was  unanimous,  the  Court  of  Appeals  will  assume 
that  it  was  not,  and  will  determine  whether  the  evidence  was  sufficient  to 
warrant  the  submission  of  the  case  to  the  jury,  where  defendant  moved 
for  a  dismissal  of  the  complaint.  Perez  v.  Sandrowitz  (1905),  180  N.  Y. 
397. 

Burden  of  showing  unanimous  decision.  —  The  burden  of  proving  that 
the  decision  of  the  Appellate  Division  under  this  subdivision  was  unani- 
mous, rests  on  the  party  asserting  it,  and  the  fact  should  appear  in  the 
record.  Laidlaw  v.  Sage  (1899),  158  N.  Y.  73;  Pringle  v.  L.  I.  R.  R.  Co. 
(1898),  157  id.  100;  Kaplan  v.  N.  Y.  Biscuit  Co.  (1896),  151  id.  171.  Sec- 
tion 1337  of  the  Code  does  not  relieve  a  party  from  this  burden. 

"  Decision''  defined  includes  orders  in  special  proceedings.  —  It  seems 
that  the  wbrd  "decision,"  in  subdivision  4  of  section  191,  applies  to  a  de- 
cision in  a  special  proceeding,  as  well  as  in  an  action,  and  is  not  confined 
to  judgment  or  orders,  but  covers  both.  People  ex  rel.  Manhattan  Ry. 
Co.  (1897),  152  N.  Y.  417. 

The  restriction  imposed  under  subdivision  4  of  section  191  applies  to  an 
order  of  affirmance  in  a  statutory  proceeding  to  review  an  assessment, 
brought  under  Laws  1880,  chapter  269,  in  which  a  trial  de  novo  has  been 
had  at  Special  Term  upon  new  evidence,  as  to  the  value  of  the  relator's 
property  resulting  in  an  affirmation  of  the  assessment  and  a  dismissal  of 
the  writ.    Id. 

When  subdivision  4  not  applicable.  —  Section  191,  subdivision  4,  has  no 
application  to  an  appeal  from  an  order  of  the  Appellate  Division,  affirm- 
ing an  order  of  a  surrogate  reversing  the  imposition  of  a  transfer  tax, 
where  no  question  of  fact  showing  any  controversy,  and  the  only  question 
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involved  is  upon  the  legal  construction  of  the  instrument  of  transfer  and 
the  statute.    In  Matter  of  Green  (1897),  163  N.  Y.  223. 

When  appeal  must  be  taken 
(Code  Civ.  Pro.) 

§  1325.  An  appeal  to  the  Court  of  Appeals  must  be  taken  within  sixty 
days  after  service,  upon  the  attorney  for  the  appellant,  of  a  copy  of  the 
judgment  or  order  appealed  from,  and  a  written  notice  of  the  entry  thereof. 
(As  amended  by  L.  1895,  ch.  946  and  L.  1909,  ch.  418.) 

Where  a  judgment  of  a  trial  court  is  reversed  and  a  new  trial  granted, 
if  the  judgment  is  not  entered  until  after  the  order  granting  the  new  trial, 
the  time  within  which  an  appeal  must  be  taken  from  the  order  does  not 
commence  to  run  until  the  entry  of  judgment  of  reversal.  Wingert  v. 
Krakauer  (1905),  180  N.  Y.  265. 

Time  cannot  be  extended,  except  where  party  dies.  Code  Civ.  Pro., 
§§  784,  785.  Time,  how  computed.  Code  Civ.  Pro.,  $  788.  A  notice  not 
containing  office  address  or  place  of  business  of  attorney  is  insufficient  to 
limit  time  to  appeal.  Kilmer  v.  Hathom  (1879),  78  N.  Y.  228;  Forstman  v. 
Schulting  (1887),  107  id.  644.  Premature  appeal.  Kilmer  v.  Bradley 
(1880),  80  N.  Y.  630.  Notice  of  entry  of  judgment  unnecessary.  Marsh  v. 
Pierce  (1888),  110  N.  Y.  639;  but  otherwise  as  to  order.  People  v.  Keator 
(1886),  101  N.  Y.  610.  Effect  of  return  of  notice  served  after  expiration  of 
sixty  days.    Marsh  v.  Pierce,  supra. 

Notice  of  entry  of  order  of  Appellate  Division,  referring  to  the  final  entry 
in  the  county  clerk's  office,  without  referring  to  the  preliminary  entry  in 
the  office  of  the  clerk  of  the  Appellate  Division,  does  not  render  the  notice 
insufficient.  Guarantee  Trust  Co.  v.  P.  R.  &  N.  E.  R.  R.  Co.  (1899),  160 
N.  Y.  1. 

This  section  confers  no  right  of  appeal,  but  merely  limits  the  time 
within  which  appeals  must  be  taken  where  the  right  exists.  Steamship 
Richmond  Hill  Co.  v.  Seager  (1899),  160  N.  Y,  312. 

The  time  to  appeal  from  an  order  requiring  allowance  by  the'  Appellate 
Division,  may  be  extended  by  the  necessity  of  obtaining  the  allowance, 
and  when,  by  diligence,  it  has  been  obtained,  the  appeal  must  then  be 
taken  within  a  reasonable  time,  not  to  exceed  sixty  days.    Id. 

Application  for  an  order  allowing  appeal  under  sections  190,  191  of 
Code  must  be  made  to  the  Appellate  Division  at  the  same  or  the  next  term. 
The  sixty  days  within  which  to  appeal  only  runs  from  allowance  of  order. 
Porter  v.  International  Bridge  Co.  (1900),  163  N.  Y.  79. 

Who  may  appeal 

(Code  Qv.  Pro.) 

1 1294.  A  party  aggrieved  may  appeal,  in  a  case  prescribed  in  this 
chapter,  except  where  the  judgment  or  order,  of  which  he  complains,  was 
rendered  or  made  upon  his  default. 
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Parties,  how  designated;  title  of  cause 

(Code  Qv.  Pro.) 

{  1295.  The  party  or  person  appealing  is  designated  as  the  appellant, 
and  the  adverse  party  as  the  respondent.  After  an  appeal  is  taken  to 
another  oourt,  the  name  of  the  appellate  court  must  be  substituted,  for 
that  of  the  court  below,  in  the  title  of  the  action  or  special  proceeding,  and 
in  any  case,  the  name  of  the  county,  if  it  is  mentioned,  may  be  omitted; 
otherwise  the  title  shall  not  be  changed,  in  consequence  of  the  i^peal. 

Appeal,  how  taken 

(Code  Civ.  Pro.) 

{ 13(X).  An  appeal  must  be  taken,  by  serving,  upon  the  attorney  for 
the  adverse  party,  as  prescribed  in  article  third  of  title  sixth  of  chap- 
ter eighth  of  this  act,  and  upon  the  clerk,  with  whom  the  judgment  or 
order  appealed  from  is  entered,  by  filing  it*  in  his  office,  a  written  notice, 
to  the  effect,  that  the  appellant  appeals  from  the  judgment  or  order,  or 
from  a  specified  part  thereof.  Upon  an  appeal  to  the  Court  of  Appeals 
from  an  order  of  the  Appellate  Division,  made  upon  an  appeal  from  the 
surrogates'  court,  the  notice  of  appeal  shall  be  filed  with  Uie  cleric  of  the 
surrogates'  court.    (As  amended  by  L.  1909,  ch.  416.) 

{  1301.  Where  the  appeal  is  from  a  final  judgment,  or  from  a  final  order 
in  a  special  proceeding,  and  the  appellant  intends  to  bring  up,  for  review 
thereupon,  an  interlocutory  judgment,  or  an  intermediate  order,  he  must, 
in  the  notice  of  appeal,  distinctly  specify  the  interlocutory  judgment,  or 
intermediate  order,  to  be  reviewed. 

Security  to  perfect  appeal 

{  1326.  To  render  a  notice  of  appeal,  to  the  Court  of  Appeab,  effectual, 
for  any  purpose,  except  in  a  case  where  it  is  specially  prescribed  by  law, 
that  security  is  not  necessary,  to  perfect  the  appeal,  the  appellant  must  give 
a  written  undertaking,  to  the  effect,  that  he  will  pay  all  costs  and  damages, 
which  may  be  awarded  against  him  on  the  appeal,  not  exceeding  five  hun- 
dred doUims.  The  appeal  is  perfected,  when  such  an  undertaking  is  given 
and  a  copy  thereof,  with  notice  of  the  filing  thereof,  is  served,  as  prescribed 
in  this  title. 

Undertaking  to  stay  execution.  Code  Civ.  Pro.,  §§  1327-1333.  Exc^> 
tion  to  sureties;  justification.  Code  Civ.  Pro.,  §  1336.  Security  may  be 
waived.  Code  Gv.  Pro.,  §  1305.  Deposit  in  lieu  of  undertaking.  Code 
Civ.  Pro.,  §  1307.  Stay  of  proceedings.  Code  Civ.  Pro.,  §§  1310-1311. 
New  undertaking.  Code  Civ.  Pro.,  §  1308.  Action  on  undertaking.  Code 
Civ.  Pro.,  {  1309.  No  security  required  from  people.  Code  Civ.  Pro., 
§  1313.     Seciuity,   when  required  of  domestic  municipal  oorporati<)i|. 
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Code  av.  Pro.,  {  1314.  Form  of  undertaking.  Code  Qv.  Pro.,  {  1334. 
Undertaking  must  be  filed  with  clerk,  with  whom  the  judgment  or  order 
appealed  from  is  entered.  Code  Civ.  Pro.,  {  1307.  And  a  copy  thereof, 
with  a  notice  showing  where  it  is  filed,  must  be  served  on  the  attorney  for 
the  adverse  party,  with  the  notice  of  appeal,  or  before  the  expiration  of  the 
time  to  appeal.    Code  Civ.  Pro.,  {  1334. 

There  is  no  appeal  to  the  Court  of  Appeals  pending  until  the  undertaking 
prescribed  by  Code  Civil  Procedure,  section  1326,  is  given,  and  conse- 
quently the  Supreme  Court  has  no  power  to  grant  a  stay  under  section  1331. 
Guilfoyle  v.  Pierce  (1897),  22  App.  Div.  131,  47  N.  Y.  Supp.  899. 

An  undertaking  for  costs  is  necessary  in  an  appeal  from  an  order,  as  well 
as  a  judgment.    Cowdin  v.  Teal  (1876),  67  N.  Y.  581. 

The  courts  cannot  dispense  with  an  undertaking,  but  the  omission  may 
sometimes  be  supplied.  Architectural  Iron  Works  v.  City  of  Brooklyn 
(1881),  85  N.  Y.  652.  Nunc  pro  tunc  filing,  see  Hunter  v.  Hatfield  (1878), 
73  N.  Y.  600. 
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RULES 

OF  THE 

COURT  OF  APPEALS 

(Amended  to  Oct.  1,  1910) 

In  the  Coubt  of  Appeals, 

October  22,  1894. 
Ordered,  That  the  following  amended  rules  r^ulating 
the  practice  and  proceedings  in  the  Court  of  Appeals  and 
the  admission  of  attorneys  and  counselors-at-law  be  and 
the  same  hereby  are  adopted  in  pursuance  of  the  provi- 
sions of  the  Code  of  Civil  Procedure,  all  the  judges  con- 
curring, such  rules  to  take  effect  January  1, 1895* 

Power  to  make  mles;  publicatioii 

(Judiciary  Law) 

{  51.  The  Court  of  Appeals  may  from  time  to  time  make,  alter,  and 
amend,  rules,  not  inconsistent  with  the  Constitution  or  statutes  of  the 
state,  regulating  the  practice  and  proceedings  in  the  court. 

§  52.  A  general  rule  or  order  of  the  Court  of  Appeals,  does  not  take  ef- 
fect, until  it  has  been  published  in  the  newspaper  published  at  Albany, 
designated  pursuant  to  section  eighty-two  of  the  executive  law,  once  in 
each  week  for  three  successive  weeks. 

Section  18  of  the  Code  of  Civil  Procedure  from  which  this  section  was 
derived  does  not  apply  to  the  rules  regulating  the  admission  of  attomesrs. 
16  Alb.  L.  J.  309. 

''The  powers  of  the  courts  are  either  statutory,  or  those  which  appertain 
to  them  by  force  of  the  common  law,  or  they  are  partly  statutory  and 
partly  derived  from  immemorial  usage,  which  latter  constitutes  their  in- 
herent jurisdiction.  They  are  organized  for  the  protection  of  public  and 
private  rights  and  the  oiforcement  of  remedies.  Presumptively,  there- 
fore, whatever  judicial  procedure  is  essential  to  enable  courts  to  exerdse 
their  function  is  authorised."  McQuigan  v.  D.,  L.  d^  W.  R.  R.  Co.  (1891), 
129  N.  Y.  60. 

415 
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Force,  object  and  amendment  of  rules 

Force  of  rules.  —  The  rulee  of  courts  are  made  under  special  statutory 
authority,  and  when  made,  have  the  force  and  efifect  of  statutes.  Matter 
of  Moore  (1888),  108  N.  Y.  280;  People  v.  Nichols  (1879),  18  Hun,  530. 

A  rule  of  court  cannot  alter  the  statute.  Rice  v.  Ehele  (1874),  55  N.  Y. 
518;  Glenney  v.  Stedwell  (1876),  64  id.  120;  French  v.  Powers  (1880),  80 
id.  146;  Gormerly  v.  McGlynn  (1881),  84  id.  284;  People  ex  rel.  Mayor  v. 
Nichols  (1880),  79  id.  582;  People  v.  Bruff  (1871),  9  Abb.  N.  C.  153;  Pahner 
V.  Phcenix  Ins.  Co.  (1880),  22  Hun,  224. 

All  matters  of  practice  are,  in  the  first  instance,  in  the  discretion  of  the 
courts  in  which  questions  of  practice  arise,  when  there  are  no  statutory 
provisions  or  provisions  by  general  rules  of  court  that  govern  the  cases. 
Yet  matters  of  practice  come  after  a  while  to  be  governed  absolutely  by 
the  custom  of  the  courts;  and  what  is  found  in  any  case  to  have  been  held 
by  authoritative  decisions  to  be  the  custom  of  the  courts,  becomes  thus 
the  way  in  which  discretion  must  go.  Fisher  v.  (jould  (1880),  81  N.  Y. 
228. 

A  substantial  remedy  cannot  be  prevented  by  a  neglect  to  observe  the 
rules  of  practice.    Goldberg  v.  Utley  (1875),  60  N.  Y.  427,  429. 

A  court  is  justified  in  reversing  an  order  appealed  from,  on  account  of 
its  departure  from  the  rules  and  practice  of  the  court.  Rules  of  practice 
are  established  to  protect  the  ri^ts  of  parties,  and  constitute  a  part  of 
the  jurisprudence  of  the  country.  Livingston's  Petition  (1866),  34  N.  Y. 
555,581. 

Object  of  rules.  —  The  true  object  of  technical  rules  is  to  promote  jus- 
tice or  prevent  injustice.  When  they  fail  of  those  ends  and  come  to  eat 
like  rust  into  the  substance  of  justice,  courts  should  neither  encourage  or 
enforce  them.    People  v.  Tweed  (1875),  5  Hun,  353, 

Deviation  from  rules.  —  The  Supreme  Court  may  overlook  or  relieve  a 
violation  or  non-compliance  with  the  rules,  and  may  permit  a  party  to  do, 
after  the  time  prescribed  by  any  rule,  what  he  should  have  done  before. 
Martine  v.  Lowenstein  (1877),  64  N.  Y.  456;  Evans  v.  Backer  (1886), 
101  id.  289. 

A  court  may  deviate  from  the  general  rules,  whenever  in  its  judgment  a 
proper  case  is  presented.    Clark  v.  Brooks  (1864),  26  How.  Pr.  285. 

Amendments  of  rules.  —  Amendments  to  rules  of  the  courts  are  analo- 
gous to  the  amendments  of  statutes  and  should  receive  the  same  con- 
struction. Where  a  statute  is  amended,  the  part  which  remains  unchanged 
is  to  be  considered  as  having  been  continued  the  law  from  the  time  of  its 
original  enactment,  and  the  new  or  changed  portion  to  have  become  law 
only  at  and  subsequent  to  the  passage  of  the  amendment.  The  above 
rule  of  construction  applies  to  amendment  of  the  rules.  Matter  of  Warde 
(1897),  154  N.  Y.  342. 
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Notice 

RULES  OF  THE  COURT  OF  APPEALS  REGULATING 
PRACTICE  AND  PROCEDURE 

[As  amended  Dec.  15,  1906,  in  effect  Jan.  7,  1907] 

Rule    1.  Appellant  to  file  return;  effect  of  omission. 

2.  Further  return  may  be  ordered. 

3.  Attorneys  and  guardians  below  to  continue  to  act. 

4.  Appellant  to  make  a  case;  its  form. 

5.  Case  and  points  to  be  printed;  mode  of  printing. 

6.  Appellant  to  serve  copies  of  case;  effect  of  lus  default. 

7.  Copies  of  case  and  points;  serving  points. 

8.  Statement  and  discussion  of  facts;  absent  judges. 

9.  Criminal  causes. 

10.  Submission  and  reservation  of  causes. 

11.  Motions  and  appeals  from  orders. 

12.  Call  of  calendar;  exchange  of  causes. 

13.  Time  of  argument. 

14.  Preferred  causes. 

15.  Defaults. 

16.  The  remittitur. 

17.  Affirmance  by  default. 

18.  Enlarging  time;  revoking  orders. 

19.  Calendars. 

20.  Motions  for  reargument. 

Notice.  —  The  first  Monday  of  each  session  only  will  be  a  motion  day^ 
on  which  oral  arguments  will  be  heard  in  original  motions.  Original  mo- 
tions may  be  svbmittedy  without  oral  argument,  on  any  Monday  when  the 
court  is  in  session,  provided  they  are  submitted  by  both  sides. 

After  the  day  calendar  is  made  up  —  at  6  o'clock  p.  m.  —  stipulations 
are  too  late.    The  clerk  has  then  no  power  to  leave  a  number  off. 

The  full  number  of  cases  and  points  (16)  are  required,  without  which 
appeals  may  not  be  heard. 

The  "  Order  Calendar"  is  composed  of  preferred  causes,  and  the  notice  of 
argument  must  claim  the  preference  as  an  appeal  *'  entitled  to  be  heard  under 
Rule  11."  Appeals  from  orders  should  be  noticed  for  the  first  Monday  of  a 
session. 

The  county  clerk's  certificate,  or  waiver  thereof  under  section  3301,  Code 
of  Civil  Procedure,  are  necessary  parts  of  the  printed  case  on  appeal. 

When  a  new  calendar  is  ordered,  it  is  desirable  to  notice  causes  in  which 
the  returns  are  filed,  al  once. 

Counsel  residing  in  New  York  city  and  its  vicinity  who  intend  to  argue 
causes  on  the  general  calendar,  should  send  their  residence  addresses  to 
the  clerk,  and  should  promptly  notify  him  of  changes  in  their  office  ad- 

27 
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The  return  —  Rule  1 

The  daily  seesionB  of  the  court  are  held  from  2  o'clock  p.  m.,  to  6  o'clock 
p.  M.,  except  Frida3r8  only,  when  it  will  sit  from  10  a.  m.  to  2  p.  m. 

Every  Exhibit  presented  to  the  court  should  be  plainly  marked  with  the 
address  of  Counsel  presenting  the  same,  as  well  as  the  title  of  the  cause. 

The  clerk  always  submiU  for  Counsel  who  are  absent  when  their  cases 
are  called  for  argument,  provided  their  papers  have  been  filed  as  directed 
by  Rule  7. 

Requests  for  copies  of  opinions  should  be  addressed  to  the  State  Re- 
porter, Albany,  N.  Y. 

The  sixteen  printed  copies  of  the  case  required  by  Rule  7  to  be  filed  with 
the  Clerk  must  be  bound  in  light-colored  (not  dark)  paper,  and  should  not 
be  sent  to  the  clerk  for  filing  until  the  appeal  has  received  a  calendar  number. 

Each  day's  calendar  and  all  court  notices  to  the  Bar  are  printed  in  the 
New  York  Law  Journal,  which  is  the  legal  publication  through  which  the 
clerk  endeavors  to  reach  the  legal  profession. 

Attention  of  attorneys  is  called  to  Rule  7,  which  will  be  strictly  enforced. 

Rule  1.  Appellant  to  file  return;  effect  of  omission 

If  the  appellant  shall  not  cause  the  proper  return  to  be 
made  and  filed  with  the  clerk  of  this  court  within  the  time 
prescribed  by  law  (Code  Civ.  Pro.,  §  1315),  the  respondent 
may,  by  notice  in  writing,  require  such  return  to  be  filed 
within  ten  days  after  the  service  of  the  notice,  and  if  the 
return  be  not  filed  in  pursuance  of  such  notice,  the  appel- 
lant shall  be  deemed  to  have  waived  the  appeal.  On  an 
affidavit  proving  that  the  appeal  was  perfected,  and  the 
service  of  such  notice,  and  a  certificate  of  the  clerk  that 
no  return  has  been  filed,  the  respondent  may  enter  an 
order  with  the  clerk  dismissing  the  appeal  for  want  of 
prosecution,  with  costs;  and  the  court  below  may  there- 
upon proceed  as  though  there  had  been  no  appeal. 

The  return 
(Code  Civ.  Pro.) 
{  1315.  Where  an  appeal  is  taken  from  a  final  judgment,  as  prescribed  in 
title  second  or  third  of  this  chapter,  the  appellant  must,  within  twenty 
days  after  it  is  perfected,  cause  a  copy  of  the  judgment-roll  and  of  the 
case  and  notice  of  exceptions,  if  any,  filed  after  the  entry  of  judgment,  and 
a  certified  copy  of  the  judgment  given  thereon  and  of  the  notice  of  appeal, 
to  be  transmitted  to  the  Appellate  Court  by  the  clerk  upon  whom  the  no- 
tice of  appeal  was  served. 
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The  return  —  Rule  1 

Where  an  appeal  from  an  order,  or  a  part  of  an  orc^er,  is  taken  as  pre- 
scribed in  title  second,  third  and  fifth  of  this  chapter,  the  appellant  must, 
within  the  same  time,  cause  a  certified  copy  of  the  notice  of  appeal,  of  the 
order,  and  of  the  papers  upon  which  the  order  was  founded,  to  be  trans- 
mitted to  the  Appellate  Court  by  the  same  clerk.  If  the  appellant  fails  so 
to  do,  the  respondent  may  cause  those  papers  to  be  so  transmitted;  and  he 
is  entitled  to  tax  the  expense  thereof,  as  a  disbursement,  where  he  recovers 
costs.  The  clerk  of  the  Appellate  Court  must  file  the  papers  so  transmitted ; 
and  except  where  it  is  otherwise  specially  prescribed  by  law,  the  appeal 
must  be  heard  upon  them.    (Am.  by  L.  1890,  ch.  312.) 

§  1339.  When  an  appeal  to  the  Court  of  Appeals,  from  a  judgment,  ren- 
dered by  the  Appellate  Division  of  the  Supreme  Court,  upon  a  verdict, 
subject  to  the  opinion  of  the  court,  has  been  perfected,  a  case,  containing  a 
concise  statement  of  the  facts,  of  the  questions  of  law  arising  thereupon 
and  of  the  determination  of  those  questions  by  the  Appellate  Division, 
must  be  prepared  and  settled,  by  or  under  the  direction  of  the  court  be- 
low, and  annexed  to  the  judgment-roll.  An  exception  is  not  necessary,  to 
enable  the  Court  of  Appeals  to  review  the  determination  of  a  question  of 
law,  arising  upon  the  verdict.  A  certified  copy  of  the  case  must  be  trans- 
mitted to  the  Court  of  Appeals,  instead  of  the  case  upon  which  the  judg- 
ment of  the  court  below  was  rendered.  The  court  below,  or  a  judge  thereof, 
may  extend  the  time,  limited  by  law,  within  which  the  papers  must  be 
transmitted  to  the  Court  of  Appeals,  for  the  purp>ose  of  enabling  the  ap- 
pellant to  procure  the  case  to  be  prepared  or  settled.  (Am.  by  L.  1895, 
ch.  946.) 

Certification  of  return.  —  Section  1315  of  the  Code  provides  that  a  copy 
of  the  judgment-roll,  and  of  the  case  and  notice  of  exceptions,  if  any,  filed 
after  the  entry  of  judgment,  and  a  certified  copy  of  the  judgment  given 
thereon,  and  of  the  notice  of  appeal,  be  transmitted  to  the  Ap|)ellate  Court 
by  the  clerk  of  the  court  on  whom  the  notice  of  appeal  is  served.  Prior  to 
the  amendment  of  1890,  section  1315  required  a  *' certified"  copy  of  the 
notice  of  appeal,  of  the  judgment-roll,  and  of  a  case  or  notice  of  excep- 
tions, if  any,  to  be  transmitted  by  the  clerk,  and  the  Court  of  Appeals 
held,  in  Dow  v.  Darragh  (1883),  92  N.  Y.  537,  that  attorneys  could  not 
waive  the  certification,  pursuant  to  section  3301.  But  the  amendment  of 
1890,  which  omitted  the  requirement  of  a  *'  certified  "  copy  of  the  judgment- 
roll  and  of  the  case  and  notice  of  exceptions,  and  only  required  a  "certified  " 
copy  of  the  judgment  and  notice  of  appeal,  it  seems  to  us  clearly  expressed 
the  legislative  intent,  that  certification  of  the  judgment-roll,  case  and 
exceptions,  is  not  necessary,  notwithstanding  that  section  1339  requires  a 
case  to  be  certified  where  the  appeal  is  taken  directly  to  the  Court  of  Ap- 
peals. It  is  usual,  however,  for  attorneys  to  stipulate,  pursuant  to  sec- 
tion 3301,  waiving  the  certification  of  any  of  the  papers  on  the  appeal, 
including  the  judgment-roll,  case  and  exceptions;  and  we  understand  that 
the  clerk  of  the  court  accepts  them  when  so  stipulated,  without  question. 
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The  filing  of  a  return  to  the  Court  of  Appeals  cannot  be  compelled  until 
the  appeal  is  fully  perfected.    Polito  v.  Pitnello  (1909),  190  N.  Y.  617. 

Case  on  appeal.  —  Review  must  be  on  same  papers  as  were  before  the 
Appellate  Division.  Johnson  v.  Whitlock  (1856),  13  N.  Y.  344;  Smith  v. 
Grant  (Sup.  Ct.,  1869),  17  How.  Pr.  381;  New  York  Cable  Co.  v.  Mayor 
of  N.  Y.  (1887),  104  N.  Y.  1. 

An  appellant  is  simply  bound  to  present  his  case  to  the  Appellate  Divi- 
sion upon  the  case  as  settled,  and  to  the  Court  of  Appeals  on  the  same 
record;  he  is  not  bound  to  print  matter  proposed  by  the  respondent,  as  an 
amendment  to  the  case,  but  disallowed  by  the  trial  judge.  Kilmer  v. 
N.  Y.  C,  etc.,  R.  R.  Co.  (1884),  94  N.  Y.  495. 

Lnperfect  papers,  returned  to  the  Court  of  Appeals,  must  be  received  as 
sufficient,  when  they  were  received  and  acted  on  by  the  court  below. 
Reese  v.  Boese  (1883),  92  N.  Y.  632. 

What  may  be  included  in  return.  —  Exceptions  to  refusals  to  find,  if 
duly  taken  under  section  994  of  the  Code,  are  properly  inserted  in  the  case. 
Young  V.  Young  (1892),  133  N.  Y.  626. 

Remarks  of  counsel  in  summing  up,  if  not  objected  to,  nor  excepted  to, 
should  not  be  made  a  part  of  the  case.  Klein  v.  Second  Ave.  R.  R.  Co. 
(1886),  63  N.  Y.  Super.  531. 

The  appellant  has  the  right  to  make  up  a  case  on  appeal  upon  specific 
exceptions  or  questions,  and  to  print  only  such  evidence  as  relates  thereto. 
Firth  V.  Rehfeldt  (Sp.  Term,  1897),  47  N.  Y.  Supp.  474. 

Minutes  of  testimony  taken  out  of  court,  or  docimients  not  read  by  the 
judge  at  Special  Term,  but  the  contents  of  which  were  agreed  upon  by 
counsel  on  the  argument,  or  stated  to  the  judge,  may  be  incorporated  in 
the  case  on  appeal.    Crook  v.  Hamlin  (1893),  140  N.  Y.  297. 

Retum  under  section  1339.  —  The  retum  of  a  case,  as  heard  by  the 
Appellate  Division,  with  the  judgment-roll,  is  not  sufficient,  under  sec- 
tion 1339  of  the  Code.  Cowenhoven  v.  Bull  (1890),  118  N.  Y.  231;  Rein- 
miller  V.  Skidmore  (1875),  59  id.  661;  People  v.  Featherly  (1892),  131  id. 
697. 

Correction  of  retum;  insertion  of  omissions.  —  Improper  insertions  in 
the  return  will  be  stricken  out  on  motion.  Smith  v.  Grant  (1867),  16 
N.  Y.  590;  Bissel  v.  Hamlin  (1869),  20  id.  619;  Wilcox  v.  Hawley  (1864), 
31  id.  648. 

When  a  return  is  procured,  of  papers  not  before  the  court  below,  a  mo- 
tion to  correct  the  retum  and  to  require  the  appellant  to  make  a  case  as 
required  by  the  rules,  is  proper.    Hobart  v.  Hobart  (1881),  85  N.  Y.  637. 

Where  papers  are  incorporated  in  the  appeal  book,  relating  to  an  order 
in  the  case  which  the  Court  of  Appeals  has  no  jurisdiction  to  review,  they 
will  be  stricken  out  on  motion.    Smith  v.  Grant  (1867),  16  N.  Y.  690. 
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The  return  —  Rule  1 

The  court  may,  without  diBmiHBing  the  appeal,  allow  the  insertion  of  req- 
uisite papers.    Beecher  v.  Conradt  (1856),  11  How.  Pr.  181. 

The  court  may  allow  the  stipulation  for  final  judgment  to  be  added  to 
an  appeal  to  the  Court  of  Appeals,  from  an  order  granting  a  new  trial, 
where  it  was  omitted  by  mistake.  Mott  v.  Lansing  (1903),  5  Lans.  516; 
aflfd.  90  N.  Y.  548. 

An  appellant  cannot  complain  of  his  own  omission  of  a  paper  from  the 
record.    Struthers  v.  Pearce  (1873),  51  N.  Y.  365. 

It  is  no  answer  to  a  motion  to  correct  a  case  by  inserting  matters  allied 
to  have  taken  place  on  the  trial,  that  they  do  not  appear  in  the  stenog- 
rapher's minutes.  Foster  v.  Standard  Nat.  Bank  (Sp.  T.,  1897),  21  Misc. 
8,  46  N.  Y.  Supp.  839. 

The  Court  of  Appeals  has  no  jurisdiction  to  compel  appellant  to  attach 
to  the  return  copies  of  papers  which  were  no  part  of  the  record  in  the  court 
below.  If  they  should  be  made  a  part,  move  below.  States  v.  Cromwell, 
(1887),  104  N.  Y.  664. 

The  Court  of  Appeals  will  not  allow  amendment,  where  great  laches  or 
inexcusable  neglect  is  shown.    McKinstry  v.  Sahler'(1879),  17  Hun,  136. 

Amendment  of  return;  jurisdiction  of  court  below.  —  The  judgment  and 
record  are  regarded  as  remaining  in  the  court  below  for  the  purposes  of 
amendment.  Westcott  v.  Thompson  (1857),  16  N.  Y.  613;  Kenyon  v. 
N.  Y.  C.  R.  R.  Co.  (1879),  76  id.  607;  Luyster  v.  Sniffin  (1849),  3  How.  250; 
Judson  V.  Gray  (1859),  17  id.  289;  Talcott  v.  Rozenberg  (1872),  3  Daly, 
203;  Hofifman  v.  Manhattan  Ry.  Co.  (1896),  149  N.  Y.  599;  Baker  v. 
Home  Life  Ins.  Co.  (1875),  63  id.  630;  Peterson  v.  Swan  (1890),  119  id.  662. 

After  appeal  to  the  Court  of  Appeals  has  been  perfected,  the  Supreme 
Court  has  power  to  amend  its  record  by  conforming  the  order  to  the  fact, 
and  therein  stating  that  its  decision  was  made  upon  questions  of  fact. 
Buckingham  v.  Dickinson  (1874),  54  N.  Y.  682;  Guernsey  v.  Miller  (1880), 
80  id.  181;  Hamlin  v.  Sears  (1881),  82  id.  327;  Health  Dept.  v.  Dassori 
(1899),  159  N.  Y.  245;  Bimbaum  v.  May  (1902),  170  N.  Y.  314. 

The  Coiurt  of  Appeals  has  no  power  to  amend  a  record  of  the  Supreme 
Court;  it  cannot,  therefore,  insert  an  exception  in  the  return,  although 
it  is  shown  that  one  was  taken  at  the  trial.  The  correction  must  be  sought 
in  the  Supreme  Court.    Kenyon  v.  N.  Y.  C.  R.  R.  Co.  (1879),  76  N.  Y.  607. 

An  order  as  amended  by  the  court  below  may  be  attached  to  the  return 
to  the  Court  of  Appeals.  Nat.  City  Bank  v.  New  York  Gold  Exchange 
Bank  (1884),  97  N.  Y.  645;  Ross  v.  Gleason  (1888),  HI  id.  683. 

Where  a  case  is  made  for  the  purpose  of  an  appeal  to  the  General  Term, 
and  findings  are  improperly  or  incorrectly  contained  therein,  a  motion  for 
correction  must  be  made  in  the  Supreme  Court.  The  Court  of  Appeals 
cannot  correct  it  as  it  has  only  to  do  with  the  case  presented.  Binghamton 
Opera  House  Co.  v.  City  of  Binghamton  (1898),  156  N.  Y.  651. 

The  court  below  may  amend  return  after  it  is  filed  in  the  Court  of  Ap- 
peals.   Peterson  v.  Swan  (1890),  119  N.  Y.  662. 


Digitized  by 


Google 


422       Practice  Ritles  of  Court  of  Appeals 

The  return  —  Rule  1 

The  return  to  the  Court  of  Appeals  cannot  be  amended  by  addmg  that 
the  reversal  was  on  questions  of  fact,  until  the  court  below  has  amended 
the  original  order.    Shultz  v.  Hoagland  (1880),  11  Week.  Dig.  294. 

It  is  not  necessary  to  remit  the  return  for  amendment.  Peterson  v. 
Swan  (1890),  119  N.  Y.  662.  But  see  Adams  v.  Bush  (Sup.  Ct.,  1865),  2 
Abb.  Pr.  (N.  8.)  118. 

The  Court  of  Appeals  will  allow  withdrawal  of  return  to  allow  amend- 
ment of  record.    Lahens  v.  Fielden  (1863),  15  Abb.  177. 

The  court  below  may  amend,  although  composed  in  part  of  judges  dif- 
ferent from  those  who  originally  decided  the  case.  Buckingham  v.  Dickin- 
son (1874),  64  N.  Y.  682. 

Resettlement  of  case.  —  In  New  York  Rubber  Co.  v.  Rothery  (1889), 
112  N.  Y.  592,  the  Court  of  Appeals  reversed  an  order  of  the  General  Term, 
affirming  an  order  of  the  Special  Term,  refusing  a  resettlement  of  the  case 
before  the  Court  of  Appeals. 

The  Court  of  Appe^  will  grant  a  stay  for  a  resettlement,  according  to 
the  facts.  Livingston  v.  Miller  (1862),  7  How.  Pr.  219;  Westcott  v. 
Thompson  (1858),  16  id.  613. 

The  court  may  suspend  judgment  in  order  to  enable  the  party  whose 
interest  is  affected  to  apply  to  the  court  below  for  a  resettlement  of  the 
case.    Rice  v.  Isham  (1867),  1  Keyes,  44. 

Separate  returns.  —  Where  both  parties  appeal  and  make  up  separate 
records,  each  must  stand  on  his  particular  record  for  the  assertion  of  the 
legal  rights  to  which  he  claims  to  be  entitled.  Black  v.  Brooklyn  Heights 
R.  R.  Co.  (1898),  32  App.  Div.  468,  63  N.  Y.  Supp.  312. 

When  Jurisdiction  attaches.  —  After  notice  of  appeal  has  been  served 
and  the  proper  undertaking  given,  the  Court  of  Appeals  may  make  any 
necessary  order,  although  return  has  not  been  filed.  Adams  v.  Fox  (1863), 
27  N.  Y.  640. 

Until  appeal  ia  perfected  by  the  filing  of  the  requisite  undertaking,  the 
Court  of  Appeals  will  not  entertain  a  motion  to  dismiss,  or  take  any  action 
on  the  case,  except  to  strike  it  from  the  calendar.  Raymond  v.  Richmond 
(1879),  76  N.  Y.  106;  Benedict  Mfg.  Co.  v.  Thayer  (1880),  82  id.  610.  But 
see  Reese  v.  Boese  (1883),  92  id.  632;  Nichols  v.  McLean  (1886),  98  id.  468; 
People  ex  rel.  Blakeslee  v.  Comrs.  of  Land  Office  (1892),  133  id.  616. 

After  an  appeal  to  the  Court  of  Appeals  has  been  perfected  a  motion 
to  dismiss  it  must  be  made  in  that  court.  Howey  v.  L.  S.  &  M.  S.  Ry.  Co. 
(Sp.  T.,  1896),  16  Misc.  626,  37  N.  Y.  Supp.  88;  Stevens  v.  Glover  (1880), 
83  N.  Y.  611. 

After  notice  of  appeal  has  been  served  and  the  proper  undertaking  given, 
the  court  below  cannot  compel  the  fifing  of  a  new  undertaking.  Parks  v. 
Murray  (1888),  109  N.  Y.  646. 
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Motions  in  court  below.  —  What  motions  should  be  made  in  the  court 
below,  see  People  ex  rel.  Hofifman  v.  Board  of  Education  (1894),  141  N.  Y. 
86. 

The  pendency  of  an  appeal  to  the  Court  of  Appeals  does  not  prevent  a 
motion  in  the  court  below,  for  a  new  trial,  on  the  ground  of  newly-discova«d 
evidence.    Henry  v.  Allen  (1896),  147  N.  Y.  346. 

Amendments  by  Court  of  Appeals 
(Code  Civ.  Pro.) 

§  723.  The  court  may,  upon  the  trial,  or  at  any  other  stage  of  the  action, 
before  or  after  judgment,  in  furtherance  of  justice,  and  on  such  terms  as  it 
deems  just,  amend  any  process,  pleading  or  other  proceeding,  by  adding 
or  striking  out  the  name  of  a  person  as  a  party,  or  by  correcting  a  mistake 
in  the  name  of  a  party,  or  a  mistake  in  any  other  respect,  or  by  inserting 
an  allegation  material  to  the  case;  or,  where  the  amendment  does  not 
change  substantially  the  claim  or  defense,  by  conforming  the  pleading  or 
other  proceeding  to  the  facts  proved.  And,  in  every  stage  of  the  action, 
the  court  must  disregard  an  error  or  defect  in  the  pleadings  or  other  pro- 
ceedings, which  does  not  affect  the  substantial  rights  of  the  adverse  party. 
When  amending  a  pleading  or  permitting  the  service  of  an  amended  or  sup- 
plemental pleading,  in  a  case  which  is  on  the  general  calendar  of  issues  of 
fact,  the  court  may  direct  that  the  case  retain  the  place  upon  such  calendar , 
which  it  occupied  before  the  amendment  or  new  pleading  was  allowed,  and 
that  the  proceedings  had  upon  the  amended  or  supplemental  pleadings  shall 
not  affect  the  place  of  the  case  upon  such  calendar,  or  render  necessary  the 
service  of  a  new  notice  of  trial.     (As  am.  by  L.  1900,  ch.  591.) 

A  pleading  cannot  be  amended  in  a  material  respect,  except  at  a  time 
which  will  give  the  party  against  whom  the  amendment  is  allowed  a  right 
and  opportunity  to  meet  by  proof  the  new  allegations  made  in  it.  Romeyn 
V.  Sickles  (1888),  108  N.  Y.  650. 

The  pleadings  in  an  action  will  not  be  amended  on  appeal  to  the  Court 
of  Appeals,  for  the  purpose  of  reversing  a  judgment.  Volkening  v.  De 
Graaf  (1880),  81  N.  Y.  268;  Haddon  v.  Lundy  (1874),  69  id.  320. 

While  appellate  courts  have  power  on  appeal  to  so  amend  the  pleadings 
as  to  conform  to  the  proofs  in  order  to  affirm  a  judgment,  no  such  power 
exists  for  the  purpose  of  reversing  a  judgment.  Trustees  of  Amherst  Col- 
lege V.  Ritch  (1897),  151  N.  Y.  282. 

Even  if  section  723  appUes  to  the  Court  of  Appeals,  the  power  to  amend 
should  not  be  exercised  unless  it  is  clear  that  no  substantial  right  of  the 
adverse  party  would  be  affected.  Rtch  v.  Mayor,  etc.,  of  New  York 
(1882),  88  N.  Y.  500. 

An  omission  of  the  complaint  to  aver  a  necessary  fact  which  appears  by 
the  answer,  may  be  supplied  or  treated  as  if  supplied,  even  after  appeal  to 
the  Court  of  Appeals.  Haddon  v.  Lundy  (1874),  59  N.  Y.  320.  See  also 
Reeder  v.  Sayre  (1877),  70  id.  180,  190. 
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Defects  in  proceedings 

(Code  av.  Pro.) 

§  1303.  Where  the  appellant,  seasonably  and  in  good  faith,  serves  the 
notice  of  appeal,  either  upon  the  clerk  or  upon  the  adverse  ]>arty,  or  his 
attorney,  but  omits,  through  mistake,  inadvertence,  or  excusable  neglect, 
to  serve  it  upon  the  other,  or  to  do  any  other  act,  necessary  to  perfect 
the  appeal,  or  to  stay  the  execution  of  the  judgment  or  order  appealed  from; 
the  court  in  or  to  which  the  appeal  is  taken,  upon  proof,  by  affidavit,  of  the 
facts,  may,  in  its  discretion,  permit  the  omission  to  be  supplied,  or  an 
amendment  to  be  made,  upon  such  terms  as  justice  requires. 

Where  notice  of  appeal  to  the  Court  of  Appeals  was  served  in  good  faith, 
without  an  undertaking,  in  reliance  upon  an  order  of  the  court  dispensing 
therewith,  held,  that  the  omission  might  be  supplied  under  section  1303. 
Architectural  Iron  Works  v.  City  of  Brooklyn  (1881),  85  N.  Y.  652. 

Dismissal  of  appeal  and  reinstatement.  For  authorities  in  relation  to 
dismissal  of  appeal  for  defective  return,  see  Rule  11,  post,  "Motions  and 
Orders."  See  same  rule  for  reinstatement  of  appeals  dismissed  for  de- 
fective returns. 

Consideration  of  case  presented  )>y  return.  —  The  court  is  confined  to 
the  record.  Corley  v.  McEhneel  (1896),  149  N.  Y.  228;  Holden  v.  Bum- 
ham  (1876),  63  id.  74. 

It  is  to  be  assumed  that  the  papers  contained  in  the  record  contain  all 
that  appellant  deems  material.    CreshuU  v.  Mullen  (1887),  104  N.  Y.  660. 

Court  cannot  review  order  not  in  the  record,  although  notice  of  appeal 
assumes  its  existence.    Zapp  v.  Miller  (1888),  109  N.  Y.  51. 

The  court  cannot  consider  an  unintelligible  return.  Harris  v.  Van  Wart 
(1884),  96  N.  Y.  642.  ' 

Exceptions  to  findings  of  fact  present  no  question  for  review,  where  no 
case  has  been  made  containing  the  evidence.  Drake  v.  New  York  Lx>n 
Mine  Co.  (1898),  156  N.  Y.  90. 

An  appellate  court  may  consider  all  the  facts  found,  and  the  evidence 
in  the  record  in  order  to  give  the  decision  appealed  from  its  proper  force 
and  construction.    Clark  v.  Howard  (1896),  150  N.  Y.  232. 

The  Court  of  Appeals  is  confined  to  the  return,  even  if  it  is  apparent 
that  there  is  an  error  in  the  words  used.  The  imperfection  must  be  cured 
by  appellant.    Schoepflin  v.  Coffey  (1900),  162  N.  Y.  12. 

Upon  an  appeal  from  the  judgment  of  conviction  in  a  criminal  case  all 
the  rulings  of  the  court  upon  intermediate  orders  or  proceedings  forming  a 
part  of  the  judgment-roll  are  reviewable  by  the  Appellate  Division,  and 
the  determinations  of  the  latter  court  are  reviewable  by  the  Court  of 
Appeals.    People  v.  Canepi  (1905),  181  N.  Y.  398. 

Record  evidence  not  in  return.  —  Record  evidence  not  in  the  return 
cannot  be  resorted  to  to  secure  a  reversal.  People  ex  rel.  Warschauer  v. 
Dalton  (1899),  159  N.  Y.  235. 
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While  the  production  of  record  evidence  not  in  the  return  is  never  al- 
lowed in  an  appellate  court,  for  the  purpose  of  reversing  a  judgment,  it 
may  be  permitted  for  the  purpose  of  sustidning  one.  Dunham  v.  Towns- 
hend  (1890),  118  N.  Y.  281. 

On  appeal  from  a  judgment,  rendered  upon  the  submission  of  a  con- 
troversy under  section  1279  of  the  Code,  the  Court  of  Appeals  cannot  as- 
sume the  existence  of  facts  not  incorporated  in  the  submission  for  the 
purpose  of  reversing  or  adding  to  a  judgment.  Le  Marchant  v.  Moore 
(1896),  150  N.  Y.  209. 

The  court  cannot  reverse  upon  matter  brought  into  the  case  by  stipula- 
tion, subsequent  to  the  decision  of  the  court  below.  People  v.  Dewey 
(1891),  128  N.  Y.  606.       ' 

Clerk's  fees 
(Code  Civ.  Pro.) 

S  3300.  The  clerk  of  the  Court  of  Appeals  is  entitled,  for  the  services 
specified  in  this  section,  to  the  following  fees: 

For  filing  a  notice  of  appeal  to  that  court,  and  all  the  papers  transmitted 
therewith,  fifty  cents. 

For  filing  any  other  paper,  ten  cents. 

For  drawing  an  order,  twenty  cents  for  each  foUo. 

For  entering  an  order,  twenty  cents;  and  for  each  folio  more  than  two, 
ten  cents. 

For  drawing  a  judgment,  twenty-five  cents;  and  for  each  folio  more  than 
two,  ten  cents. 

For  entering  a  judgment,  twenty-five  cents;  and  for  each  folio  more  than 
two,  ten  cents. 

For  a  certified  copy  of  an  order,  record,  or  other  paper,  entered  or  filed 
in  his  office,  ten  cents  for  each  folio. 

For  engrossing  a  remittitiu*,  ten  cents  for  each  folio. 

For  a  certificate,  other  than  that  a  paper,  for  the  copying  of  which  he  is 
entitled  to  a  fee,  is  a  copy,  twenty-five  cents. 

For  sealing  any  paper,  when  required,  fifty  cents. 

The  fee  for  making  a  certificate,  dismissing  an  appeal  pursuant  to  Rule  1, 
entering  an  order,  and  furnishing  copy  is  $1.50. 

Return  in  criminal  cases 
(Code  Crim.  Pro.) 
§  532.  Upon  the  appeal  being  taken,  the  clerk,  with  whom  the  notice  of 
appeal  is  filed,  must,  within  ten  days  thereafter,  without  charge,  transmit 
a  copy  of  the  notice  of  appeal  and  of  the  judgment-roll,  as  follows: 

2.  If  it  be  to  the  Court  of  Appeals,  to  the  clerk  of  that  court. 
§  534.  The  court  may  also    .    .    .    dismiss  the  appeal, 
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1.  If  the  return  be  not  made,  as  provided  in  section  532,  unless  for  good 
cause  they  enlarge  the  time  for  that  purpose. 

Rule  2.  Further  return  may  be  ordered 

If  the  retiim  made  by  the  clerk  of  the  court  below 
shall  be  defective,  either  party  may,  on  an  affidavit, 
specifying  the  defect,  and  on  notice  to  the  opposite  party, 
apply  to  one  of  the  judges  of  this  court  for  an  order,  that 
the  clerk  make  a  further  return  without  delay. 


Court  may  direct  return  to  be  amended 

(Code  Civ.  Pro.) 

1 725.  A  court,  to  which  a  return  is  made  by  a  sheri£f  or  other  officer,  or 
by  a  subordinate  court  or  other  tribunal,  may,  in  its  discretion,  direct  the 
return  to  be  amended,  in  matter  of  form,  either  before  or  after  judgment. 

Rule  3.  Attorneys  and  guardians  below  to  continue  to  act 

The  attorneys  and  guardians  ad  litem  of  the  respective 
parties  in  the  court  below  shall  be  deemed  the  attorneys 
and  guardians  of  the  same  parties  respectively,  in  this 
court,  until  others  shall  be  retained  or  appointed,  and 
notice  thereof  shall  be  served  on  the  adverse  party. 

Authority  of  attorney.  —  The  presumption  is  that  the  authority  of  an 
attorney  continues  until  the  litigation  is  ended.  Bathgate  v.  Haskin  (1875), 
69  N.  Y.  633. 

The  death  of  the  party  ends  the  authority  of  the  attorney.  Amor£  v. 
La  Mothe  (1878),  6  Abb.  N.  C.  146;  Adams  v.  Nellis  (1880),  69  How.  386; 
Van  Kirk  v.  Sedgwick  (1881),  87  N.  Y.  266;  Putnam  v.  Van  Buren  (1862), 
7  How.  31;  Bellinger  v.  Ford  (1866),  21  Barb.  311;  Beach  v.  Gregory  (1866), 
2  Abb.  203;  Balbi  v.  Duvet  (1843),  3  Edw.  418;  La  Paugh  v.  Wilson  (1887),. 
43  Hun,  619. 

Appeal  by  attorney.  —  An  i^peal  from  a  judgment  cannot  be  taken  by  a 
UQW  attorney  for  the  appellant  until  he  has  been  properly  substituted,  and 
service  of  a  notice  of  appeal  by  him  is  inefifectual.  Shuler  v.  Maxwell 
(1886),  38  Hun,  240,  and  cases  cited;  Pensa  v.  Pensa  (1893),  6  Misc.  417. 
But  see  contra,  Webb  v.  Mike  (8p.  T.,  1886),  10  Civ.  Pro.  R.  27,  citing 
Ward  V.  Sand,  10  Abb.  N.  C.  60. 
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Substitution  of  attorneys.  —  An  order  of  substitution  of  attorneys  should 
only  be  made  by  the  Court  of  Appeals  after  the  returns  are  filed  in  that 
.  court.    Squire  v.  MacDonald  (1893),  138  N.  Y.  554. 

In  making  substitution  of  attorneys,  an  order  should  be  entered  and 
notice  given.  Robinson  v.  McClellan  (1845),  1  How.  Pr.  90;  Dorlon  v. 
Lewis  (1862),  7  id.  132;  Bogardus  v.  Richtmeyer  (1867),  3  Abb.  Pr.  179; 
Krekeler  v.  Thaule  (1876),  49  How.  Pr.  138;  Waid  v.  Sands  (1882),  10  Abb. 
N.  C.  60;  Miller  v.  Shale  (1878),  67  Barb.  446. 

Where  there  is  a  substitution  of  attorneys  after  appeal  to  the  Court  of 
Appeals,  a  motion  by  the  substituted  attorney  for  the  delivery  of  the  papers 
to  him  should  be  made  in  the  court  of  original  jurisdiction.  People  ex  rel. 
Hoffman  v.  Board  of  Education  (1894),  141  N.  Y.  86. 

Death  or  disability  of  attorney 
(Code  CMv.  Pro.) 

1 66.  If  an  attorney  dies,  is  removed  or  suspended,  or  otherwise  becomes 
disabled  to  act,  at  any  time  before  judgment  in  an  action,  no  further  pro- 
ceeding shall  be  taken  in  the  action  against  the  party  for  whom  he  ap- 
peared, until  thirty  days  after  notice  to  appoint  another  attorney,  has  been 
given  to  that  party,  either  personally,  or  in  such  other  manner  as  the  court 
directs. 

Notice  to  appoint  a  new  attorney  in  place  of  one  deceased,  stays  pro- 
ceedings for  tMrty  days,  and  notice  of  the  argument  of  an  appeal  cannot  be 
given  until  after  that  time.  Hickox  v.  Weaver  (1878),  15  Hun,  376.  But 
the  death  of  an  attorney,  after  entry  of  judgment  and  the  affirmance 
thereof  on  appeal,  does  not  stay  the  proceeding.  Chilson  v.  Howe  (Sp.  T., 
1889),  5  N.  Y.  Supp.  780. 

Proceedings  if  attorney  or  party  not  found 
(Code  dv.  Pro.) 

1 1302.  If  the  attorney  for  the  adverse  party  is  dead;  or  if  he  has  been 
removed,  and  notice  of  the  removal  has  been  served  upon  the  appellant's 
attorney,  and  another  attorney  has  not  been  substituted  in  his  place;  or  if, 
for  any  reason,  service  of  a  notice  of  appeal,  upon  the  proper  attorney  for 
the  adverse  party,  cannot,  with  due  diligence,  be  made  within  the  state,  the 
notice  of  appeal  may  be  served  upon  the  respondent,  in  the  mann^  pre- 
scribed by  law  for  serving  it  upon  an  attorney.  If  personal  service  upon 
the  respondent  cannot,  with  due  diligence,  be  so  made  within  the  state, 
the  notice  of  appeal  may  be  served  upon  him,  and  notice  of  the  subsequent 
proceedings  may  be  given  to  him,  as  directed  by  a  judge  of  the  court,  in 
or  to  which  the  appeal  is  taken. 

Papers  cannot  be  served  on  an  attorney  after  his  removal  from  the  state. 
Diefendorf  v.  House  (1864),  9  How.  Pr.  243. 
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Substitution  of  parties 

(Code  av.  Pro.) 

1 1296.  A  person  aggrieved,  who  is  not  a  party,  but  is  entitled  by  law  to 
be  substituted,  in  place  of  a  party;  or  who  has  acquired,  since  the  making 
of  the  order,  or  the  rendering  of  the  judgment  appealed  from,  an  interest, 
which  would  have  entitled  him  to  be  so  substituted,  if  it  had  been  previously 
acquired,  may  also  appeal,  as  prescribed  in  this  chapter,  for  an  appeal  by  a 
party.  But  the  appeal  cannot  be  heard,  until  he  has  been  substituted  in 
the  place  of  the  party;  and  if  he  unreasonably  neglects  to  procure  an  or- 
der of  substitution,  the  appeal  may  be  dismissed,  upon  motion  of  the  re- 
spondent. 

1 1297.  Where  the  adverse  party  has  died,  since  the  making  of  the  order, 
or  the  rendering  of  the  judgment  appealed  from,  or  where  the  judgment  ap- 
pealed from  was  rendered,  after  his  death,  in  a  case  prescribed  by  law,  an 
appeal  may  be  taken,  as  if  he  was  living;  but  it  cannot  be  heard,  until  the 
heir,  devisee,  executor,  or  administrator,  as  the  case  requires,  has  been 
substituted  as  the  respondent.  In  such  a  case,  an  undertaking  required  to 
perfect  the  appeal,  or  to  stay  the  execution  of  the  judgment  or  order  ap- 
pealed from,  must  recite  the  fact  of  the  adverse  party's  death;  and  the 
undertaking  inures,  after  substitution,  to  the  benefit  of  the  person  sub- 
stituted. 

A  motion  to  substitute  the  heir,  devisee  or  representative  of  a  deceased 
party  to  perfect  an  appeal  from  an  adverse  decision  as  required  by  section 
1297  of  the  Code  of  CSvil  Procedure  may  be  denied  for  laches  covering  a 
period  of  eighteen  years.  The  Appellate  Division  cannot  hear  an  order 
adverse  to  a  deceased  party  when  the  substitution  required  by  section  1297 
has  been  properly  refused  for  laches.  Van  Nostrand  v.  Van  Nostrand 
(1907),  121  App.  Div.  262, 105  N.  Y.  Supp.  798. 

1 1298.  Where  either  party  to  an  appeal  dies,  before  the  appeal  is  heard, 
or  has  heretofore  died  and  the  appeal  has  not  been  heard,  if  an  order,  sub- 
stituting another  person  in  his  place,  is  not  made,  within  three  months  after 
his  death,  or  where  he  has  heretofore  died  within  three  months  after  this 
section  takes  efifect,  the  court,  in  which  the  appeal  is  pending,  may,  in  its 
discretion,  make  an  order,  requiring  all  persons  interested  in  the  decedent's 
estate,  to  show  cause  before  it,  why  the  judgment  or  order  appealed  from 
should  not  be  reversed  or  affirmed,  or  the  appeal  dismissed,  as  the  case  re- 
quires. The  order  must  specify  a  day  when  cause  is  to  be  shown,  which 
must  be  not  less  than  six  months  after  making  the  order;  and  it  must  desig- 
nate the  mode  of  giving  notice  to  the  persons  interested.  Upon  the  return 
day  of  the  order,  or  at  a  subsequent  day,  appointed  by  the  court,  if  the 
proper  person  has  not  been  substituted,  the  court,  upon  proof,  by  affida- 
vit, that  notice  has  been  given,  as  required  by  the  order,  may  reverse  or 
affirm  the  judgment  or  order  appealed  from,  or  dismiss  the  appeal,  or 
make  such  further  order  in  the  premises,  as  justice  requires. 
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When  action  should  be  taken  mider  this  section.  Carr  v.  Rischer  (18d0), 
119  N.  Y.  117. 

1 1290.  Where  the  appeal  is  from  one  court  to  another,  an  appHoation 
for  an  order  of  substitution,  as  prescribed  by  the  last  three  sections,  must 
be  made  to  the  Appellate  Court.  Where  personal  service  of  notice  of  ap- 
plication for  an  order  has  been  made,  within  the  state,  upon  the  proper 
representative  of  the  decedent,  an  order  of  substitution  may  be  made,  upon 
the  application  of  the  surviving  party. 

The  word  "surviving''  as  used  in  section  1299  of  the  Code  of  Civil  Pro^ 
cedure,  which  provides  for  a  substitution  in  an  Appellate  Court  at  the 
instance  of  the  surviving  party  is  not  limited  to  a  surviving  co-plaintiff 
or  co-defendant  but  is  broad  enough  to  include  a  surviving  adverse  party. 
Reed  v.  Farand  (1910),  198  N.  Y.  207. 

When  a  sole  plaintiff  dies  pending  an  appeal  to  the  Court  of  Appeals, 
the  appeal  cannot  be  heard  until  the  substitution  of  his  personal  repre- 
sentatives, and  an  argument  had  without  such  substitution  is  irregular. 
Blake  v.  Griswold  (1887),  104  N.  Y.  613.  But  if  the  appeal  has  been  heard, 
without  knowledge  of  the  court,  of  the  death  of  the  plaintiff,  and  the  argu- 
ment was  thorough,  followed  by  a  motion  for  reargument,  the  court  will, 
upon  granting  an  order  for  substitution^  reiterate  the  judgment  ahready 
afllrmed.    Id. 

A  party  cannot  object  in  the  Court  of  Appeals  to  a  substitution  of  par- 
ties in  the  court  below.    Griffin  v.  Hehnbold  (1878),  72  N.  Y.  437. 

Executor  of  assignee  held  not  to  be  entitled  to  substitution  as  such. 
Steinhouser  v.  Mason  (1892),  135  N.  Y.  635. 


Rule  4.  Appellant  to  make  a  case;  its  form 

In  all  calendar  causes  a  case  shall  be  made  by  the  ap- 
pellant, which  shall  consist  of  a  copy  of  the  return,  and 
the  reasons  of  the  court  below  for  its  judgment,  or  an 
affidavit  that  the  same  cannot  be  procured,  together  with 
an  index  to  the  pleadings,  exhibits,  depositions  and  other 
principal  matters.  Every  opinion  in  the  cause  at  Special 
Term,  as  well  as  at  the  Apj)ellate  Division  of  the  Supreme 
Court,  relating  to  the  questions  involved  in  the  appeal, 
is  included  by  the  foregoing  provision. 

The  above  rule  was  amended  December  2,  1895,  by  changing  the  words 
''General  Term"  to  "Appellate  Division  of  the  Supreme  Court." 

A  reference  to  the  opinion,  as  reported,  is  not  a  compliance  with  thil 
rule.    Bastable  v.  Qty  of  Syracuse  (1878),  72  N.  Y.  64. 
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Opinion  of  court  below.  —  A  long  line  of  cases  has  established  the  gen- 
eral rule  that  the  opinion  in  the  coiurt  below  forms  no  p£krt  of  the  record, 
and  recourse  cannot  be  had  to  it  to  establish  a  fact,  not  found  elsewhere  in 
the  record.  Randall  v.  N.  Y.  El.  R.  R.  Co.  (1896),  149  N.  Y.  211;  Koehler 
V.  Hughes  (1896),  148  id.  507;  Kaplwi  v.  New  York  Biscuit  Co.  (1896), 
161  id.  171;  Rosenstein  v.  Fox  (1896),  150  id.  354;  McGregor  v.  Buell 
(1864),  1  Keyes,  153;  Snebley  v.  Conner  (1879),  78  N.  Y.  218;  Clark  v. 
Lourie  (1880),  82  id.  580;  People  ex  rel.  Broadway  Improvement  CJo.  v. 
Barker  (1898),  155  id.  322;  People  ex  rel.  Durant  Land  Improvement  Co. 
V.  Jeroloman  (1893),  139  id.  14;  Cohn  v.  Baldwin  (1894),  141  id.  563.  But 
where  the  terms  of  an  order  are  ambiguous,  the  Court  of  Appeals  may 
look  into  the  opinion  of  the  court  below.  Townsend  v.  Nebenzahl  (1880), 
81  N.  Y.  644;  Tilton  v.  Beecher  (1874),  59  id.  176.  Or  where,  by  reference 
in  the  order,  the  opinion  is  made  a  part  of  the  record.  Tolman  v.  S.  B.  & 
N.  Y.  R.  R.  Co.  (1883),  92  N.  Y.  353;  Snyder  v.  Snyder  (1884),  96  id.  98. 
The  effect  of  the  order  cannot,  however,  be  limited  by  the  opinion.  Fisher 
V.  Gould  (1880),  81  N.  Y.  228. 

Case  in  criminal  cause 
(Code  Crim.  Pro.) 

S  458.  When  a  party  intends  to  appeal  from  a  judgment  rendered  after 
the  trial  of  an  issue  of  fact,  he  must,  except  as  otherwise  prescribed  by 
law,  make  a  case  and  procure  the  same  to  be  settled  and  signed,  by  the 
judge  or  justice,  by  or  before  whom  the  action  was  tried,  as  prescribed  in 
the  General  Rules  of  Practice;  or,  the  Appellate  Court  directs.  The  case 
must  contain  so  much  of  the  evidence  and  other  proceedings  upon  the  trial, 
as  is  material  to  the  questions  to  be  raised  thereby,  and  also  the  excep- 
tions taken  by  the  party  making  the  case;  and  in  a  case  where  a  special 
question  is  submitted  to  the  jury,  such  exceptions  taken  by  any  party  to 
the  action  as  shall  be  necessary  to  determine  whether  there  should  be  a  new 
trial,  if  the  judgment  be  reversed.  If  it  afterwards  becomes  necessary  to 
separate  the  exceptions,  the  separation  may  be  made  and  the  exceptions 
may  be  stated  with  so  much  of  the  evidence,  and  other  proceedings,  as  is 
material  to  the  questions  raised  by  them,  in  a  case  prepared  and  settled  as 
directed  by  the  General  Rules  of  Practice,  or  in  the  absence  of  directions 
therein,  by  the  court  upon  motion.    (Thus  am.  by  L.  1897,  ch.  427.) 

S  485,  subd.  8.  When  the  judgment  is  of  death,  the  clerk,  upon  settling 
and  filing  of  the  case,  must  forthwith  cause  to  be  prepared  and  printed  and 
forwarded  to  the  clerk  of  the  Court  of  Appeals,  the  number  of  copies  of  the 
judgment-roll  which  are  required  by  the  rules  of  the  Court  of  Appeals,  which 
shall  form  the  case  and  exceptions  upon  which  the  appeal  shall  be  heard, 
and  three  copies  shall  also  be  furnished  to  the  defendant's  attorney  and 
three  to  the  district  attorney  and  one  to  the  governor  of  the  state,  and  re- 
Aiainder  distributed  according  to  the  rules  of  the  Court  of  Appeals.    .    .    . 

Upon  i^peal  in  a  capital  case,  it  is  the  duty  of  the  county  clerk  to  cause 
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the  stenographer's  minutes  to  be  printed  literally  as  filed,  without  change 
or  alteration  of  any  kind  made  after  that  date.  People  v.  Conroy  (1897), 
151  N.  Y.  543;  but  since  the  amendment  made  by  L.  1897,  ch.  427,  the  case 
should  only  contain  so  much  of  the  evidence  as  is  material  to  the  questions 
to  be  raised,  and  it  is  improper  to  bring  up  a  transcript  of  the  stenographer's 
minutes.    People  v.  Barone  (1900),  161  N.  Y.  475. 

A  case  on  appeal  from  a  judgment  of  death,  whenever  filed,  even  if  after  a 
judgment-roU  has  been  made  up,  becomes  a  part  thereof  and  should  be 
attached.    People  v.  Priori  (1900),  163  N.  Y.  99. 

Rule  6.    Cases  and  points  to  be  printed;  mode  of  printing 

All  cases  and  points,  and  all  other  papers  furnished  to 
the  court  in  calendar  causes,  shall  be  printed  on  white 
pai>er,  as  provided  in  section  796  of  the  Code  of  Civil 
Procedure,  and,  if  bound,  the  covers  shall  be  of  light 
colored  paper,  which  can  be  legibly  written  upon.  The 
folio,  numbering  from  the  commencement  to  the  end  of 
the  case,  shall  be  printed  on  the  outer  margin  of  the  page. 
Small  pica,  leaded,  or  ten  point  leaded,  with  four  to  pica 
leads,  is  the  smallest  letter  and  most  compact  mode  of 
composition  which  is  allowed.  No  charge  for  printing 
the  papers  mentioned  in  this  rule  shall  be  allowed  as  a 
disbursement  in  a  cause;  unless  the  requirements  of  the 
preceding  sentence  shall  be  shown,  by  affidavit,  to  have 
been  complied  with  in  all  papers  printed.  (Amended 
Dec.  15,  1906,  in  effect  January  7,  1907.) 

Code,  section  796.  —  ...  All  cases,  briefs,  points  or  other  papers  re- 
quired or  used  on  an  appeal  from  any  judgment,  determination  or  order 
of  any  coiurt  or  board  shall  be  printed  (when  required  to  be  printed  by  the 
rules  of  any  court)  on  paper  of  a  uniform  size,  as  foUows:  The  paper  must 
be  ten  and  one-half  inches  by  dght  inches,  and  bound  on  the  edge  of  the 
greatest  length.    (Thus  am.  by  L.  1888,  ch.  496). 

Rule  6.  Appellant  to  serve  copies  of  case;  effect  of  his  default 

Within  forty  days  after  the  appeal  is  perfected,  the 
appellant  shall  serve  three  printed  copies  of  the  case  on 
the  attorney  of  the  adverse  party.    If  he  fail  to  do  so, 
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the  respondent  may,  by  notice  in  writing,  require  the 
service  of  such  copies  within  ten  days  after  service  of  the 
notice,  and,  if  the  copies  be  not  served  in  pursuance  of 
such  notice,  the  appellant  shall  be  deemed  to  have  waived 
the  appeal;  and  on  an  affidavit  proving  the  default  and 
the  service  of  such  notice,  the  respondent  may  enter  an 
order  with  the  clerk  dismissing  the  appeal  for  want  of 
prosecution,  with  costs,  and  the  court  below  may  there- 
upon proceed  as  though  there  had  been  no  appeal. 

As  to  when  appeal  is  perfected,  see  Code,  §  1326,  ante,  p.  410. 

Duty  of  appellant.  —  It  is  the  duty  of  the  appellant  to  serve  printed 
copies  of  the  case  within  forty  days  after  notice  of  appeal  and  undertaking, 
although  the  sureties  in  the  undertaking  are  excepted  to,  and  proceedings 
for  their  justificatign  are  subsequently  taken.  Wade  v.  De  Leyer  (1875), 
63  N.  Y.  318. 

It  is  no  excuse  for  the  non-service  of  copies  of  the  case  as  required  by 
Rule  6,  that  the  appellant  has  not  caused  the  return  to  be  made  and  filed 
as  required  by  Rule  1.   Sage  v.  Volkening  (1871),  46  N.  Y.  448. 

Service  of  imperfect  case.  —  Where  the  return  served  on  the  respondent 
is  imperfect,  his  remedy  is  by  special  motion  to  the  court.  A  respondent 
is  at  liberty  to  move  ex  parte  to  dismiss  the  appeal  in  the  Court  of  Appeals 
only  where  there  is  a  total  failure  to  serve  any  case.  Bowers  v.  Tallmadge 
(1861),  23  N.  Y.  166.  It  is  not  the  correct  practice  for  respondent's  attor- 
ney to  return  the  case,  and  upon  failure  to  serve  others,  to  enter  an  order 
dismissing  the  appeal.    Bliss  v.  Hoggson  (1881),  84  N.  Y.  667. 

Opening  default.  —  On  a  dismissal  under  this  rule,  the  default  ought 
not  to  be  opened  as  a  matter  of  favor,  unless  there  is  some  reason  to  think 
that  the  judgment  so  obtained  is  not  in  strict  conformity  with  the  real 
merits  and  equity  of  the  case.  Keuka  Navigation  Co.  v.  Holmes  (1885), 
98  N.  Y.  655.  See  also  Waterman  v.  Whitney  (Ct.  of  App.,  1853),  7  How. 
Pr.  407. 

A  motion  to  set  aside  an  order  dismissing  an  appeal  to  the  Court  of 
Appeals,  for  failure  to  comply  with  this  rule,  denied  on  the  ground  of  delay 
and  acquiescence.  Matter  of  Boston  (Ct.  of  App.,  1884),  19  Week.  Dig. 
470. 

Remittitur  to  be  sent  down;  effect  —  A  remittitur  should  be  sent  down 
where  the  respondent  enters  an  order  dismissing  the  appeal  under  this  rule. 
Dresser  v.  Brooks  (1850),  2  N.  Y.  559.  And  thereafter  the  Court  of  Ap- 
peals loses  jurisdiction.     Id.;  but  not  until  it  is  actually  and  regularly 
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filed  with  the  clerk  of  the  court  below,  Burkle  v.  Luce  (1848),  1  N.  Y.  239; 
Morton  v.  Wilson,  id.  240;  Cushman  v.  Hatfield  (1873),  52  id.  653,  and  that 
court  has  taken  some  action  thereon.  People  v.  Village  of  Nelliston  (1880), 
79  N.  Y.  638. 

When  appeal  has  been  dismissed  for  failure  to  serve  papers,  and  the 
remittitur  has  been  sent  down,  judgment  entered  thereon,  and  execution 
issued,  a  motion  will  not  be  entertained  to  reinstate  the  appeal.  Jones  v. 
Anderson  (1877),  71  N.  Y.  599.  In  such  case,  the  i^pellant  should  move 
in  the  court  below  to  have  the  proceedings  there  vacated,  and  the  remit- 
titur returned  to  the  Court  of  Appeals.    Id. 

Rule  7.  Copies  of  case  and  points;  serving  points 

At  least  twenty  days  before  a  cause  is  placed  on  the 
day  calendar,  the  appellant  shall  file  with  the  clerk  six- 
teen printed  copies  of  the  case;  and  shall  at  the  same  time 
file  with  the  clerk  sixteen  printed  copies,  and  serve  on 
the  attorney  or  counsel  for  the  respondent  three  printed 
copies,  of  the  points  to  be  reUed  on  by  him,  with  a  refer- 
ence to  the  authorities  to  be  cited.  Within  ten  days 
after  such  service  the  respondent  shall  file  with  the  clerk 
sixteen  printed  copies,  and  serve  on  the  attorney  or  coun- 
sel for  the  apj)ellant,  three  printed  copies,  of  the  points 
to  be  relied  on  by  him,  with  a  reference  to  the  authorities 
to  be  cited. 

If  the  appellant  desires  to  present  points  or  authorities 
in  reply,  he  shall  file  with  the  cl^rk  sixteen  printed  copies 
thereof  and  serve  three  printed  copies  on  the  attorney  or 
counsel  for  the  respondent,  within  five  days  after  receipt 
of  the  respondent's  points;  and  no  supplemental  points  will 
be  allowed  from  either  side  unless  especially  requested  by 
the  court. 

No  points  will  be  received  by  the  court  on  argument  or 
submission  unless  they  shall  have  been  filed  and  served  as 
above  provided;  except  that  in  appeals  under  Rule  XI, 
noticed  for  the  first  Monday  of  a  session,  and  in  causes 
upon  a  new  general  calendar  to  be  heard  during  the  first 
two  weeks  of  any  session  at  which  such  new  calendar  is 
28 
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taken  up,  the  parties"^  shall  file  the  piinted  cases,  and  file 
and  serve,  or  exchange  the  printed  points,  at  least  two 
days  before  the  commencement  of  the  session. 

The  cases  and  points  filed  with  the  clerk  shall  be  dis- 
posed of  as  follows:  One  copy  shall  be  furnished  to  each 
of  the  judges;  one  copy  shall  be  kept  by  the  clerk,  with 
the  records  of  the  court;  one  copy  shall  be  deposited  in 
the  State  Library;  one  copy  shall  be  deposited  in  each 
branch  of  the  library  of  the  Court  of  Appeals;  one  copy 
shall  be  deposited  in  the  library  of  the  New  York  Law 
Institute;  one  copy  shall  be  deposited  in  the  Law  Library 
of  Brooklyn;  one  copy  shall  be  deposited  in  the  Law  Li- 
brary of  the  Eighth  judicial  district,  and  one  copy  shall 
be  delivered  to  the  reporter.  (Amended  Dec.  15,  1906, 
in  effect  January  7,  1907.) 

Exceptions  relied  on.  —  Counsel  should  select  the  exceptions  on  which 
he  relies,  and  state  tersely  in  his  brief  the  grounds  of  his  claim  to  have 
them  sustained,  and  not  refer  to  them  in  one  undistinguished  mass,  by  the 
folios  at  which  they  are  found  in  the  appeal  book.  Hebbard  v.  Haughian 
(1877),  70  N.  Y.  54,  61;  Nelson  v.  Village  of  Canisteo  (1885),  100  id.  89. 

The  ordinary  rule  is  that  an  exception,  not  raised  on  argument,  is  to  be 
deemed  abandoned.    Rogers  v.  Laytin  (1880),  81  N.  Y.  642. 

Theory  of  case.  —  It  seems  that,  upon  appeal,  a  plaintiff  must  stand  on 
the  theory  of  his  complaint  advanced  upon  the  trial.  Home  Ins.  Co.  v. 
Western  Trans.  Co  (1872),  51  N.  Y.  93;  Woolsey  v.  N.  Y.  El.  R.  R.  Co. 
(1892),  134  id.  323;  MitcheU  v.  Met.  El.  Ry.  Co.  (1892),  132  id.  552. 

A  judgment  reversed  at  the  General  Term  will  not  be  upheld  in  the 
Court  of  Appeals  on  a  theory  not  advanced  below.  Stapenhorst  v.  Wolflf 
(1875),  65  N.  Y.  596.    But  see  Amot  v.  Erie  Ry.  Co.  (1876),  67  id.  315. 

Although  the  Appellate  Court  may  not  approve  of  the  grounds  stated  in 
the  opinion  of  the  court  below  for  sustaining  an  attachment,  yet  the  ap- 
peal will  be  dismissed,  if  an  examination  of  the  case  shows  any  ground 
on  which  the  court  below  could  have  sustained  it.  National  Park  Bank  of 
N.  Y.  V.  Whitmore  (1887),  104  N.  Y.  297. 

Questions  not  raised  at  trial.  —  A  question  raised  in  the  action  for  the 
first  time  on  appeal  cannot  be  heard.  Post  v.  Manhattan  Ry.  Co.  (1890), 
126  N.  Y.  697;  Coffin  v.  President,  etc.,  of  Grand  Rapids  Hydraulic  Co. 
(1893),  136  id.  655;  Reich  v.  Cochran  (1896),  151  id.  122;  Dr.  David  Ken- 
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nedy  Co.  v.  Kennedy  (1901),  165  N.  Y.  353;  Dodge  v.  Cornelius  (1901), 
168  N.  Y.  242;  Alden  v.  Knights  of  Maccabees  (1904),  178  N.  Y.  535. 

A  question  not  presented  on  trial  cannot  be  heard  in  the  Court  of  Ap- 
peals. Salisbury  v.  Howe  (1881),  87  N.  Y.  128;  Werner  v.  City  of  Rochester 
(1896),  149  id.  563;  Quinby  v.  Carhart  (1892),  133  id.  579.  This  is  for 
the  reason  that  no  opportunity  is  given  to  obviate  it. 

Objections  which  might  have  been  obviated,  if  made  on  the  trial,  cannot 
be  taken  for  the  first  time  on  appeal:  Bliss  v.  Sickles  (1894),  142  N.  Y. 
647;  Mayor  v.  New  York  Refrigerating  Construction  Co.  (1895),  146  id. 
210. 

Non-jurisdictioi^  of  the  subject-matter  may  be  raised  in  the  Court  of 
Appeals,  although  not  raised  at  the  trial  or  at  General  Term,  if  the  ground 
of  the  objection  is  such  that  it  could  not  have  been  obviated  in  the  court 
of  original  jurisdiction,  if  made  there.  Cook  v.  Whipple  (1873),  55  N.  Y. 
150,  157. 

Question  as  to  constitutionality  of  law.  —  A  question  as  to  the  consti- 
tutionality of  a  law  cannot  be  raised  for  the  first  time  in  the  Court  of 
Appeals.  Delaney  v.  Brett  (1872),  51  N.  Y.  78;  Dodge  v.  Cornelius  (1901), 
168  N.  Y.  242;  Matter  of  Andersen  (1904),  178  N.  Y.  416.  It  can  only 
review  an  actual  determination  of  the  court  below.  Id.  See  also  Vose 
V.  Cockroft  (1871),  44  N.  Y.  215.  But  the  constitutional  question  may 
have  been  sufficiently  raised  by  exception  although  not  specifically  men- 
tioned. Mass.  Nat.  Bk.  v.  Shinn  (1900),  163  N.  Y.  360;  People  ex  rel. 
Bush  V.  Houghton  (1905),  182  N.  Y.  301,  304. 

Question  under  act  of  Congress.  —  An  objection  that  a  contract  was 
void  as  violating  the  Anti-Trust  Law  of  the  United  States  cannot  be  raised 
for  the  first  time  in  the  Court  of  Appeals.  N.  Y.  Bank  Note  Co.  v.  Hamil- 
ton Bk.  Note  Co.  (1905),  180  N.  Y.  280. 

Failure  to  raise  question  in  Appellate  Division.  —  A  party  is  not  pre- 
vented from  urging  in  an  Appellate  Court  a  point  made  on  the  trial,  be- 
cause it  was  not  made  in  an  intermediate  Appellate  Court.  Cohn  v.  Gold- 
man (1879),  76  N.  Y.  284,  287;  Mackay  v.  Lewis  (1878),  73  id.  382. 

An  objection  that  a  Special  Term  order  was  not  appealable  to  the  Gen- 
eral Term  may  be  raised  in  the  Court  of  Appeals,  although  the  appeal 
papers  fail  to  show  that  it  was  raised  at  the  General  Term.  Matter  of 
Larson  (1884),  96  N.  Y.  381. 

The  distinction  is  clear  between  objections  which  are  in  the  case  and 
arise  upon  the  evidence,  and  are  involved  in  the  controversy  between  the 
parties  and  those  which  are  to  the  proceedings,  and  not  connected  with  the 
matters  in  issue,  but  are  preliminary,  and  go  only  to  the  rights  and  power 
of  the  court  to  hear  the  case.  The  former  are  meritorious  and  are  available 
to  the  unsuccessful  party  on  appeal,  although  they  may  not  have  been  con- 
sidered in  the  lower  court.    The  latter  are  technical,  and  do  not  affect  the 
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merits  and  are  deemed  to  have  been  waived  if  the  party  proceeds  with  the 
trial  or  argument  of  his  case  without  raising  them.  Cowenhoven  v.  Ball 
(1890),  118  N.  Y.  231. 

Rules.  Statement  and  discussion  of  facts;  absent  judges 

In  all  causes  each  party  shall  briefly  state  upon  his 
printed  points,  in  a  separate  form,  the  leading  facts  which 
he  deems  established,  with  a  reference  to  the  folios  where 
the  evidence  of  such  facts  may  be  found.  And  the  court 
will  not  hear  an  extended'  discussion  upon  any  mere 
question  of  fact. 

Every  cause  shall  be  deemed  to  be  submitted  to  such 
judges  as  may  be  absent  at  the  time  of  the  argument, 
unless  objection  to  such  submission  by  counsel  arguing 
the  cause  be  then  made. 

See  Jurisdiction  of  Court  of  Appeals,  p.  385.  The  jurisdiction  is  now 
limited  to  a  review  of  questions  of  law  (Const.,  Art.  6,  1 9;  Code,  1 191, 
subd.  3),  except  when  the  judgment  is  of  death. 

Preparation  of  points.  —  Only  facts  should  be  mentioned  which  are  either 
specifically  found  or  presumed  to  have  been  found  according  to  the  rules 
governing  appeals  to  that  court.  The  excepted  cases  are,  first,  where  there 
is  a  reversal  by  the  court  below;  second,  where  there  is  an  affirmance  but 
not  unanimous,  and  it  is  claimed  there  is  no  evidence  whatever  to  support  a 
fact  necessary  to  sustain  the  judgment.  In  all  cases  every  fact  should  be 
fortified  by  a  reference  to  the  folios  of  the  appeal  book  where  the  evidence 
to  support  it  may  be  found.  Even  where  the  affirmance  is  not  unanimous 
counsel  should  not  state,  as  established  facts,  whatever  allegations  they 
may  think  are  supported  by  the  weight  of  evidence  provided  there  is  some 
evidence  which,  when  reasonably  considered,  would  support  the  opposite 
view  and  from  the  form  of  the  decision  the  presumption  is  that  the  trial 
court  found  accordingly.  Extended  quotations  from  authorities  have  no 
place  in  the  points,  which  after  stating  the  facts  fairly  should  set  forth  the 
positions  insisted  upon  by  counsel^  the  heads  of  the  argument  and  the  au- 
thorities relied  upon  to  support  it.   Stevens  v.  O'Neil  (1902),  169  N.  Y.  376. 

Judge  absent  from  argument 

(Judiciary  Law) 

1 22.  ...  A  judge  other  than  a  judge  of  the  Court  of  Appeals,  or 
of  the  Appellate  Division  of  the  Supreme  Court,  shall  not  decide  or  take 
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part  in  the  decision  of  a  question,  which  was  argued  orally  in  the  court, 
when  he  was  not  present  and  sitting  therein  as  a  judge. 

Rule  9.  Criminal  causes 

Ap[>eals  in  criminal  causes  brought  after  making  up 
the  calendar,  or  too  late  to  be  placed  on  said  calendar, 
may  be  put  upon  the  calendar  at  any  time,  and  brought 
on  for  a  hearing  as  preferred  causes,  upon  a  notice  of 
ten  days;  and  it  shall  be  the  duty  of  the  clerk  to  place 
such  causes  on  the  calendar  for  the  day  for  which  they 
shall  be  noticed  or  upon  which  the  cause  shall  be  ordered 
by  the  court,  or  stipulated  by  the  parties,  to  be  heard. 

Jurisdiction  except  in  capital  cases.  —  In  a  criminal  case,  except  where 
the  judgment  is  of  death,  the  Court  of  Appeals  has  no  power  to  review  the 
facts,  but  under  section  9  of  article  6  of  the  Constitution  is  confined  to 
questions  of  law,  raised  by  exceptions.  People  v.  Ledwon  (1897),  153  N.  Y. 
10;  People  v.  Helmer  (1898),  164  id.  596. 

Code  Grim.  Pro.,  section  536.  —  An  appeal  to  the  Court  of  Appeals  may 
in  the  same  manner  be  brought  to  argument  by  either  party  on  any  day  in 
term,  and  where  the  judgment  appealed  from  is  of  death  the  appeal  must  be 
brought  on  for  argument  within  six  months  from  the  taking  of  such  appeal, 
unless  the  court,  for  good  cause  shown,  shall  enlarge  the  time  for  that 
purpose.    (Am.  L.,  1902,  ch.  369.) 

Capital  cases 
(Code  Crim.  Pro.) 

§  528.  .  .  .  When  the  judgment  is  of  death,  an  appeal  to  the  Court 
of  Appeals  stays  the  execution  of  course  until  the  determination  of  the 
appeal.  When  the  judgment  is  of  death,  the  Court  of  Appeals  may  order 
a  new  trial,  if  it  be  satisfied  that  the  verdict  was  against  the  weight  of 
evidence  or  against  law,  or  that  justice  requires  a  new  trial,  whether  any 
exception  shall  have  been  taken  or  not  in  the  court  below. 

Section  528  has  been  many  times  considered  by  this  court  and  it  has  uni- 
formly been  held  that  it  is  not  in  the  province  of  the  court  to  review  or 
determine  controverted  questions  of  fact  arising  upon  conflicting  evidence 
but  the  jury  is  the  ultimate  tribunal  in  such  case  and  that  with  its  decision 
this  court  cannot  interfere  unless  it  reaches  the  conclusion  that  justice  has 
not  been  done.    People  v.  Silverman  (1905),  181  N.  Y.  235,  240. 

The  Court  of  Appeals  has  no  power  to  reverse  a  judgnaent  of  death  en- 
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tered  upon  the  verdict  of  a  jury  where  it  does  not  appear  that  error  was 
committed  or  that  justice  requires  a  new  trial.  People  v.  Filippelli  (1903), 
173  N.  Y.  509. 

The  fact  that  the  Appellate  Division  certifies  that  a  judgment  of  the 
County  Court  convicting  the  defendant  of  the  crime  of  assault  in  the  first 
degree,  under  an  indictment  for  manslaughter  in  the  first  degree  was  re- 
versed "upon  questions  of  law  only,"  for  the  reason  indicated  in  its  opinion 
that  the  facts  did  not  constitute  the  crime  for  which  conviction  was  had, 
does  not  enable  the  Court  of  Appeals  to  pass  upon  the  question  in  the  ab- 
sence of  any  exceptions  taken  upon  the  trial  raising  it;  no  court  can  create 
an  error  of  law  by  certifjdng  that  there  is  one,  and  a  question  of  law  in  a 
criminal  case  can  be  raised  only  by  exception.  People  v.  Huson  (1907), 
187  N.  Y.  87. 

Exceptions  to  the  charge  of  the  trial  court  are  still  necessary  notwith-* 
standing  the  statute,  to  fully  protect  the  rights  and  especially  the  tech- 
nical rights  of  a  person  on  trial  even  for  a  capital  offense.  People  v.  Tobin 
(1903),  176  N.  Y.  278. 

Where  upon  the  trial  of  an  indictment  for  libel  the  record  shows  juris- 
diction in  the  court  and  regularity  in  its  proceedings,  an  alleged  error  not 
excepted  to,  that  the  trial  court  in  its  charge  invaded  the  province  of  the 
jury,  is  not  reviewable  by  the  Court  of  Appeals.  People  v.  Sherlock  (1901), 
166  N.  Y.  180,  affg.  56  App.  Div.  422,  68  N.  Y.  Supp.  74. 

This  section  requires  the  Court  of  Appeals  to  review  the  facts  in  every 
capital  case,  and  to  determine  whether,  upon  all  the  evidence,  there  is  good 
and  sufficient  reason  for  setting  aside  the  verdict  of  the  jury  and  granting 
a  new  trial.    People  v.  DriscoU  (1887),  107  N.  Y.  417. 

A  defendant  cannot  claim  as  a  matter  of  right  the  benefit  of  error  oc- 
curring on  the  trial,  where  no  proper  objection  was  made  and  no  exception 
taken;  he  can  only  ask  the  court  to  determine  on  the  whole  case  the  ques- 
tion as  to  whether  justice  requires  a  new  trial  or  not,  or  whether  the  verdict 
was  against  the  weight  of  evidence  or  against  law.  People  v.  Lyons  (1888), 
110  N.  Y.  618. 

The  section  does  not  authorize  a  review  of  findings  of  fact  of  a  jury, 
founded  on  sufficient  evidence,  or  a  reversal,  simply  because  of  a  difference 
of  opinion  on  the  facts  between  the  court  and  jury;  it  simply  invests  the 
court  with  power  to  order  a  new  trial  where,  upon  the  consideration  of 
the  whole  case,  it  is  manifest  injustice  has  been  done,  although  the  question 
has  not  been  properly  raised  by  exceptions.  People  v.  Kelly  (1889),  113 
N.  Y.  647;  People  v.  Tice  (1892),  131  id.  651;  People  v.  Taylor  (1893),  138 
id.  398. 

The  power  of  the  C!ourt  of  Appeals  to  order  a  new  trial  in  a  capital  case 
is  not  to  be  exercised  upon  the  mere  appearance  of  some  error  to  which  no 
exception  was  taken,  unless  the  substantial  rights  of  the  accused  can  be 
seen  to  have  been  affected  by  it.  People  v.  Constantino  (1897),  163  N.  Y. 
24;  People  v.  Hoch  (1896),  150  id.  291. 
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In  reviewing  the  determination  of  a  trial  court  on  questions  of  fact,  when 
the  evidence  is  conflicting,  an  Appellate  Court  is  not  warranted  in  reversing 
upon  the  sole  ground  that,  in  its  opinion,  the  trial  court  should  have  reached 
a  different  conclusion,  but  it  must  appear  that  the  decision  of  the  trial 
court  is  against  the  weight  of  evidence,  or  that  the  proof  so  clearly  pre- 
ponderates in  favor  of  a  contrary  result  that  it  can  be  said,  with  a  reason- 
able degree  of  certainty,  that  the  trial  coiurt  erred  in  its  conclusions.  Foster 
V.  Bookwalter  (1897),  152  N.  Y.  166;  Durland  v.  Durland  (1897),  153  id. 
67. 

The  Court  of  Appeals  will  not  disturb  a  verdict  reached  upon  conflicting 
evidence  in  a  capital  case,  unless  an  examination  of  the  record  induces  the 
conviction  that  injustice  has  been  done  or  errors  committed  which  have 
prejudiced  the  substantial  rights  of  the  accused.  People  v.  Conroy  (1897), 
153  N.  Y.  174. 

When  error  is  committed  in  the  admission  of  evidence  in  a  capital  case, 
the  burden  rests  upon  the  prosecution-respondent  to  show  that  it  was  harm- 
less.   People  V.  Koemer  (1897),  154  N.  Y.  355. 

The  Court  of  Appeals  will  grant  a  new  trial  in  a  capital  case  when  the 
evidence  did  not  demonstrate  the  fact  of  the  killing  by  the  defendant  be- 
yond a  reasonable  doubt,  and  it  appears  that  since  the  conviction  another 
person  has  been  indicted,  convicted  and  sentenced  for  the  same  offense. 
People  V.  Carbone  (1898),  156  N.  Y.  413. 

The  power  conferred  upon  fhe  Court  of  Appeals  to  grant  a  new  trial  in  a 
capital  case  is  not  called  into  exercise  by  the  appearance  of  some  error  which 
no  exception  pointed  out,  unless  the  substantial  rights  of  the  accused  can 
be  seen  to  have  been  affected  by  it.  People  v.  Decker  (1898),  157  N.  Y. 
186. 

Where  there  is  a  conflict  in  the  evidence,  or  where  opposing  inferences 
are  to  be  drawn  from  the  facts,  the  verdict  is  conclusive.  People  v.  Suther- 
land (1897),  154  N.  Y.  345. 

While  the  Court  of  Appeals  has  the  power  in  a  capital  case  to  review  the 
facts  and  grant  a  new  trial  when  satisfied  that  the  accused  has  not  had  a 
fair  trial,  or  when  injustice  has  been  done,  it  must  observe  the  rules  and 
principles  which  apply  to  all  tribunals  exercising  appellate  jurisdiction. 
People  V.  Kerrigan  (1895),  147  N.  Y.  210. 

The  reception  of  incompetent  evidence  in  a  capital  case  will  be  disre- 
garded when  it  is  proven  that  no  injury  resulted  to  the  defendant.  People 
V.  Burgess  (1897),  153  N.  Y.  561. 

This  section  was  not  intended  to  confer  upon  the  court  the  right  to  dis- 
regard any  valid  exception  taken  by  a  defendant,  or  to  abridge  any  right 
he  formerly  possessed  in  reviewing  the  rulings  of  a  trial  court;  but  its  pur- 
pose was  to  throw  additional  safeguards  around  the  defendant.  People  v. 
Corey  (1896),  148  N.  Y.  476. 

The  power  of  the  Court  of  Appeals  to  grant  new  trials  in  capital  cases 
must  be  exercised  in  conformity  with  section  542  of  the  Code  of  Criminal 
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Procedure,  which  requires  that  judgment  must  be  rendered  without  regard 
to  technical  errors  or  defects  or  to  exceptions  which  do  not  affect  the  sub- 
stantial rights  of  the  parties.    People  v.  Youngs  (1896),  151  N.  Y.  210. 

The  power  of  the  Court  of  Appeals  to  reverse  a  judgment  of  death,  even 
though  no  exception  was  taken  at  the  trial,  extends  only  to  cases  where  the 
court  is  of  opinion  that  justice  requires  a  new  trial;  and  an  exception  is 
always  necessary  in  order  to  raise  a  pure  question  of  law.  People  v.  Mc- 
Donald (1899),  159  N.  Y.  309. 

The  Court  of  Appeals  is  not  authorised  to  reverse  a  judgment  of  death, 
where  there  is  no  exception  requiring  it,  unless  the  court  reaches  the  con- 
clusion that  the  verdict  was  against  the  weight  of  evidence  or  against  law, 
or  that  justice  requires  a  new  trial.  People  v.  Filipelli  (1903),  173  N.  Y. 
509;  People  v.  Rice  (1899),  159  N.  Y.  400. 

A  case  for  the  reversal  of  a  judgment  of  death,  on  the  claim  that  the 
charge  was  prejudicial,  is  not  presented,  where  no  question  of  law  is  raised 
by  exception,  and  it  appears  that  the  charge  was  fair  and  impartial.  Peo- 
ple V.  Kennedy  (1899),  159  N.  Y.  346. 

Under  section  542  of  the  Criminal  Code,  a  harmless  error  may  be  dis- 
regarded by  Appellate  Court.    People  v.  Coombs  (1899),  158  N.  Y.  532. 

A  party  is  entitled  to  the  benefit  of  any  competent  evidence  he  may  offer 
which  bears  upon  a  controverted  question  of  fact  in  issue.  Its  exclusion 
is  a  substantial  error,  unless  its  exclusion  did  no  possible  harm.  People  v. 
Strait  (1897),  154  N.  Y.  165.  Not  affected  by  Code  Criminal  Procedure, 
section  542.    Id. 

New  trial  denied  where  jury  visited  scene  of  crime  at  defendant's  request, 
but  unaccompanied  by  himself  or  counsel.  People  v.  Thorn  (1898),  156 
N.  Y.  286. 

The  power  of  the  court  under  section  528  may  be  properly  exercised  when 
it  is  apparent  that  defendant  has  suffered  gross  injustice  by  the  admission 
of  incompetent  evidence,  even  though  no  objection  of  defendant's  coimsel 
was  made;  but  the  provision  was  not  intended  to  relieve  counsel  from  ob- 
jecting, or  in  case  of  being  overruled,  from  excepting.  People  v.  Kennedy 
(1900),  164  N.  Y.  449. 

An  order  in  a  capital  case  denying  a  motion  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence,  is  reviewable  by  the  Court  of  Appeals.  Peo- 
ple V.  Priori  (1900),  163  N.  Y.  99. 

Counsel  fee  under  section  308,  Code  Crim.  Pro.,  denied  in  capital  case, 
where  appeal  was  for  delay.    People  v.  Triola  (1903),  175  N.  Y.  407. 


Rule  10.  Submission  and  reservation  of  causes 

Causes  will  not  be  received  upon  submission  until 
reached  in  the  regular  call  of  the  calendar.  No  reserva- 
tion will  be  made  of  any  of  the  first  eight  causes,  unless 
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on  account  of  sickness,  or  of  an  engagement  elsewhere  in 
the  actual  trial  or  argument  of  another  cause  commenced 
before  the  term  of  this  court,  or  of  other  inevitable  neces- 
sity, to  be  shown  by  affidavit.  Other  causes  may  be  re- 
served upon  reasonable  cause  shown,  or  by  stipulation  of 
parties  filed  with  the  clerk;  but  no  cause  shall  be  so  re- 
served by  stipulation  after  the  same  has  been  placed  upon 
the  day  calendar. 

Causes  reserved  for  a  day  certain  by  stipulation,  when 
in  order  to  be  called  have  priority  among  each  other 
according  to  the  time  of  filing  the  stipulations  with  the 
clerk,  and  shall  follow  next  in  order  the  undisposed  of 
causes  of  the  calendar  for  the  day  previous.  Default 
may  be  taken  in  them. 

No  reserved  cause,  whether  reserved  generally  or  for 
a  particular  day,  will  be  called  before  its  number  is  reached 
on  the  regular  call  of  the  calendar.  (Amended  Dee.  15, 
1906,  in  effect  January  7,  1907.) 

A  court  has  control  of  its  calendar,  and  can  give  a  case  a  preference. 
Matter  of  Reynolds  (1879),  77  N.  Y.  631.  See  cases  cited  under  General 
Rules  of  Practice,  Rule  39. 

Rule  11.  Motions  and  appeals  from  orders 

Motions,  appeals  from  final  orders  in  special  proceed- 
ings, from  interlocutory  judgments  and  from  orders  in 
actions  and  special  proceedings,  certified  to  this  court  by 
the  Appellate  Divisions  of  the  Supreme  Court,  except 
orders  granting  a  new  trial,  may  be  noticed  for  and  will 
be  heard  on  the  first  Monday  of  each  session  of  the  court, 
before  taking  up  the  general  calendar.  Notices  of  argu- 
ment of  appeals  within  this  rule  must  contain  the  claim 
that  the  appeal  is  one  entitled  to  be  heard  under  Rule  XI 
of  the  Court  of  Appeals. 

Motions  will  be  heard  orally  on  the  first  Monday  of  a 
session  only;  but  they  may  be  submitted  without  oral 
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argument  on  any  Monday  when  the  court  is  in  session; 
provided  they  are  submitted  by  both  sides  and  the  papers 
are  filed  with  the  clerk  on  or  before  the  preceding  Friday. 
If  either  party  demands  an  oral  argument  of  a  motion 
noticed  for  any  other  than  the  first  Monday  of  a  session, 
the  motion  will  go  over  to  the  first  Monday  of  the  succeed- 
ing session. 

Where  notice  has  been  given  of  a  motion,  if  no  one  shall 
appear  to  oppose,  it  will  be  granted  as  of  course. 

If  a  motion  be  not  made  on  the  day  for  which  it  has 
been  noticed,  the  opposing  party  will  be  entitled,  on  apply- 
ing to  the  court  at  the  close  of  the  motions  for  that  day, 
to  a  rule  denying  the  motion,  with  costs.  (Amended  Dec. 
15, 1906,  in  effect  January  7,  1907.) 

Appeal  from  interlocutory  judgment,  when  duly  allowed  by  Appellate 
Division,  should  go  on  motion  calendar.  Slater  v.  Slater  (1903),  174  N.  Y. 
264. 

Definitions  of  motion  and  order 
(Code  Civ.  Pro.) 

i  767.  A  direction  of  a  court  or  judge,  made,  as  prescribed  in  this  act,  in 
an  action  or  special  proceeding,  must  be  in  writing,  unless  otherwise  speci- 
fied in  the  particular  case.  Such  a  direction,  unless  it  is  contained  in  a 
judgment,  is  an  order. 

§  768.  An  application  for  an  order  is  a  motion.  Such  application  or 
motion  must  be  made  to  a  court,  or  to  a  judge  or  justice  thereof.  When  the 
defendants  have  made  default  in  appearing  in  an  action  or  proceeding,  any 
application  or  motion  therein  may  be  made  to  the  court  or  to  a  judge  or 
justice  thereof  out  of  court.  Where  any  of  the  defendants  in  an  action  or 
proceedings  have  appeared,  all  motions  or  applications  thereafter  made  in 
such  action  or  proceedings,  must  be  made  to  the  court,  unless  such  defend- 
ants consent  to  the  making  of  such  motion  or  application  to  a  judge  or 
justice  out  of  court.    (Am.  by  L.  1900,  ch.  147.) 

A  motion  generally  relates  to  matters  of  procedure,  although  it  may  be 
used  to  secure  some  right  in  consequence  of  the  determination  of  the  prin- 
cipal remedy.  Matter  of  Jetter  (1879),  78  N.  Y.  601.  See  also  R.  &  S. 
R.  R.  Co.  V.  Davis  (1874),  55  id.  145.  A  motion  made  simply  for  the  pur- 
pose of  obtaining  the  opinion  of  the  court  will  not  be  entertained.  Mo- 
Michael  V.  Kihner  (1880),  20  Hun,  176;  appeal  dismissed,  85  N.  Y.  628. 
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Motions  and  appeals  from  orders  —  Rule  11 

MoTing  papers.  —  Motion  papers  should  be  entitled  in  the  Court  of  Ap- 
peals.   Code  Civ.  Pro.,  §  1295;  Clickman  v.  Clickman  (1848),  1  N.  Y.  611. 

Upon  a  motion  to  dismiss  on  the  ground  that  the  Appellate  Division 
unanimously  decided  that  there  was  evidence  supporting  or  tending  to 
sustain  the  findings  of  the  referee,  and  that  the  exceptions  taken  on  the 
trial  were  frivolous,  it  is  the  duty  of  the  moving  party  to  furnish  the  court 
with  at  least  one  copy  of  the  record  in  the  court  below,  and  if  any  reason 
exists  why  he  cannot  do  so  it  should  be  stated  in  the  moving  papers.  Hutch- 
inson V.  Root  (1897),  153  N.  Y.  329. 

Motion  for  leave  to  appeal.  —  For  discussion  of  when  a  motion  for  leave 
to  appeal  to  the  Court  of  Appeals  should  be  allowed  under  Code  Civil  Pro- 
cediure,  section  191,  subdivision  2,  when  the  decision  of  the  Appellate  Divi- 
sion is  unanimous,  see  Sciolina  v.  Erie  Preserving  Co.  (1896),  151  N.  Y. 
50. 

Withdrawal  of  appeal.  —  It  seems  that  a  motion  for  leave  to  withdraw 
an  appeal  to  the  Court  of  Appeals  should  be  made  in  that  court.  Powell 
V.  Schenck  (1896),  6  App.  Div.  130,  39  N.  Y.  Supp.  877. 

For  motions  to  withdraw,  where  appellant  has  stipulated  that  judgment 
absolute  may  be  rendered,  see  Snebley  v.  Connor  (1879),  78  N.  Y.  218; 
Boyle  V.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.  (1889),  115  id.  636;  WilUams  v.  D.,  L. 
&  W.  R.  R.  Co.  (1894),  127  id.  643;  Williams  v.  Undblom  (1894),  143  id. 
675. 

Waiver.  —  The  objection  that  the  return  was  not  made  in  time  is  waived 
if  motion  not  made  until  after  the  return  is  actually  filed,  and  if  notice  of 
argument  has  been  given.    Beecher  v.  Conradt  (1856),  11  How.  181. 

Proposing  amendments  to  the  case  on  appeal  is  not  a  waiver  of  the 
right  to  move  for  a  dismissal  of  the  appeal.  (Ct.  of  App.,  1871);  Knapp  v. 
Brown,  11  Abb.  Pr.  (N.  S.)  117.' 

Laches.  —  What  constitutes  laches  in  moving  to  dismiss  appeal.  Post  v. 
Hathom  (1873),  54  N.  Y.  147.    See  also  HiU  v.  Hermans  (1874),  59  id.  396. 

A  motion  to  set  aside  an  order  dismissing  an  appeal  to  the  Court  of 
Appeals,  for  failure  to  comply  with  rule  as  to  service  of  papers,  denied 
on  the  ground  of  delay  and  acquiescence.  Matter  of  Boston  (Ct.  of  App., 
1884),  19  Week.  Dig.  470. 

Notice  of  motion  to  dismiss.  —  A  notice  of  motion  to  dismiss  an  appeal 
to  the  Court  of  Appeals  is  not  fatally  defective,  because  of  a  failure  to 
specify  upon  what  papers  the  motion  will  be  made;  the  nature  of  the  nK>- 
tion  apprises  the  appellant,  that  it  is  based  upon  the  record.  Browne  v. 
Taylor  (1877),  69  N.  Y.  627. 

All  reasons  to  be  assigned.  -^  On  motion  to  dismiss  an  appeal,  a  party 
must  assign  all  his  reasons.  He  cannot  make  a  second  motion.  Ferguson 
v.  Bruckman  (1900),  164  N.  Y.  481. 


Digitized  by 


Google 


444       Practice  Rules  of  Court  op  Appeals 

Motions  and  appeals  from  orders  —  Rule  11 

Dismissal  by  appellant  —  An  appeal  not  well  brought  may  be  dismissed 
on  the  appellant's  motion.  Tianrnan  v.  Lewiston  R.  R.  Co.  (1859),  18 
N.  Y.  493;  Warren  v.  Eddy  (1861),  13  Abb.  Pr.  28. 

For  failure  to  file  return.  —  On  motion  to  dismiss  appeal,  no  undertak- 
ing having  been  given,  no  return  filed,  and  no  steps  taken  in  the  Court  of 
Appeals,  held,  that  there  was  no  appeal  to  dismiss.  Benedict  &  B.  Mfg. 
Co.  V.  Thayer  (1880),  82  N.  Y.  610. 

For  defective  return.  —  Where  the  case  made  on  an  appeal  to  the  Court 
of  Appeals  fails  to  show  the  court  in  which  the  judgment  was  rendered,  or 
to  show  such  a  judgment  as  is  set  forth  in  the  notice  of  appeal,  the  appeal, 
unless  an  amendment  is  allowed,  will  be  dismissed.  Lahens  v.  Flelden 
(Ct.  of  App.,  1862),  16  Abb.  Pr.  177. 

Where  the  defect  in  the  return  originated  from  the  misconduct  of  i^ 
pellant,  the  court  may  refuse  to  dismiss  the  appeal.  McGregor  v.  Coin- 
stock  (1869),  19  N.  Y.  681. 

For  frivoiousness.  —  In  order  to  sustain  motion  in  the  Court  of  Appeals 
to  dismiss  an  appeal  on  the  ground  that  the  judgment  below  was  unani- 
mously affirmed  by  the  Appellate  Division  as  to  the  facts,  and  that  the 
exceptions  in  the  case  are  frivolous,  the  exceptions  must  be  so  obviously 
frivolous  on  their  face  as  to  require  no  argument  to  demonstrate  it,  and 
where  an  examination  of  the  record  discloses  a  number  of  exceptions  that 
can  only  be  disposed  of  after  argument,  the  motion  will  be  denied.  Bach- 
rach  V.  Manhattan  Ry.  Co.  (1897),  154  N.  Y.  178. 

Questions  presented  by  an  appeal  from  a  judgment,  which  depend  upon 
the  pleadings  and  proofs,  will  not  be  disposed  of  upon  a  motion  to  dismisR 
for  frivoiousness.    Hooper  v.  Beecher  (1888),  109  N.  Y.  609. 

For  failure  to  serve  infant  defendants.  —  The  objection  that  infant  de- 
fendants have  not  been  served  with  process  should  be  brought  to  the  at- 
tention of  the  Court  of  Appeals  upon  a  formal  motion  to  dismiss  the  appeal 
after  notice  to  all  parties,  when  any  omission  in  the  record  may  be  suppUed 
by  proper  proofs.    Allen  v.  AUen  (1896),  149  N.  Y.  280. 

For  failure  of  appellant  to  notice  for  argument.  —  The  fact  that  appel- 
lant has  failed  to  notice  a  case  for  argument  is  no  ground  for  dismissing 
the  appeal.  All  the  appellant  is  boimd  to  do  is  to  file  the  return,  and  send 
the  printed  cases.  The  respondent  may  notice  it  for  argument.  Nichols 
V.  MacLean  (1886),  98  N.  Y.  458. 

For  failure  of  stipulation.  —  Where  the  right  to  appeal  is  dependent 
upon  the  giving  of  a  stipulation  for  judgment  absolute,  the  appeal  will  be 
dismissed  on  motion,  if  the  stipulation  is  not  made.  Matter  of  Valentine, 
(1892),  136  N.  Y.  623. 
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For  lack  of  jurisdiction.  —  Where  on  an  inspection  of  the  record  filed 
in  the  Court  of  Appeals  it  appears  that  the  case  does  not  present  any  ques- 
tion of  law  that  can  be  reviewed,  the  appeal  will  be  dismissed.  Dalzell  v. 
L.  I.  R.  R.  Co.  (1890),  119  N.  Y.  626. 

For  uncertainty  as  to  questions  certified.  —  Where  the  question  certi- 
fied can  be  answered  correctly  either  in  the  negative  or  affirmative,  the  ap- 
peal should  be  dismissed.  Malone  v.  St.  Peter  ic  Paul's  Church  (1902), 
172  N.  Y.  269. 

Dismissal  in  criminal  causes 

(Code  Crim.  Pro.) 

§  533.  If  the  appeal  be  irregular  in  a  substantial  particular,  but  not 
otherwise,  the  court  may,  on  any  day  in  the  term,  on  motion  of  the  re- 
spondent, upon  five  days'  notice,  served  with  copies  of  the  papers  on  which 
the  motion  is  founded,  order  it  to  be  dismissed. 

§  534.  The  court  may  also  upon  like  motion  dismiss  the  appeal, 

1.  If  the  return  be  not  made,  as  provided  in  section  five  hundred  and 
thirty-two,  unless  for  good  cause  they  enlarge  the  time  for  that  purpose. 

2.  If  the  appeal  be  not  brought  on  for  argument  by  the  appellant  as 
promptly  after  the  return  has  been  made  as  the  circumstances  of  the  case 
will  reasonably  admit.    (Thus  am.  by  L.  1897,  ch.  427.) 

Section  532,  referred  to  in  the  above  section,  requires  the  clerk,  with 
whom  the  notice  of  appeal  is  filed,  to  transmit  a  copy  of  the  notice  of  appeal 
and  of  the  judgment-roll,  within  ten  days  thereafter  to  the  clerk  of  the 
Appellate  Court. 

Reinstatement  of  appeal.  —  An  appeal  regularly  dismissed  for  want  of  a 
return  will  not  be  reinstated  without  appellant  establishes  a  clear  case  of 
diligence,  or  default  of  the  clerk,  or  that  an  unavoidable  accident  has  pre- 
vented the  filing  or  obtaining  an  extension  of  time  to  do  so.  Spoore  v. 
Fannan  (1858),  16  N.  Y.  620. 

A  default  in  filing  return  will  not  be  opened,  if  the  return  to  be  filed 
shows  no  good  grounds  for  the  appeal.  Schenck  v.  Bengler  (1887),  105 
N.  Y.  630. 

Where  appeal  to  CJourt  of  Appeals  has  been  dismissed  for  failure  to  serve 
papers,  and  the  remittitur  has  been  sent  down,  judgment  entered  thereon, 
and  execution  issued,  a  motion  will  not  be  entertained  to  reinstate  the 
appeal.  Jones  v.  Andersen  (1877),  71  N.  Y.  599.  The  motion  should  be 
made  below  for  vacating  the  proceedings  and  a  return  of  the  remittitur  to 
the  Court  of  Api>eals.    Id. 

Appeal  from  orders.  —  What  orders  are  appealable  to  the  Court  of  Ap- 
peals, under  Constitution,  article  6,  section  9,  and  Code  Civil  Procedure, 
sections  190, 191,  see  ''Jurisdiction  of  the  CJourt  of  Appeals,"  ante. 
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Call  of  calendar;  exchange  of  causes  —  Rule  12 
Rule  12.  Call  of  calendar;  exchange  of  causes 

Eight  causes  only  will  be  called  on  any  day,  but  after 
such  call,  causes  ready  on  both  sides  will  be  heard  in  their 
order.  Any  cause  which  is  regularly  called  and  passed, 
without  postponement  by  the  court  for  good  cause  shown 
at  the  time  of  the  call,  shall  be  stricken  from  the  calendar. 

Causes  upon  the  calendar  may  be  exchanged  one  for 
another,  as  of  course,  on  filing  with  the  clerk  a  note  of  the 
proposed  exchange,  with  the  numbers  of  the  causes,  signed 
by  the  respective  attorneys  or  counsel.  Upon  all  the 
subsequent  calendars  each  of  said  causes  will  take  the 
place  due  to  the  date  of  the  filing  of  the  retiu'n  in  the 
other. 

In  like  manner,  a  cause  not  upon  the  calendar  in  which 
an  appeal  to  this  court  has  been  perfected  and  the  return 
duly  filed  with  the  clerk,  may  be  exchanged,  as  of  course, 
for  another  cause  upon  the  calendar,  on  filing  with  the 
clerk  a  note  of  the  proposed  exchange,  with  the  number 
of  the  cause  on  the  calendar,  and  the  date  of  filing  retium 
in  the  cause  not  upon  the  calendar,  signed  by  the  respec- 
tive attorneys  or  counsel,  and  also  a  stipulation  of  the 
attorneys  or  counsel  in  the  cause  not  on  the  calendar 
setting  down  the  same  for  argument  in  place  of  the  calen- 
dar cause  when  reached,  with  the  same  effect  as  if  duly 
noticed. 

Upon  all  subsequent  calendars,  each  of  said  causes  will 
take  the  place  due  to  the  date  of  the  filing  the  retiun  in 
the  other.  (Amended  Dec.  15,  1906,  in  effect  January  7, 
1907.) 

The  argument  of  a  cause  will  not  be  postponed  on  the  ground  that  it  is 
inconvenient  for  one  of  the  parties  to  prepare  for  the  hearing.  Bank  of 
Salina  v.  Alvord  (1866),  32  N.  Y.  684.  But  will  be  postponed  where  the 
death  of  one  of  the  parties  is  shown  by  affidavit.  Shaler  &  Hall  Quarry  Co. 
V.  Brewster  (1865),  32  N.  Y.  472.  For  cases  when  court  will  suspend  argu- 
ment, for  resettlement  of  case  and  the  making  of  a  proper  return,  see  Rule  1. 
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Time  of  argument;  preferred  causes  —  Rules  13,  14 
Rule  13.  Time  of  argument 

In  the  argument  of  a  cause  not  more  than  two  hours 
shall  be  occupied  by  counsel  on  either  side,  except  by 
the  express  permission  of  the  court. 

In  the  argument  of  an  appeal  within  Rule  XI  not  more 
than  thirty  minutes  shall  be  occupied  by  the  appellant's 
counsel,  nor  more  than  twenty-five  minutes  by  the  re- 
spondent's counsel;  unless  express  permission  be  given 
by  the  court  and  the  cause  placed  at  the  foot  of  the  order 
calendar.  (Amended  Dec.  15,  1906,  in  effect  January  7, 
1907.) 

Number  of  counstl  in  criminal  causes 

(Code  Crim.  Pro.) 

§  540.  Upon  the  argument  of  the  appeal,  if  the  crime  be  punishable  with 
death,  two  counsel  on  each  side  must  be  heard  if  they  require  it.  In  any 
other  case,  the  court  may,  in  its  discretion,  restrict  the  argument  to  one 
counsel  on  each  side.  The  counsel  for  the  defendant  is  entitled  to  the 
closing  argument. 

Rule  14.  Preferred  causes 

No  causes  are  entitled  to  any  preference  upon  the 
calendar  except  such  as  is  given  by  law  or  the  special 
order  of  the  court. 

Any  party  claiming  a  preference  must  so  state  in  his 
notice  of  argument  to  the  opposite  party  and  to  the  clerk; 
and  he  must  also  state  the  ground  of  such  preference,  so 
as  to  show  to  which  of  the  preferred  classes  the  cause 
belongs. 

A  preferred  cause  being  once  passed  loses  it  preference. 

For  provisions  of  the  Code  of  Civil  Procedure,  and  other  statutes  pre- 
ferring certain  causes,  see  Code  Civ.  Pro.,  §§  789-793, 229,  cited  under  Rule 
39,  General  Rules  of  Practice,  ante.  Upon  a  second,  and  each  subsequent 
api)eal,  including  a  case  where  a  former  appeal  has  been  dismissed  for  a 
defect  or  irregularity,  the  time  of  filing  the  return,  upon  the  first  appeal, 
determines  the  place  of  the  cause  upon  the  calendar.   Code  Civ.  Pro.,  §  196. 
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Defaults  —  Rule  15 

Preference  must  be  claimed.  Taylor  v.  Wing  (1881),  83  N.  Y.  527. 
Order  necessary,  if  facts  giving  preference  do  not  appear  in  pleadings.  Bank 
of  Attica  V.  MetropoDtan  Nat.  Bank  (1883),  91  N.  Y.  239. 

Control  of  calendar.  —  The  provisions  of  the  Code  are  not  exclusive,  and 
do  not  limit  the  power  of  the  courts  over  their  calendars.  Weiss  v.  Mor- 
rell  (1894),  7  Misc.  539:  Smith  v.  Keepers  (1884),  5  Civ.  Pro.  R.  66.  But 
a  preference  given  by  statute  cannot  be  limited  or  denied  by  rule.  Mc- 
Arthur  v.  Commercial  Yrre  Ins.  Co.  (1884),  67  How.  Pr.  510.  To  obtain 
a  preference  upon  the  calendar  of  the  Court  of  Api)eals,  in  a  case  not  desig- 
nated by  the  Code  or  by  rule,  the  application  must  be  addressed  to  the 
discretion  of  the  court,  upon  a  showing  of  the  facts.  Nichols  v.  Scranton 
Steel  Co.  (1892),  135  N.  Y.  634. 

Preferences  under  section  791  of  Code.  —  Absolute  payment  of  money 
(subd.  8).  McArthur  v.  Com.  Fire  Ins.  Co.  (1884),  67  How.  Pr.  510;  Eas- 
tern Nat.  Bank  v.  Brunswick  Chemical  Works  (1887),  18  Abb.  N.  C.  473; 
Polhemus  v.  The  Fitchburg  R.  R.  Co.  (1889),  113  N.  Y.  617;  New  York 
Life  Ins.  Co.  v.  Universal  Life  Ins.  Co.  (1882),  88  id.  424;  Wells  v.  Water- 
town  Fire  Ins.  Co.  (1880),  21  Hun,  409;  Phila.  S.  S.  Dock  Co.  v.  LoriUard 
S.  Co.  (1878),  54  How.  Pr.  508.  Action  by  people.  People  ex  rel.  Auger- 
stein  V.  Kinney  (1883),  92  N.  Y.  647.  Construction  of  a  will.  Peyser  v. 
Wendt  (1881),  84  N.  Y.  642.  Action  for  dower.  Bartlett  v.  Musliner 
(1883),  92  N.  Y.  646.  Under  subdivision  5,  by  party  as  sole  plamtifif  or 
defendant.  Seymour  v.  Spring  Forest  Cemetery  Assn.  (1894),  139  N.  Y. 
645;  Haux  v.  I^  Dock  Savings  Institution  (1896),  150  id.  581. 

Rule  16.  Defaults 

Judgments  of  reversal  by  default  will  not  be  allowed. 
When  a  cause  is  called  in  its  order  on  the  calendar,  if  the 
appellant  fails  to  appear  and  furnish  the  court  with  the 
papers  required,  and  argue  or  submit  his  cause,  judgment 
of  aflfirmance  by  default  will  be  ordered  on  motion  of  the 
respondent.  If  the  appellant  only  appears,  he  may  either 
argue  or  submit  the  cause. 

When  any  cause  shall  be  regularly  called  for  argument, 
and  no  other  disposition  shall  be  made  thereof,  the  appeal 
shall  be  dismissed  without  costs,  and  an  order  shall  be 
entered  accordingly,  which  shall  be  absolute  unless  upon 
appUcation  made  and  good  cause  shown,  upon  notice  to 
the  opposite  party  within  ten  days,  if  the  court  is  in  ses- 
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sion,  and  if  not  on  the  first  motion  day  of  the  next  session, 
the  court  shall  revoke  said  order  and  restore  said  appeal. 

When  appellant  fails  to  appear  when  his  cause  is  reached,  the  judgment 
below  should  be  affirmed,  of  course.  Kelly  v.  McCormick  (1863),  28  N.  Y. 
318. 

In  Jorgensen  v.  Squires  (1804),  142  N.  Y.  643,  a  default  was  opened  on 
payment  of  $50,  within  fifteen  days  after  service  of  notice  of  entry  of  order. 

Crimliud  cases 

(Code  Crim.  Pro.) 

S  53S.  When  the  appeal  is  called  for  argument,  the  appellant  must  fur- 
nish the  court  with  copies  of  the  notice  of  appeal  and  judgment-roll,  ex- 
cept where  the  judgment  is  of  death.  If  he  fail  to  do  so,  the  appeal  must 
be  dismissed,  unless  the  court  otherwise  direct. 

§  539.  Judgment  of  affirmance  may  be  given,  without  argument,  if  the 
appellant  fail  to  appear,  or,  where  the  judgment  appealed  from  is  of  death 
and  it  shall  not  have  been  brought  on  for  argument  within  six  months  from 
the  taking  of  such  appeal,  unless  the  court,  for  good  cause  shown,  shall  have 
enlarged  said  time.  But  judgment  of  reversal  can  only  be  given  upon 
argument,  though  the  respondent  fail  to  appear.    (Am.  by  L.  1902,  ch.  369.) 

Rule  16.  The  remittitur 

The  remittitur  shall  contain  a  copy  of  the  judgment 
of  this  court  and  the  return  made  by  the  clerk  below, 
and  shall  be  sealed  with  the  seal  and  signed  by  the  clerk 
of  this  court. 

Remittitur;  judgment  absolute 

(Code  Civ.  Pro.) 

i  194.  The  judgment  or  order  of  the  Court  of  Appeals  must  be  remitted 
to  the  court  below,  to  be  enforced  according  to  law.  Upon  an  appeal  from 
an  order  granting  a  new  trial,  on  a  case  or  exceptions,  if  the  Court  of  Ap- 
peals determines  that  no  error  was  committed  in  granting  the  new  trial, 
it  must  render  judgment  absolute  upon  the  right  of  the  appellant;  and  after 
its  judgment  has  been  remitted  to  the  court  below,  an  assessment  of  dam- 
ages, or  any  other  proceeding,  requisite  to  render  the  judgment  effectual, 
may  be  had  in  the  latter  court. 

The  remittitur  is  nothing  more  or  less  than  a  copy  or  statement  of  the 
judgment  or  order  of  the  Court  of  Appeals.    The  afllrmance  or  reversal 
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in  the  Court  of  Appeals  always  precedes  the  reD[iittitur  or  the  entry  of  an 
order  thereon.  TreadweU  v.  Clark  (1908),  124  App.  Div.  266,  108  N.  Y. 
Supp.  726. 

When  remittitur  should  issue.  —  If  a  return  has  been  filed  and  an  or- 
der has  been  made  by  the  Court  of  Appeals,  which  disposes  of  the  entire 
appeal,  a  remittitur  should  be  sent  down,  although  the  order  may  not  be 
on  the  merits.    Dresser  v.  Brooks  (1850),  2  N.  Y.  559. 

Where  there  is  an  appeal  from  a  judgment,  and  from  an  order,  at  the 
same  time,  and  the  appeal  is  dismissed,  so  far  as  relates  to  the  order  only, 
a  remittitur  sending  back  the  judgment,  as  well  as  the  order,  is  irregular. 
McFarlan  v.  Watson  (Ct.  of  App.,  1849),  4  How.  Pr.  128. 

On  reversing  order,  because  erroneously  founded  on  supposed  want  of 
power,  the  cause  is  to  be  remitted  for  consideration.  Hewlett  v.  Wood 
(1876),  67  N.  Y.  394. 

An  order  of  dismissal  is  the  judgment  of  the  court,  and  a  remittitur 
should  be  sent  down.    Langley  v.  Warner  (Ct.  of  App.,  1849),  2  Code  R.  97. 

Action  of  court  below.  —  On  filing  a  remittitur  from  the  Court  of  Ap- 
peals, the  Special  Term  must  enter  exactly  the  order  that  court  directed. 
Matter  of  New  York  Protestant  Episc.  Public  School  (1881),  13  Week. 
Dig.  128. 

On  a  remittitur  from  the  Court  of  Appeals,  the  court  below  has  no  power 
to  render  any  other  judgment  than  one  simply  adopting  that  of  the  Court 
of  Appeals  as  its  own.    MacGregor  v.  Buell  (Sup.  Ct.,  1862),  17  Abb.  Pr.  31. 

It  is  not  proper  for  the  court  below,  on  the  return  of  the  rconittitur  from 
the  Court  of  Appeals,  to  add  any  new  and  independent  direction  to  the 
judgment  of  that  court,  beyond  what  is  required  to  carry  that  judgment 
into  effect;  not  even  a  provision  for  costs  of  the  appeal.  MacGregor  v. 
BueU  (Ct  of  App.,  1864),  1  Keyes,  153,  33  How  Pr.  450. 

The  Supreme  Court  cannot  disallow  costs  granted  by  a  remittitur  from 
the  Court  of  Appeals.  The  remedy  is  to  return  the  writ  and  apply  here. 
Sheridan  v.  Andrews  (1880),  80  N.  Y.  648. 

After  a  remittitur  has  been  regularly  filed,  and  an  order  entered  to  carry 
into  effect  the  judgment  of  the  Appellate  Court,  the  order  will  not  be 
vaoGited  and  the  remittitur  taken  off  the  files,  without  some  suggestion  of 
the  Appellate  Court.  Selden  v.  Vermilya  (N.  Y.  Super.  Ct.,  1850),  3  Sandf. 
683;  Bogardus  v.  Rosendale  Mfg.  Co.  (1854),  1  Duer,  592;  Hillyer  v. 
Vandewater  (1890),  32  N.  Y.  St.  Rep.  136. 

No  judgment  can  be  entered  upon  a  remittitur  of  an  order  of  the  Court 
of  Appeals,  reversing  an  interiocutory  order  of  the  Supreme  Court.  Brown 
V.  Leigh  (1872),  60  N.  Y.  427. 

Until  a  judgment  of  the  Court  of  Appeals  is  brought  formally  to  the 
notice  of  the  court  below,  and  becomes  incorporated  in  its  records  by  means 
of  an  order  to  that  effect,  no  proceedings  can  be  brought  to  enforce  it. 
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Merely  filing  with  the  clerk  and  his  adjustment  of  costs  therein  is  not 
enou^.    Murray  v.  Jones  (N.  Y.  Qty  Ct.,  1888),  18  N.  Y.  St.  Rep.  916. 

What  constittttes  filing.  —  The  mere  coming  in  of  the  remittitur  to  the 
clerk  of  the  court  below  is  not  an  actual  filing.  Cushman  v.  Hadfield 
(Ct.  of  App.,  1873),  15  Abb.  Pr.  (N.  8.)  109;  same  case  as  Cushman  v.  Had- 
field, 52  N.  Y.  653. 

Failure  to  file.  —  If  a  remittitur  has  been  issued  and  delivered  to  the  pre- 
vailing party,  with  a  view  to  have  it  remitted  to  the  court  below,  the  latter 
court  has  jurisdiction,  and  if,  on  a  new  trial  ordered,  defendant  has  pleaded 
anew,  he  is  estopped  from  objecting  that  the  remittitur  is  not  in  fact  filed. 
Judson  V.  Gray  (Sup.  Ct.,  1859),  17  How.  Pr.  289;  affd.  in  Ct.  of  App.,  id. 
296. 

Stay  of  filing.  —  After  an  appeal  has  been  determined,  the  court  below 
will  not  stay  the  filing  of  the  remittitur  upon  affidavit  of  the  applicant  that 
he  intends  to  apply  for  a  reargument  in  the  Appellate  Court,  and  showing 
grounds  therefor.  Jarvis  v.  Shaw  (N.  Y.  Super.  Ct.,  1863),  16  Abb.  Pr.  415; 
Griswold  v.  Havens,  id.  413. 

Practice  on  entering  judgment  —  In  entering  judgment  in  the  court 
below,  on  the  remittitur,  the  proper  practice  is  to  direct,  by  order,  that  the 
judgment  of  the  Court  of  Appeals  stand  as  the  judgment  of  the  court  be- 
low, and  to  insert  the  costs  of  appeal,  when  adjusted,  in  the  latter  judg- 
ment. Union  India  Rubber  Co.  v.  Babcock  (N.  Y.  Super.  Ct.,  1854), 
4  Duer,  620. 

Omission  to  enter  order  on  remittitur.  —  The  order  making  the  judg- 
ment of  the  Court  of  Appeals  the  judgment  of  the  court  to  which  it  sends 
its  remittitur,  is  an  order,  of  course,  and  the  omission  to  enter  it  is  a  formal 
irregularity,  which  the  court  below  may  amend,  and  which  will  be  dis- 
regarded in  the  Court  of  Appeals.  Chautauqua  Co.  Bank  v.  White  (1861), 
23  N.  Y.  347;  Young  v.  Brush  (1865),  18  Abb.  171. 

Lower  court  cannot  remand  cause.  —  When  the  Court  of  Appeals  has 
remitted  a  cause  to  the  court  below,  that  further  proceedings  may  be  Bad, 
the  lower  court  has  no  power  to  remand  the  cause  to  the  Appellate  CJourt, 
that  it  may  modify  its  decision.  Vermilye  v.  Selden  (N.  Y.  Super.  Ct., 
1851),  6  How.  Pr.  41. 

Return  of  remittitur  to  Court  of  Appeals.  —  Before  the  Court  of  Ap- 
peals can  grant  a  reargument,  after  the  remittitur  has  been  filed  in  the 
court  below,  and  the  usual  order  entered  thereon,  it  must  be  returned  by 
the  direction  of  the  lower  court,  and  the  propriety  of  such  a  course  is  dis- 
cretionary.   Wilmerdings  v.  Fowler  (1874),  15  Abb.  (N.  8.)  86;  Hillyer  ▼. 
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Vandewater  (1900),  32  N.  Y.  St.  Rep.  136;  Jones  v.  Anderson  (1877),  71 
N.  Y.  699;  Salmon  v.  Gedney  (1878),  75  id.  479. 

Althou^  the  remittitur  has  been  remanded  to  the  Court  of  Appeals,  it 
cannot  be  said  that  the  appeal  in  that  court  is  undetermined,  for  until  the 
judgment  or  order  of  dismissal  is  vacated  by  that  court,  the  Supreme  Court 
judgment  entered  thereon  remains  in  full  force.  Murray  v.  Jones  (N.  Y. 
aty  Ct.,  1888),  18  N.  Y.  St.  Rep.  916. 

Although  the  remittitur  may  be  recalled  to  show  the  ground  on  which 
the  order  appealed  from  was  made,  yet,  where  the  point  raised  by  the 
amendment  was  considered  by  the  court,  the  application  will  be  denied. 
Nat.  Shoe  A  L.  Bank  v.  Mechanics'  Nat.  Bank  (1882),  89  N.  Y.  467. 

If  the  order  of  dismissal  was  irregularly  entered,  or  entered  upon  a  false 
affidavit,  the  Appellate  Court  may  vacate  the  order,  and  so  reinstate  the 
appeal,  and  the  judgment  on  the  remittitur  would  thereupon  be  vacated  by 
the  court  below.    Newton  v.  Harris  (1850),  8  Barb.  306. 

Amendment  of  remittitur. -*  The  Court  of  Appeals  can  make  an  ex 
parte  order,  correcting  a  remittitur,  which  had  been  filed  with  the  clerk  of 
the  court  below,  but  upon  which  no  action  had  been  taken  by  that  court. 
People  ex  rel.  Smith  v.  Village  of  Nelliston  (1879),  79  N.  Y.  638. 

Although  the  remittitur  had  been  filed  in  the  court  below,  the  Court  of 
Appeals  amended  a  mistake  in  entering  their  order,  so  as  to  make  it  con- 
form to  their  decision.  Palmer  v.  Lawrence  (1851),  5  N.  Y.  455.  See  also 
Matter  of  Ingraham  (1876),  64  id.  310. 

Motion  to  amend,  by  stating  in  remittitur  the  ground  of  decision,  denied 
in  People  ex  rel.  Schun  v.  Cook  (1888),  111  N.  Y.  688.  Motion  denied  in 
Genet  v.  Delaware  A  Hudson  Canal  Co.  (1893),  137  N.  Y.  626. 

In  Lawrence  v.  Church  (1891),  129  N.  Y.  635,  motion  to  correct  remit- 
titur was  made  in  the  Court  of  Appeals,  and  the  Supreme  Coiirt  waa  re- 
quested to  return  the  remittitur  for  such  purpose. 

Jurisdiction  of  Court  of  Appeals.  —  Until  the  remittitur  has  been  filed 
in  the  court  below,  the  Court  of  Appeals  does  not  lose  jurisdiction.  Burkle 
V.  Luce  (1848),  1  N.  Y.  239. 

The  Court  of  Appeals  loses  jurisdiction  when  the  remittitur^  actually 
filed  with  the  clerk  of  the  court  below;  and  after  that,  cannot  open  a  de- 
fault. Martin  v.  Wilson  (1848),  1  N.  Y.  240;  Frazer  v.  Western  (1849), 
3  How.  Pr.  235;  Latson  v.  Wallace  (1854),  9  id.  334.  But  see  People  ex  rel. 
Smith  V.  Village  of  NeUiston  (1879),  79  N.  Y.  638,  holding  that  until  some 
action  has  been  taken  by  the  lower  court,  the  remittitur  is  subject  to  the 
jurisdiction  of  the  Court  of  Appeals. 

A  stay  of  proceedings  cannot  be  given  by  a  single  judge  of  the  Court  of 
Appeals  by  an  ex  parte  order,  after  a  remittitur  has  been  issued  and  placed 
in  the  hands  of  the  prevailing  party.  Lawrence  v.  Bank  of  Republic  (N.  Y. 
Super.  Ct.,  1866),  6  Robt.  497. 


Digitized  by 


Google 


Practice  Rules  of  Court  of  Appeals       453 

The  remittitur  —  Rule  16 

Judgment  absolitte.  —  The  Court  of  Appeals  has  no  alternative,  upon 
afllrming  an  order  for  a  new  trial,  but  to  order  judgment  absolute  against 
the  appellant.  Godfrey  v.  Moses  (1876),  66  N.  Y.  250;  Wilber  v.  Sisson, 
(1873),  54  id.  121;  Jameson  v.  Brooklyn  Skating  Rink  Assn.  (1873),  id.  673; 
Gray  v.  Supervisors  of  Tompkins  (1883),  93  id.  603;  Conklin  v.  Snider 
(1887),  104  id.  641;  New  York  State  Monitor  Milk  Pan  Co.  v.  Remington 
(1888),  109  id.  143. 

The  effect  of  judgment  absolute  in  the  Court  of  Appeals,  on  affirmance 
of  an  order  granting  a  new  trial,  is  to  give  the  respondent  a  judgment  which 
is  absolute  against  the  appellant  on  all  the  issues.  So,  when  respondent 
sets  up  a  counterclaim,  he  is  entitled  to  such  judgment  on  the  remittitur 
as  the  allegations  in  his  answer  entitle  him  to.  Hisoock  v.  Harris  (1880), 
80  N.  Y.  402.  See  also  Rust  v.  Hauslet  (1880),  59  How.  Pr.  389.  There 
cannot  be  a  judgment  for  a  counterclaim  against  the  people,  under  a  stip- 
ulation for  judgment  absolute.    People  v.  Dennison  (1881),  84  N.  Y.  272. 

Where,  on  appeal  to  the  Court  of  Appeals  from  an  order  granting  a  new 
trial,  unless  the  plaintiff  will  stipulate  to  reduce  the  recovery,  it  appears 
that  the  Appellate  Division  could  have  done  complete  justice  by  modifying 
the  judgment  so  as  to  reduce  the  recovery,  the  Court  of  Appeals  will  di- 
rect such  modification  instead  of  ordering  judgment  absolute  on  the  stipu- 
lation of  the  appellant.    Freel  v.  County  of  Queens  (1898),  154  N.  Y.  661. 

Upon  appeal  to  the  Court  of  Appeals,  from  an  order  granting  a  new 
trial,  the  appellant  takes  the  risk  of  every  excq>tion  appearing  upon  the 
record,  and  the  respondent  may  sustain  the  order  by  showing  any  legal 
error  upon  the  part  of  the  trial  court.  Foster  v.  Bookwalter  (1897),  152 
N.  Y.  166;  Durland  v.  Durland  (1897),  153  id.  67. 

Judgment  of  afllnnance 

(Code  av.  Pro.) 

S  1317.  ...  A  judgment,  affirming  wholly  or  partly  a  judgment, 
from  which  an  appeal  has  been  taken,  shall  not,  expressly  and  in  terms, 
award  to  the  respondent,  a  sum  of  money,  or  other  relief,  which  was  awarded 
to  him  by  the  judgment  so  affirmed.    (Thus  am.  by  ch.  946  of  1895.) 

Judgment  on  appeal  to  Court  of  Appeals     * 

(Code  av.  Pro.) 

S  1337.  ...  In  any  action  on  an  appeal  to  the  Court  of  Appeals, 
the  court  may  either  modify  or  affirm  the  judgment  or  order  appealed  from, 
award  a  new  trial,  or  grant  to  either  party  such  judgment  as  such  party 
may  be  entitled  to.    (Thus  am.  by  ch.  946  of  1895.) 

Enforcement  of  affirmed  or  modified  Judgment 
(Ck)de  Qv.  Pro.) 
S  1319.    Where  a  judgment,  from  which  an  appeal  has  been  taken,  from 
one  court  to  another,  is  wholly  or  partly  affirmed,  or  is  modified,  upon  the 
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appeal,  it  must  be  enforced,  by  the  court  in  which  it  was  rendered,  to  the  ex- 
tent permitted  by  the  determination  of  the  Appellate  Court,  as  if  the  appeal 
therefrom  had  not  been  taken. 

Correction  of  docket  after  filing  of  remittitur 

(Code  Qv.  Pro.) 

§  1322.  Where  a  final  judgment  for  a  sum  of  money,  or  directing  the  pay- 
ment of  a  sum  of  money,  has  been  reversed,  or  affirmed  as  to  part  only  of 
the  sum,  upon  an  appeal  to  the  Court  of  Appea^R,  the  docket  may  be  cor- 
rected, as  prescribed  in  the  last  section,  at  any  time  after  the  remittitur 
has  been  filed  in  the  court  below. 

Restitution 
(Code  Chr.  Pro.) 

i  1323.  When  a  final  judgment  or  order  is  reversed  or  modified,  upon 
a];^>eal,  the  Appellate  Court,  or  the  General  Term  of  the  same  court,  as  the 
case  may  be,  may  make  or  compel  restitution  of  property,  or  of  a  right, 
lost  by  means  of  the  erroneous  judgment  or  order;  but  not  so  as  to  affect 
the  title  of  the  purchaser  in  good  faith  and  for  value.  When  property  has 
been  sold,  the  court  may  compel  the  value,  or  the  purchase  price,  to  be 
restored,  or  deposited  to  abide  the  event  of  the  action,  as  justice  requires. 
When  the  appeal  is  from  a  judgment  in  favor  of  the  owner  of  real  estate, 
in  an  action  to  set  aside  a  conveyance  thereof,  or  in  an  action  to  compel 
the  specific  performance  of  a  contract  for  the  sale  thereof,  such  owner  shall 
have  the  same  right  to  sell  and  dispose  of  the  same  as  though  no  appeal 
had  been  taken;  unless  the  appellant  shall  file  with  the  clerk  of  the  court 
a  written  undertaking,  in  a  sum  fixed  by  the  court,  or  a  judge  thereof,  upon 
a  notice  to  the  respondent  of  at  least  ten  days,  and  to  be  approved  by  such 
court  or  judge,  to  the  effect  that  the  appellant  will,  in  case  the  judgment  ap- 
pealed from  shall  be  affirmed,  pay  to  such  owner  such  damages  as  he  may 
suffer  by  reason  of  such  appeal,  not  exceeding  the  amount  of  the  penalty 
in  such  undertaking.  Such  undertaking  may  be  filed  at  any  time  during 
the  appeal,  but  any  sale  of  such  real  estate  or  contract  to  sell  the  same  in 
good  faith  and  for  a  valuable  consideration,  after  said  judgment  and  before 
the  filing  of  such  undertaking,  shall  be  as  valid  as  if  such  undertaking  had 
not  been  filed.  In  case  such  undertaking  shall  not  be  filed,  the  respondent 
shall  be  entitled,  at  any  time  during  such  appeal,  to  an  order  discharging  of 
record  any  notice  of  pendency  of  action  filed  in  the  action,  and  in  an  action 
to  compel  the  specific  performance  of  a  contract  for  the  sale  of  real  estate, 
also  canceling  and  discharging  of  record  said  contract,  in  case  the  same 
has  been  recorded.    (Thus  am.  by  L.  1899,  ch.  650.) 

Motion  for  restitution,  where  made.  —  The  order  for  restitution  may 
be  made  in  the  court  that  reverses  the  judgment,  or  at  the  General  Term 


Digitized  by 


Google 


Practice  Rules  of  Court  op  Appeals       455 

The  remittitur  —  Rule  16 

of  the  court  to  which  the  case  has  been  remitted  and  ia  pending,  if  the 
court  has  a  General  Term.  If  not,  the  motion  must  be  made  in  the  court 
that  reversed  the  judgment.  Carlson  v.  Winterson  (1895),  146  N.  Y.  345. 
The  court  said:  "The  provisions  of  this  section  of  the  Code  have  received 
some  attention  in  Market  Nat.  Bank  v.  Pac.  Nat.  Bank  (1886),  102  N.  Y. 
464;  Wright  v.  Nostrand  (1885),  100  id.  616;  Hayes  v.  Nourse  (1890),  25 
Abb.  N.  C.  96,  and  other  cases,  but  in  none  of  them  have  the  provisions 
been  fully  considered  and  the  practice  made  clear.  We  have,  therefore, 
thought  it  advisable  to  reconsider  the  subject  in  order  that  there  may  be  no 
doubt  in  the  future  as  to  the  coiirt  in  which  the  motion  for  restitution  should 
be  made.'' 

Section  1323  of  the  Code  of  Civil  Procedure  does  not  prevent  the  Special 
Term  from  entertaining  an  application  for  restitution  where  a  right  has 
been  lost  to  a  party  to  an  action  or  special  proceeding  by  virtue  of  an  order 
substantially  reversed  upon  appeal.  Said  section  is  permissive  merely,  but 
was  not  intended  to  take  away  the  jiuisdiction  ot  the  Supreme  Court  to 
enforce  its  own  orders  or  correct  mistakes  made  in  consequence  of  an  er- 
roneous order  or  judgment  substantially  reversed.  Gaepel  v.  Robinaon 
Machine  Co.  (1907),  122  App.  Div.  26,  106  N.  Y.  Supp.  990. 

Restitution  is  discretionary.  —  The  court  may  deny  the  motion  and 
leave  the  party  to  his  action.  Market  Nat.  Bank  v.  Pacific  Nat.  Bank 
(1886),  102  N.  Y.  464.  The  exercise  of  such  discretion  is  not  reviewable, 
imlees  it  is  claimed  that  the  discretion  has  been  abused.  Id.  Or  the  court 
may  direct  that  money  paid  on  the  judgment  reversed  be  paid  into  court, 
to  await  the  result  of  a  new  trial.  Marvin  v.  Brewster  Mfg.  Co.  (1874), 
56  N.  Y.  671;  Britton  v.  Phillips  (1862),  24  How.  Pr.  111. 

Remission  to  lower  court  —  In  Wright  v.  Nostrand  (1885),  100  N.  Y. 
616,  on  motion  in  Court  of  Appeals  for  restitution  of  costs,  which,  on  a 
second  appeal  to  the  Court  of  Appeals,  were  disallowed,  the  court  denied 
the  motion  and  remitted  the  matter  to  the  lower  court,  whose  officer,  the 
plaintiff,  a  receiver  in  supplementary  proceedings,  was. 

Ladies.  —  If  there  is  inexcusable  delay  in  making  application  for  restitu- 
tion, the  court  may  exercise  its  discretion  in  granting  it.  Market  Nat. 
Bank  v.  Pacific  Nat.  Bank  (1886),  102  N.  Y.  464. 

When  restitution  ordered;  judgment  absolute.  —  Where  judgment  for 
the  appellant  is  absolute,  without  awarding  a  new  trial,  restitution  of  what 
appellant  has  lost  is  a  matter  of  course.  Estus  v.  Baldwin  (1854),  9  How. 
Pr.  80. 

New  trial.  —  The  fact  that  a  new  trial  has  been  ordered  does  not  neces- 
sarily involve  a  refusal  of  restitution.  Murray  v.  Berdell  (1885),  98  N.  Y. 
480;  Holly  v.  Gibbons  (1904),  177  N.  Y.  410. 
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Where  ultimate  success,  on  the  new  trial,  is  doubtful,  restitution  should 
not  be  oidered.  Young  v.  Brush  (1865),  18  Abb.  Pr.  180;  People  v.  White 
(1883),  5  Month.  L.  Bull.  21. 

Instances  of  restitution.  —  Reversal  of  order  directing  issue  of  liquor  tax 
certificate  —  restitution  of  pro  rata  amount  of  tax  paid.  People  ex  rel. 
Thomas  v.  Sackett  (1897),  15  App.  Div.  290,  44  N.  Y.  Supp.  593. 

Money  collected  on  District  Court  judgment  reversed  by  late  Court  of 
Common  Pleas.    Biel  v.  RandeU  (1897),  20  Misc.  335,  45  N.  Y.  Supp.  892. 

Real  property  sold  on  execution,  on  defendant  paying  into  court  the 
amount  for  which  it  was  sold.  Carlson  v.  Winterson  (1895),  146  N.  Y. 
345. 

Real  property,  of  which  appellant  had  been  dispossessed  by  reason  of  the 
erroneous  judgment,  together  with  mesne  profits  up  to  the  time  of  restitu- 
tion.   Wallace  v.  BerdeU  (1885),  101  N.  Y.  13. 

Possession  of  real  property  in  ejectment.  Coster  v.  Peters  (N.  Y.  Super. 
Ct.,  1868),  4  Abb.  Pr.  (N.  S.)  53. 

Property  attached.    Britton  v.  Phillips  (1862),  24  How.  Pr.  111. 

Wife's  dower  erroneously  paid  to  the  husband  under  an  order,  which  is 
revereed.  Trustees  of  N.  Y.  &  Br.  Bridge  v.  Leary  (1895),  89  Hun,  219, 
34  N.  Y.  Supp.  1002. 

Money  paid  under  writ  of  mandamus,  which  is  reversed.  People  ex  rel. 
French  v.  Town  (1896),  1  App.  Div.  127,  37  N.  Y.  Supp.  864. 

Costs  paid  by  defendant.  Rozelle  v.  Andrews  (1887),  6  N.  Y.  St.  Rep. 
730;  Forstman  v.  Schulting  (1886),  42  Hun,  643;  Kidd  v.  Curry  (1883), 
29  id.  215. 

Money  paid  by  sureties.    Marshall  v.  Macy  (1882),  10  Abb.  N.  C.  87. 

Money  paid  on  a  judgment  recovered  on  a  contract  for  the  purchase  of 
land.  Hayes  v.  Nourse  (1890),  28  N.  Y.  St.  Rep.  167,  15  Daly,  364,  26 
Abb.  N.  C.  95. 

Possession  of  real  property,  where  party  is  improperly  dispossessed.  Peo- 
ple ex  rel.  Reilly  v.  Johnson  (1868),  38  N.  Y.  63. 

Possession  where  person  has  been  improperly  dispossessed  under  a  writ 
of  assistance.    Chamberlain  v.  Choice  (1866),  35  N.  Y.  477. 

Restoration  of  offioe,  where  defendant  had  been  removed  under  judgment 
reveraed.    People  ex  rel.  Daily  v.  Livingston  (1880),  80  N.  Y.  66. 

Restitution  refused.  —  The  court  can  only  order  restitution  of  property 
lost  by  the  particular  judgment  reversed.  Murray  v.  Berdell  (1885),  98 
N.  Y.  480. 

The  court  cannot,  in  the  exercise  of  its  power  to  compel  restoration  after 
reversal,  direct  the  restoration  of  money  which  was  not  paid  under  the 
order  reversed,  but  upon  the  evident  responsibility  of  the  person  making 
the  payment.    Gillig  v.  George  C.  Treadwell  Co.  (1897),  151  N.  Y,  552. 

Restitution  will  not  be  ordered  of  money  paid  for  collateral  inheritance 


Digitized  by 


Google 


Practice  Rules  of  Court  of  Appeals       457 

The  remittitur  —  Rule  16 

taxes  under  an  order  reversed.    Estate  of  Howard  (1889),  27  N.  Y.  St. 
Rep.  8. 

Restitution  will  not  be  ordered  of  premises  in  the  possession  of  one  not 
a  party,  under  an  unexpired  lease.  Carter  v.  Anderson  (1891),  36  N.  Y. 
St.  Rep.  795. 

Notice  of  entry  of  order.  —  It  is  irregular  to  permit  a  judgment  of  resti- 
tution to  be  entered  without  notice  to  the  party  affected,  where  it  was  not 
directed  by  the  Appellate  Court  in  the  remittitur.  Young  v.  Brush  (1865), 
18  Abb.  171. 

Enforcement  of  order.  —  A  direction  for  restitution  is  in  effect  a  judg- 
ment, enforceable  by  execution  against  property.  It  cannot  be  enforced  by 
execution  against  the  person  or  by  contempt.  O'Gara  v.  Kennedy  (1879), 
77  N.  Y.  423.  Rule  otherwise,  where  possession  of  land  is  awarded,  and  dis- 
obedience to  order  of  restitution  is  punishable  by  contempt.  DaWley  v. 
Blown  (1872),  43  How.  Pr.  17. 

Effect  of  restitution.  —  Where,  by  reason  of  restitution  in  a  judgment 
creditor's  action,  the  judgment  on  which  the  action  was  predicated  is  un- 
satisfied, the  record  of  satisfaction  of  the  original  judgment  may  be  can- 
celed.   WaUace  v.  BerdeU  (1887),  105  N.  Y.  7. 

Code,  section  1323,  not  exclusive.  —  The  remedies  prescribed  by  sec- 
tion 1323  of  the  Code  are  not  exclusive,  and  a  party  entitled  to  restitution 
may  obtam  relief  by  action.  Haebler  v.  Myers  (1892),  132  N.  Y.  363; 
S.  C,  in  General  Term  (1890),  24  Abb.  N.  C.  236,  with  valuable  note  on 
restitution. 

The  provisions  of  section  1323  of  the  Code  do  not  deprive  the  court  which 
rendered  the  judgment  from  directing  restitution.  Piatt  v.  Withington 
(1890),  19  Qv.  Pro.  R.  387. 

Costs.  —  The  words  "  with  costs,"  in  an  order  of  reversal  or  affirmance 
in  the  Court  of  Appeals,  in  a  case  where  the  allowance  of  costs  is  discre- 
tionary, means  costs  in  that  court  only.  Matter  of  Water  Comrs.  of  Am- 
sterdam (1887),  104  N.  Y.  677;  People  v.  Duffy  (1888),  17  N.  Y.  St.  Rep. 
705,  30  Hun,  472;  Broadway  Savings  Inst.  v.  Town  of  Pelham  (1896),  148 
N.  Y.  737.  Distinction  between  the  meaning  "with  costs,''  in  decision  of 
General  Term  and  Court  of  Appeals.  Schoonmaker  v.  Bonnie  (1889),  51 
Hun,  34,  3  N.  Y.  Supp.  492. 

"Costs  to  abide  the  event,"  considered.  First  Nat.  Bank  v.  Fourth 
Nat.  Bank  (1881),  84  N.  Y.  469;  Loth  v.  Krakaner  (1882),  1  Qv.  Pro.  R. 
312,  n. 

Where  an  appeal  is  dismissed  in  the  Court  of  Appeals,  with  costs,  general 
costs  follow,  whether  the  appeal  be  from  an  order  ojt  judgment.  All  ap- 
peals in  the  court  stand  on  the  same  footing.  White  v.  Anthony  (1861),  23 
N.  Y.  164;  Brown  v.  Leigh  (1884),  13  Abb.  (N.  S.)  305;  affd.  50  N.  Y.  427. 
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Code,  sectioii  32S1,  subdiviiioii  5;  costs;  Um  fees.  —  5.  To  either 
party  upon  an  appeal  to  the  Court  of  Appeals  —  Before  argument,  thirty 
dollars.  For  argument,  sixty  dollars.  For  each  term  not  exceeding  ten, 
at  which  the  cause  is  on  the  calendar,  excluding  the  term  at  which  it  is 
argued,  or  otherwise  finally  disposed  of,  ten  dollars.    .    .     . 

An  appeal  to  the  Court  of  Appeals  is  not  properly  or  necessarily  on  the 
calendar  until  the  return  is  filed.  Ref.  Dutch  Ch.  v.  Brown  (1863),  24 
How.  Pr.  89. 

There  can  be  but  one  term  fee  for  each  calendar  year  that  the  cause  is 
on  the  calendar  of  the  Court  of  Appeals,  excluding  that  at  which  it  is  ar- 
gued or  otherwise  disposed  of.  Degener  v.  Underwood  (1892),  31  Abb. 
N.  C.  479;  Becker  v.  Met.  R.  R.  Co.  (1894),  30  N.  Y.  Supp.  400;  Palmer 
V.  De  Witt  (1871),  42  How.  Pr.  466;  Whiteman  v.  Leslie  (1879),  1  Law. 
Bull.  60;  PoweU  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  (1888),  14  Civ.  Pre.  R.  125. 

The  word  '' argument"  in  subdivision  5  does  not  mean  an  oral  argument 
alone,  but  includes  a  submission  of  points.  Malcolm  v.  Hamill  (1884),  4 
Gv.  Pro.  R.  221,  65  How.  Pr.  506. 

Damages  for  delay 
(Code  Civ.  Pro.,  §  3251,  subd.  5.) 

5.  .  .  .  Where  the  judgment  is  affirmed  by  the  Court  of  Appeals,  the 
court  may,  in  its  discretion,  also  award  damages,  by  way  of  costs,  for  the 
delay,  not  exceeding  ten  per  centum  upon  the  amount  of  the  judgment; 
or,  where  it  was  rendered  upon  an  appeal,  upon  the  amount  of  the  original 
>ud|pnent. 

Where  an  appeal  presents  debatable  questions  not  settled  at  the  time  it 
was  brought,  damages,  by  way  of  costs  for  the  delay  caused  by  the  appeal, 
wiU  not  be  allowed.  Tisdale  v.  D.  &  H.  C.  Co.  (1889),  116  N.  Y.  416.  But 
otherwise  where  a  party  persists  in  an  appeal  and  insists  on  arguing  it 
after  all  the  questions  involved  have  been  finally  passed  upon  by  the  court. 
Jackson  v.  Qty  of  Rochester  (1890),  124  N.  Y.  624;  Cohen  v.  Mayor  (1891), 
128  id.  594. 

Ten  per  cent,  allowed  in  the  following  cases:  Warner  v.  Leasler  (1865), 
33  N.  Y.  296;  Jackson  v.  The  Qty  of  Rochester  (1891),  124  id.  624;  Cohen 
V.  Mayor,  etc.  (1891),  128  id.  594;  Reid  v.  Mayor,  etc.,  of  N.  Y.  (1893), 
139  id.  534;  White  v.  City  of  Brooklyn  (1893),  139  id.  651;  ZoKewski  v. 
N.  Y.  C.  &  H.  R.  R.  R.  Co.  (1893),  140  id.  621 ;  Donovan  v.  Sheridan  (1894), 
143  id.  675;  Van  Keuren  v.  MiUer  (1896),  149  id.  $83;  Dunlop  v.  Wilken 
(1898),  155  id.  673;  Burke  v.  Tindale  (1898),  id.  673;  Roos  v.  Laiid  (1898), 
id.  683;  White  v.  JeflFers  (1899),  158  id.  680;  Storm  v.  Trustees  of  School 
Dist.  No.  5  (1899),  159  id.  538;  Briefer  v.  StoU  (1904),  177  N.  Y.  577; 
DonneUy  v.  Bumham  (1904),  177  N.  Y.  546. 

Five  per  cent,  allowed  in  Simmons  v.  Craig  (1893),  137  N.  Y.  550;  Le- 
furgy  V.  Stewart  (1893),  140  id.  661;  Van  Keuren  v.  Miller  (1894),  144  id. 
636. 
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Judgment  and  remittitur  in  criminal  causes 

(Code  Crim.  Pro.) 

(  543.  Upon  hearing  the  appeal  the  Appellate  Court  may,  in  cases  where 
an  erroneous  judgment  has  been  entered  upon  a  lawful  verdict,  or  finding 
of  fact,  correct  the  judgment  to  conform  to  the  judgment,  or  finding;  in  all 
other  cases  they  must  either  reverse  or  afiirm  the  judgment  appealed  from, 
and  in  case  of  reversal,  may,  if  necessary  or  proper,  order  a  new  trial.  If 
the  judgment  of  death  is  affirmed,  the  Court  of  Appeals,  by  an  order  under 
its  seal,  signed  by  a  majority  of  the  judges,  shall  fix  the  week  during  which 
the  original  sentence  of  death  shall  be  executed,  and  such  order  shall  be 
sufficient  authority  to  the  agent  and  warden  of  any  state  prison  for  the 
execution  of  the  prisoner  at  the  time  therein  specified,  and  the  agent  and 
warden  must  execute  the  judgment  accordingly.  (Thus  am.  by  L.  1897, 
ch.  427.) 

§  547.  When  the  judgment  of  the  Appellate  Court  is  given,  it  must  be  en- 
tered in  the  judgment  book  and  a  certified  copy  of  the  entry  forthwith  re- 
mitted to  the  clerk  with  whom  the  original  judgment-roll  is  filed;  or,  if 
a  new  trial  be  ordered  in  another  county,  to  the  clerk  of  that  county,  unless 
the  judgment  be  rendered  in  the  absence  of  the  adverse  party,  in  which  case, 
the  court  may  direct  it  to  be  retained,  not  exceeding  ten  da3rs. 

§  54$.  The  decision  of  the  court  and  the  return  shall  be  remitted  to  the 
court  below  in  the  same  form  and  manner  as  in  civil  actions. 

§  540.  After  the  certificate  of  the  judgment  has  been  remitted  as  provided 
in  section  five4iundred  and  forty-seven,  the  Appellate  Court  has  no  further 
jurisdiction  of  the  appeal,  or  of  the  proceedings  thereon;  and  except  as 
provided  in  section  five  hundred  and  forty-three,  all  orders,  which  may  be 
necessary  to  carry  the  judgment  into  effect,  must  be  made  by  the  eourt  to 
which  the  certificate  is  remitted,  or  by  any  court  to  which  the  cause  mmj 
thereafter  be  removed.    (Thus  am.  by  L.  1807,  ch.  427.) 

Rule  17.  Aflkmance  by  default 

When  a  judgment  or  order  shall  be  aflfirmed  by  the 
default  of  the  appellant,  the  remittitur  shall  not  be  sent 
to  the  court  below,  unless  this  eourt  shall  otherwise  direct, 
until  ten  days  after  notice  of  the  affirmance  shall  have 
been  served  by  the  attorney  for  the  respondent  on  the 
attorney  for  the  appellant  and  proof  thereof  filed  with 
the  clerk.  Service  of  the  notice  shall  be  proved  to  the 
clerk  by  aflSdavit,  or  by  the  written  admission  of  the 
attorney  on  whom  it  was  served.  (Amended  Dec.  15, 
1906,  in  effect  January  7,  1907.) 
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When  judgment  is  reveraed  by  default  for  not  joining  in  error,  the  remit- 
titur should  not  be  sent  to  the  court  below  until  ten  days  have  elapsed. 
Lyme  v.  Ward  (1848),  1  N.  Y.  531. 

The  object  of  Rule  17  is  to  give  the  appellant  time  to  make  the  applica- 
tion before  the  filing  of  the  remittitur.  Latson  v.  Wallace  (Ct.  of  App., 
1864),  9  How.  Pr.  334. 

Rule  18.  Enlarging  time;  revoking  orders 

The  time  prescribed  by  these  rules  for  doing  any  act 
may  be  enlarged  by  the  court  or  by  any  of  the  judges 
thereof;  and  any  of  the  judges  may  make  orders  to  stay 
proceedings,  which,  when  served  with  papers  and  notice 
of  motion,  shall  stay  the  proceedings,  according  to  the 
terms  of  the  order.  Any  order  may  be  revoked  or  modi- 
fied by  the  judge  who  made  it;  or,  in  case  of  his  absence 
or  inability  to  act,  by  any  of  the  other  judges. 

Authorizing  orders  by  a  single  judge  to  stay  proceedings  has  reference 
to  general  stays  in  causes  pending  in  the  Court  of  Appeals.  Cushman  v. 
Hadfield  (1873),  52  N.  Y.  653.  In  this  case  an  order  of  one  of  the  judges, 
staying  the  filing  of  remittitur,  was  held  valid  and  operative. 

Rule  19.  Calendars 

When  a  new  calendar  is  ordered  by  the  court,  the  clerk 
shall  place  thereon  all  causes  in  which  notices  of  argu- 
ment, with  proof  or  admission  of  service,  have  been  filed 
in  his  oflSce;  and,  also,  if  ordered  by  the  court,  all  other 
causes  in  which  the  returns  have  been  filed  in  his  oflSce; 
ismd  the  causes  so  put  on  the  calendar  by  the  direction 
of  the  court  will  be  heard  in  their  order  as  if  regularly 
noticed. 

The  date  of  filing  the  return  regulates  the  position  of  a  case  on  the  cal- 
endar.   Ref.  Dutch  Ch.  v.  Brown,  24  How.  Pr.  89. 

Times  and  places  of  holding  terms 

(Judiciary  Law) 

§  154.  The  terms  of  the  Court  of  Appeals  must  be  appointed  to  be  held, 
at  such  times  and  places  as  the  court  thinks  proper,  and  continu^'  as  long 
as  the  pubhc  interest  requires. 
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The  terms  of  the  court  are  held  at  the  capitol,  and  since  the  increase  in 
the  court  by  the  designation  of  three  Supreme  Court  judges,  pursuant  to 
the  Constitution,  as  amended  in  1899,  the  sessions,  with  the  exception  of 
short  recesses,  will  be  almost  continuous  from  the  first  Monday  in  October 
to  J^y  1st.  The  June  session  has  in  recent  years  been  held  at  Saratoga. 
The  court  regularly  convenes  at  two  o'clock  p.  m.,  and  cases  are  heard  until 
about  six  o'clock,  p.  m. 

Rule  20.  Motions  for  reargument 

Motions  for  reargument  must  be  submitted  on  printed 
briefs,  without  oral  argument,  on  notice  to  the  adverse 
party,  stating  briefly  the  ground  upon  which  a  reargument 
is  asked  and  the  points  supposed  to  have  been  overlooked 
or  misapprehended  by  the  court,  with  proper  reference 
to  the  particular  portion  of  the  case  and  to  the  authorities 
relied  upon.  (Amended  Dec.  15, 1906,  in  effect  January  7, 
1907.) 

When  motion  will  be  entertained.  —  A  motion  for  a  reargument  must 
be  founded  on  papers  showing  that  some  question  decisive  of  the  case  and 
duly  submitted  by  counsel  has  been  overlooked  by  the  court,  or  that  the 
decision  is  in  conflict  with  a  statute,  or  with  a  controlling  dedsion  to  which 
the  attention  of  the  court  was  not  directed  through  the  neglect  or  inadvert- 
ence of  counsel.  Foedick  v.  Town  of  Hempstead  (1891),  126  N.  Y.  651, 
following  Mount  v.  Mitchell  (1865),  32  id.  702;  Marine  Nat.  Bank  v.  City 
Nat.  Bank  (1874),  59  id.  67;  Auburn  Qty  Nat.  Bank  v.  Hunsiker  (1878), 
72  id.  252.  But  the  strict  rule  as  above  stated  does  not  apply  in  capital 
cases.  The  motion  will,  however,  be  denied  unless  an  important  objection 
has  been  overlooked.  People  v.  Patrick  (1905),  183  N.  Y.  52.  In  O'Brien 
V.  Mayor,  etc.,  of  N.  Y.  (1894),  142  id.  671,  however,  the  court,  although 
denying  the  motion  for  reargument,  entertained  it,  saying:  '^  Appreciating, 
however,  as  we  do,  the  extraordinary  importance  of  the  case  to  the  parties, 
and  understanding  the  strength  of  the  plaintiff's  desire  for  one  more  hearing 
before  this  court,  and  also  being  sensibly  alive  to  the  far-reaching  results  of 
our  decision  in  its  application  to  other  possible  suits,  we  have  felt  inclined 
to  overlook  the  failure  of  the  plaintiffs  to  bring  their  case  within  any  one 
of  the  acknowledged  grounds  which  the  court  recognizes  as  sufficient  to 
grant  an  application  of  this  kind,  and  we  have,  therefore,  again  examined 
the  whole  case  with  the  care  and  deliberation  which  its  importance  de- 
mands.'' 

Motion  papers.  —  On  motion  for  reargument,  the  motion  papers  should 
enable  the  court  to  determine  whether  the  decision  requires  correction  in 
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•ny  respect;  and  where  the  decision  was  upon  a  dissenting  opinion  in  the 
court  below,  the  case  on  appeal  containing  the  opinion  at  the  General 
Term  diould  be  furnished.  Anderson  v.  Continental  Ins.  Co.  of  N.  Y. 
(1887),  106  N.  Y.  661. 

The  jurisdiction  of  the  court  is  confined  to  review  of  determinations  actu- 
ally made  by  the  Supreme  Court,  which  must  be  had  on  the  same  papers 
which  were  before  the  General  Term.  The  court  cannot,  therefore,  permit 
a  reaigument  upon  papers  showing  proceedings  instituted  to  amend  defects 
in  the  original  proceedings  since  the  determination  sought  to  be  reviewed. 
Matter  of  New  York  Cable  Co.  (1887),  104  N.  Y.  1. 

Reaigument,  ^en  denied;  death  of  plaintifF.  —  The  Court  of  Appeals 
will  not  grant  a  reaigument  upon  an  affidavit  showing  that  when  the  ap- 
peal was  argued  and  decided,  the  plaintiff  was  dead.  Blake  v.  Griswold  (Ct. 
of  App.,  1886),  4  N.  Y.  St.  Rep.  285. 

No  exception  to  point  raised.  —  A  reargumcnt  on  the  ground  that  a 
material  point  was  omitted  at  the  aigument  will  not  be  granted,  if  there 
was  no  exception  raising  the  point  in  the  original  record  upon  which  the 
reargument  must  be  had.    Hunt  v.  CSiurch  (1878),  73  N.  Y.  616. 

Point  not  presented.  —  The  ordinary  rule  is  that  an  exception  not  raised 
on  the  argument  will  be  deemed  abandoned.  The  omission  of  the  appellant 
to  present  a  point  appearing  in  the  case  is  not  generally  ground  for  reaigu- 
ment ;  certainly  not  unless  something  material  has  been  overlooked.  Rogers 
v.  Uytin  (1880),  81  N.  Y.  642. 

Failure  of  court  to  notice  point  —  Omission  of  the  court  to  notice,  in 
opinion,  supposed  distinctions  relied  on,  is  not  sufficient  ground  for  asking 
reargument.  Terry  v.  Wait  (1874),  56  N.  Y.  91,  reaffirming  47  How.  Pr. 
52;  mem.  S.  C,  48  N.  Y.  657;  Damment  v.  Osbom  (1894),  141  N.  Y.  564; 
Carlton  v.  Lombard  (1896),  149  id.  601;  Colonial  City  Traction  Co.  v. 
Kingston  City  R.  R.  Co.  (1897),  154  id.  493. 

Discussion  in  consultation.  —  Where  judgment  of  affirmance  is  pro- 
nounced in  open  court,  and  no  member  publicly  dissents,  it  is  no  gronnd 
for  ordering  a  reargument,  that  it  is  alleged  that  in  their  consultation  the 
judges  were  equally  divided  in  opinion.    Mason  v.  Jones  (1850),  3  N.  Y.  375. 

Correcting  error  in  reasoning.  —  It  is  not  the  usual  practice  to  permit 
rearguments  in  the  Court  of  Appeals  for  the  purpose  of  correcting  some  error 
in  the  reasoning  of  the  court  as  expressed  in  the  opinion,  when  it  is  ad- 
mitted that  the  decision  itself  is  correct.  Ljrman  v.  Malcom  Brewing  Co. 
(1899),  161  N.  Y.  119. 

Error  in  construction  of  contract  —  A  claim  that  the  court  erred  in  the 
construction  of  the  contract  in  question  is  not  a  ground  for  reargument. 
O'Brien  v.  Mayor  (1894),  142  N.  Y.  671. 
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Rules 

On  amended  order.  —  Where  counsel  was  informed  on  argument,  that 
•8  the  order  of  reversal  did  not  show  it  was  on  the  facts,  it  would  be  pre- 
sumed to  be  on  the  law  only,  and  proceeded  with  the  alignment,  held,  that 
he  was  not  entitled  to  a  reargument  on  an  amended  order.  Cudahy  v. 
Rhinehardt  (1892),  133  N.  Y.  675. 

Hardship  from  judgment  absolute.  —  The  hardship  resulting  from  a 
judgment  absolute,  in  accordance  with  stipulation,  is  not  ground  for  allow- 
ing a  reargument.    Williams  v.  Lmdblom  (1894),  143  N.  Y.  675. 

Where  relief  may  be  had  by  new  trial.  —  A  motion  for  reargument  in 
the  Court  of  Appeals  was  denied,  on  the  ground  that  the  remittitur  had 
gone  down,  and  as  a  new  trial  had  been  ordered,  the  cause  could  come 
again  to  the  Court  of  Appeals.  Mechanics'  &  Traders'  Bank  v.  Dakin 
(1873),  54  N.  Y.  681. 

Where  a  new  trial  has  been  ordered,  and  the  new  question  raised  by  the 
motion  for  a  reargument  can  be  raised  in  the  court  below,  the  reargument 
wiU  not  be  aUowed.    People  v.  Ballard  (1892),  136  N.  Y.  639. 

Where  second  motion  is  made.  —  A  motion  in  substance  and  effect  a 
second  motion  for  reargument,  over  a  year  after  the  remittitur  had  been 
sent  down,  will  not  be  considered.  Genet  v.  President,  etc.,  D.  &  H.  Canal 
Co.  (1893),  137  N.  Y.  626. 

After  remittitur  has  been  filed.  —  After  the  remittitur  has  been  filed 
in  the  court  below,  and  the  usual  order  entered  thereon,  it  must  be  re- 
turned by  the  direction  of  the  lower  court,  before  the  Court  of  Appeals  can 
grant  a  reargument.  Wilmerdings  v.  Fowler  (Ct.  of  App.,  1873),  15  Abb. 
Pr.  (N.  8.)  86.    See  further  on  this  point,  under  Rule  16. 

Motion  allowed  where  important  point  was  not  argued.  —  Tht  judg- 
ment below  was  reversed  on  a  point  not  argued  here,  and  not  much,  if  at  aU, 
considered  at  any  stage  of  the  case,  and  there  being  a  wide  diveiigence  of 
views  among  the  members  as  to  the  point,  a  reargument  aUowed.  MeAr- 
thur  V.  Goidon  (1891),  126  N.  Y.  597. 

RULES  OF  THE  COURT  OF  APPEALS  FOR  THE  AD- 
MISSION OF  ATTORNEYS  AND  COUNSELORS-AT- 
LAW 

(Adopted  by  the  Court  of  Appeals  Dec.  2.  1895.  To  take  effect  Jan.  1, 
1896.  As  amended  Dec.  20,  1906,  to  take  effect  July  1,  1907,  and 
Apr.  24, 1908,  to  take  effect  June  1, 1908.) 

RxjLB  1.  Admission  and  license. 

2.  Admission  of  citizen  who  has  practiced  three  years  in  another 

state  or  country,  etc. 

3.  When  Appellate  Division  may  admit  other  persons. 
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Rule  4.  Citizenship;  prior  examination;  term  of  study. 

5.  Regulations  as  to  tenn  of  study;  regents'  examinations;  attorney's 

certificate. 

6.  Proof  required  by  law  examiners. 

7.  Filing  certificate  nunc  pro  tunc. 

8.  Law  examiners;  fee  for  examination;  examination  oral  or  written; 

second  examination. 

9.  When  to  take  effect. 

Rule  1.  Admission  and  license 

No  person  shall  be  admitted  to  practice  as  an  attor- 
ney or  counselor  in  any  court  of  record  in  this  state, 
without  a  regular  admission  to  the  bar  and  license  to 
practice  granted  by  an  Appellate  Division  of  the  Supreme 
Court. 

Court  may  make  and  change  rules.  —  The  court  may,  from  time  to 
time,  make,  alter  and  amend,  rules,  not  inconsistent  with  the  Constitution 
or  statutes  of  the  state,  regulating  the  practice  and  proceedings^  in  the  court, 
and  the  admission  of  attorneys  and  counselors-at-law,  to  practice  in  all  the 
courts  of  record  of  the  state.    Judiciary  Law,  §§  51,  53. 

The  rules  established  by  the  Court  of  Appeals,  touching  the  admission 
of  attorneys  and  counselors  to  practice  in  the  courts  of  record  of  the  state, 
shall  not  be  changed  or  amended,  except  by  a  majority  of  the  judges  of 
that  court.  A  copy  of  each  amendment  to  such  rules  must,  within  five 
days  after  it  is  adopted,  be  filed  in  the  office  of  the  secretary  of  state;  who 
must  transmit  a  printed  copy  thereof  to  the  clerk  of  each  county,  and  to 
the  presiding  justice  of  the  Appellate  Division  of  the  Supreme  Court,  in 
each  judicial  department,  and  also  cause  the  same  to  be  published  in  the 
next  ensuing  volume  of  the  Session  Laws.  Judiciary  Law,  §  53,  subd.  4; 
Executive  Law,  §30. 

The  requirement  of  this  section  as  to  publication  and  filing  is  directory 
only.  Matter  of  Maxwell,  38  N.  Y.  St.  Rep.  479.  Section  52  of  the  Judi- 
ciary Law,  requiring  a  gen^^  rule  or  order  of  the  Court  of  Appeals  to  be 
published  in  the  state  paper,  does  not  apply  to  rules  regulating  the  Admis- 
sion of  attorneys.    16  Alb.  Law  J.  309. 

Examination  and  admission  of  attorneys.  —  A  citizen  of  the  state,  of 
full  age,  applying  to  be  admitted  to  practice  as  an  attorney  or  counselor 
in  the  courts  of  record  of  the  state,  must  be  examined  and  licensed  to  prac- 
tice as  prescribed  in  this  chapter.    (Judiciary  Law,  §  460.) 

State  board  of  law  examiners  continued.  —  The  state  board  of  law  exami- 
ners is  continued.   Said  board  shall  consist  of  three  members  of  the  bar,  of 
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at  least  ten  years'  standing,  who  shall  be  appointed,  from  time  to  time,  by 
the  Court  of  Appeals,  and  shall  hold  office,  as  a  member  of  such  board  for  a 
term  of  three  years,  and  until  the  appointment  of  his  successor.  (Judiciary 
Law,  §461.) 

Times  and  places  of  examinations.  —  There  shall  be  examinations  of  all 
persons  appl3ring  for  admission  to  practice  as  attome3r8  and  oounselors- 
at-law  at  least  twice  in  each  year  in  each  judicial  department,  and  at  such 
other  times  and  places  as  the  Court  of  Appeals  may  direct.  (Judiciary 
Law,  §462.) 

Certification  by  state  board  of  successful  candidates.  —  The  state  board 
of  law  examiners  shall  certify  to  the  Appellate  Division  of  the  Supreme 
Court  of  the  department  in  which  each  candidate  has  resided  for  the  past  six 
months  every  person  who  shall  pass  the  examination,  provided  such  person 
shall  have  in  other  respects  complied  with  the  rules  regulating  admission  to 
practice  as  attorneys  and  counselors,  which  fact  shall  be  determined  by 
said  board  before  examination.    (Judiciary  Law,  §  463.) 

Annual  account  by  state  board  of  law  examiners.  —  The  state  board  of 
law  examiners  shall  render  during  the  month  of  January,  an  annual  account 
of  all  their  receipts  and  disbursements  to  the  Court  of  Appeals.  (Judiciary 
Law,  §  464.) 

Fee  for  examinations.  —  Every  person  applying  for  examination  for 
admission  to  practice  as  an  attorney  and  counseloi^at-law  shall  pay  such 
fee,  not  to  exceed  fifteen  dollars,  as  may  be  fixed  by  the  Court  of  Appeals 
as  necessary  to  cover  the  cost  of  such  examination.  On  payment  of  one 
examination  fee  the  applicant  shall  be  entitled  to  the  privilege  of  not 
exceeding  three  examinations.    (Judiciary  Law,  §  465.) 

Attorney's  oath  of  office.  —  Each  person,  admitted  as  prescribed  in  this 
chapter  must,  upon  his  admission,  take  the  constitutional  oath  of  office  in 
open  court,  and  subscribe  the  same  in  a  roll  or  book,  to  be  kept  in  the  office 
of  the  clerk  of  the  Appellate  Division  of  the  Supreme  Court  for  that  pur- 
pose.    (Judiciary  Law,  §  466.) 

Race  or  sex  no  bar  to  admission  to  practice.  —  Race  or  sex  shall  consti- 
tute no  cause  for  refusing  any  person  examination  or  admission  to  practice. 
(Judiciary  Law,  §  467.) 

Exemption  of  graduates  of  certain  law  schools,  authorized 

Nothing  contained  in  this  chapter  prevents  the  Court  of  Appeals  from 
dispensing,  in  the  rules  established  by  it,  with  the  whole  or  any  part  of  the 
stated  period  of  clerkship,  required  from  an  applicant,  or  with  the  ex- 
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amination  where  the  applicant  is  a  graduate  of  the  Albany  law  school, 
being  the  law  department  of  the  Union  university,  or  of  the  law  depart- 
ment of  the  university  of  the  city  of  New  York,  or  of  the  law  school  of 
Columbia  college,  or  of  the  law  school  of  the  university  of  Buffalo,  or  the 
New  York  law  school,  or  the  college  of  law,  Cornell  university,  or  of  the 
school  of  law,  Syracuse  university,  or  the  Brooklyn  law  school  of  Saint 
Lawrence  university,  or  Fordham  university  law  school,  and  produces  his 
diploma  upon  his  application  for  admission.    (Judiciary  Law,  §  53,  subd.  6.) 

Oath  of  office;  certificate  of  admission 

Each  person,  admitted  as  prescribed  in  this  chapter  must,  upon  his  ad- 
mission, take  the  constitutional  oath  of  office  in  open  court,  and  subscribe 
the  same  in  a  roll  or  book,  to  be  kept  in  the  office  of  the  clerk  of  the  Appel- 
late Division  of  the  Supreme  Court  for  that  purpose.  (Judiciary  Law, 
§466.) 

The  clerk  of  each  department  of  the  Appellate  Division,  upon  the  pay- 
ment of  the  fees  allowed  by  law,  must  deliver  to  the  person  admitted  to 
practice  as  an  attorney  and  coimselor  a  certificate  under  his  hand  and 
official  seal,  stating  that  such  person  has  been  so  admitted,  and  that  he 
has  taken  and  subscribed  the  constitutional  oath  of  office  as  prescribed 
in  section  four  hundred  and  sixty-six  of  this  chapter.  (Judiciary  Law, 
§  264,  subd.  6.) 

See  also  section  468  of  the  Judiciary  Law,  requiring  registration  with  the 
clerk  of  the  Court  of  Appeals,  post^  p.  483. 

Office  of  attorney;  tenure;  history  of  order.  —  Attorneys  and  counselors- 
at-law  ...  are  officers  of  the  court,  admitted  to  be  such  by  its  order 
upon  evidence  that  they  possess  sufficient  learning  to  advise  as  to  the  legal 
rights  of  parties,  and  to  conduct  proceedings  in  the  courts  for  their  prosecu- 
tion or  defense,  and  that  they  have  such  fair  private  characters  as  to  in- 
sure fidelity  to  the  interests  intrusted  to  their  care.  .  .  .  The  oath 
which  every  attorney  and  counselor  is  required  to  take,  on  his  admission, 
briefly  expresses  his  duties.  It  is  substantially  this:  That  he  will  support 
the  Constitution  of  the  United  States,  and  "conduct  himself  as  an  attorney 
and  counselor  of  the  court  uprightly  and  according  to  law."  This  implies 
not  only  obedience  to  the  Constitution  and  laws,  but  that  he  will,  to  the  best 
of  his  ability,  advise  his  clients  as  to  their  legal  rights,  and  will  discharge 
with  scrupulous  fidelity,  the  duties  intrusted  to  him;  that  he  will  at  all 
times  maintain  the  respect  due  to  the  courts  and  judicial  officers;  that  he 
will  conform  to  the  rules  prescribed  by  them  for  his  conduct  in  the  manage- 
ment of  causes;  that  he  will  never  attempt  to  mislead  them  by  artifice  or 
any  false  statement  of  fact  or  intentional  misstatement  of  the  law,  and  will 
never  employ  any  means  for  the  advancement  of  the  causes  confided  to 
him,  except  such  as  are  consistent  with  truth  and  honor.  Mr.  Justice  Fields, 
in  Ex  parte  Wall,  107  U.  S.  265,  dissenting  opinion. 
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An  attoraey-at-law  stands  in  a  most  interesting  and  responsible  relation 
to  society,  and  has  no  apology  for  ignorance.  The  last  and  dearest  interests 
of  individuals  in  every  walk  of  life  are  daily  confided  to  his  keeping.  The 
life,  liberty,  character  and  material  interests  of  clients  depend  constantly 
upon  his  integrity  and  skill.  His  license  is  evidence  that  the  courts  regard 
him  as  competent  to  discharge  his  duties  by  reason  of  approved  integrity 
and  learning,  and  the  generous  confidence  which  society  hais  at  all  times 
extended  to  the  profession  demands  that  those  only  possessing  these  quali- 
fications should,  under  any  circumstances,  be  admitted  to  practice  as  at- 
tome3rs  and  counselors.    Matter  of  Pratt  (1856),  13  How.  Pr.  1. 

An  attorney  is  an  officer  of  the  court,  and  not  a  public  officer  of  the  state 
in  such  a  sense  as  to  be  entitled  to  have  his  right  to  the  office  determined 
by  a  legal  action.    Matter  of  Burchard  (1882),  27  Hun,  429. 

In  this  state,  coimselors,  solicitors  and  attorneys  have  ever  been  ap- 
pointed or  admitted  to  practice  by  the  several  courts  in  which  they  intend 
to  pursue  their  profession,  and,  although  they  are  declared  by  statute  to  be 
judicial  officers,  yet  they  do  not  hold  an  office  or  public  trust  in  the  con- 
stitutional sense  of  that  term.  They  are  officers  of  the  court,  exercising  a 
privilege  or  franchise  subject  to  removal  or  suspension  by  the  courts,  but 
if  they  are  not  so  removed  or  suspended  they  hold  office  for  life.  Matter 
of  Baum  (Sup.  Ct.,  G.  T.,  1890),  30  N.  Y.  St.  Rep.  174. 

For  history  of  the  order  of  attorneys,  and  of  the  mode  of  their  admission 
in  England,  the  colony  and  the  state  of  New  York,  see  Argument  of  Theo- 
dore W.  Dwight,  in  Matter  of  Cooper  (1860),  22  N.  Y.  67. 


Rule  2.  Admission  of  citizen  who  has  practiced  three  years  in 
another  state  or  country,  etc. 

Any  person  who  has  been  admitted  to  practice,  and 
has  practiced  three  years  as  an  attorney  and  counselor 
in  the  highest  court  of  law  in  another  state,  and  any 
person  who  has  thus  practiced  in  another  country,  or 
who,  being  an  American  citizen  and  domiciled  in  a  for- 
eign country,  has  received  such  diploma  or  degree  therein 
as  would  have  entitled  him,  if  a  citizen  of  such  foreign 
country,  to  practice  law  in  its  courts,  may,  in  the  dis- 
cretion of  the  Appellate  Division  of  the  Supreme  Court, 
be  admitted  and  licensed  without  an  examination.  But 
he  must  possess  the  other  qualifications  required  by  these 
rules,  and  must  produce  a  letter  of  recommendation  from 
one  of  the  judges  of  the  highest  court  of  law  of  such  other 
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state,  or  country,  or  furnish  other  satisfactory  evidence 
of  character  and  qualifications. 

A  person  who  resides  in  an  adjoining  state,  upon  com- 
pliance with  this  rule,  may,  without  change  of  residence, 
be  admitted  to  practice  on  suflScient  proof  that  he  in- 
tends forthwith  to  open  and  permanently  to  maintain 
an  ofl5ce  for  the  transaction  of  law  business  in  this  state. 
(Amended  June  24,  1903.) 

Aliens.  —  An  alien  cannot  be  admitted.  The  provision  of  Rule  7  of  the 
Court  of  Appeals,  authorizing  the  admission  of  persons  who  have  practiced 
three  years  in  the  highest  courts  of  law  of  another  country,  appUes  only  to 
a  citizen.  It  seems  that  the  legislature  has  power  under  the  Constitution 
to  authorize  the  admission  of  persons  who  are  not  citizens  of  the  state. 
Matter  of  O'NeiU  (1882),  90  N.  Y.  584. 

Residence  and  state  citizenship.  —  A  citizen  of  another  state  is  not  en- 
titled, as  matter  of  right,  to  admission  to  the  bar  of  this  state.  Matter  of 
Henry  and  Snyder  (1869),  40  N.  Y.  560;  BradweU  v.  The  State  (1872),  16 
WaU.  130. 

Admission  refused  under  Rule  2.  —  In  Matter  of  Maggio  (1898),  27 
App.  Div.  129,  a  naturalized  citizen  of  this  state,  who  had  been  an  attorney 
of  the  highest  courts  of  Italy  for  more  than  three  years,  was  denied  ad- 
mission on  account  of  the  dissimilarity  between  the  jurisprudence  of  Italy 
and  this  country. 

Rule  3.  When  Appellate  Division  may  admit  other  persons 

Ail  other  persons  may  be  admitted  and  licensed  upon 
producing  and  filing  with  the  court  the  certificate  of  the 
state  board  of  law  examiners  that  the  applicant  has  sat- 
isfactorily passed  the  examination  prescribed  by  these 
rules,  and  has  compUed  with  their  provisions;  and  upon 
producing  and  filing  with  the  court  evidence  that  such 
applicant  is  a  person  of  good  moral  character,  which  must 
be  shown  by  the  affida\dts  of  two  reputable  persons  of 
the  town  or  city  in  which  he  resides,  one  of  whom  must 
be  a  practicing  attorney  of  the  Supreme  Court.  Such 
affidavits  must  state  that  the  applicant  is,  to  the  knowl- 
edge of  the  affiant,  a  person  of  good  moral  character,  and 
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must  set  forth  in  detail  the  facts  upon  which  such  knowl- 
edge is  based;  but  such  affidavits  shall  not  be  conclu- 
sive and  the  court  may  make  further  examination  and 
inquiry.  (Amended  Dec.  20,  1906,  in  effect  July  1, 
1907.) 

The  court  has  never  exercised  the  right  to  exempt  graduates  of  certain 
law  schools,  under  Judiciary  Law,  §  53,  subd.  5. 

AppUcation  to  Appellate  Division  for  admission  to  practice  by  persons 
who  have  passed  the  examination  and  otherwise  complied  with  the  rules 
of  the  Court  of  Api>eals.  See  Rule  I,  General  Rules  of  Practice,  antej 
p.  38. 

The  "proper  department"  referred  to  in  this  rule  is  the  department  in 
which  the  applicant  resided  for  six  months  prior  to  his  examination.  See 
Judiciary  Law,  §  463;  Examiners'  Rules,  2. 

When  action  of  ^>pellate  Division  reviewable.  —  In  the  admission  of 
attorneys  and  counselors,  the  Supreme  Court  acts  judicially.  An  applica- 
tion for  admission  is  a  special  proceeding,  and  an  order  denying  it  is  ap- 
pealable to  the  Court  of  Appeals.  Matter  of  Cooper  (1860),  22  N.  Y.  67; 
S.  C,  sub  nom.  Matter  of  Graduates,  11  Abb.  Pr.  301,  and  note. 

Under  the  provision  of  the  act  of  1871  (ch.  486),  that  the  General  Term 
should  satisfy  itself  of,  and  approve  the  applicant  "for  his  good  character 
and  learning,"  held,  that  the  exorcise  of  this  discretionary  power  cannot 
ordinarily  be  reviewed  by  the  Court  of  Appeals.  Matter  of  Beggs  (1876), 
67  N.  Y.  120. 

It  seems  that  if  the  General  Term  should  deny,  in  a  particular  case,  that 
it  has  the  legal  right  to  admit,  though  satisfied  that  the  applicant  was  pos- 
sessed of  the  requisite  qualifications,  this  court  might  review  the  order  so 
far  as  to  discover  whether  the  power  existed;  so,  also,  if  a  clear  case  of 
abuse  of  discretion  appeared,  this  court  might  correct.    Id. 


Rule  4.  Citizenship;  age;  residence;  prior  examination;  term 

of  study 

To  entitle  an  applicant  to  an  examination  as  an  at- 
torney and  counselor,  he  must  prove  by  his  own  affidavit,, 
to  the  satisfaction  of  the  state  board  of  law  examiners: 

First.  That  he  is  a  citizen  of  the  United  States,  twenty- 
one  years  of  age,  stating  his  age,  and  an  actual  and  not 
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a  constructive  resident  of  the  state  for  not  less  than 
six  months  immediately  preceding,  and  that  he  has  not 
been  examined  for  admission  to  practice  and  refused  ad- 
mission and  license  within  three  months  immediately  pre- 
ceding. 

Second.  That  he  has  studied  law,  in  the  manner  and 
according  to  the  conditions  hereinafter  prescribed,  for  a 
period  of  three  years,  and  that  he  is  the  same  person  men- 
tioned in  his  annexed  preliminary  papers;  except  that, 
if  the  applicant  be  a  graduate  of  any  college  or  university, 
his  period  of  study  may  be  two  years  instead  of  three, 
and  except,  also,  that  persons  who  have  been  admitted  as 
attorneys  in  the  highest  court  of  original  jurisdiction  of 
another  state  or  country,  and  have  remained  therein  as 
practicing  attorneys  for  at  least  one  year,  may  be  ad- 
mitted to  such  examination  after  a  period  of  law-study 
of  one  year  within  this  state. 

See  Rules  of  State  Board  of  Law  Examiners,  post.  See  notes  to 
Ruled. 

The  rules  for  admission  to  the  bar  do  not  require  a  law  school  to  certify 
to  the  state  board  of  law  examiners  that  its  students  have  been  '*  graduated  " 
or  have  "received  a  degree"  in  order  that  they  may  be  admitted  to  exam- 
ination, it  being  sufficient  for  the  certificate  to  state  that  the  student  has 
"successfully  completed  the  prescribed  course  of  instruction"  during  the 
periods  named. 

It  is  sufficient  for  a  law  student,  whose  attendance  at  a  law  school  had 
already  begun  when  the  present  rules  went  into  effect,  to  show  full  com- 
pliance with  the  rules  adopted  December  2,  1895,  without  showing  com- 
phance  with  the  rules  which  went  into  effect  July  1,  1907,  but  the  proofs 
submitted,  as  to  time  of  study,  etc.,  must  be  satisfactory  to  the  state  board 
of  law  examiners.  Matter  of  New  York  Law  School  (1907),  190  N.  Y. 
215. 

Citizenship  and  residence.  —  Only  a  citizen  is  entitled  to  apply  for  ex- 
amination. Judiciary  Law,  §460,  above  rule;  Bar  Examiners'  Rule  2; 
Matter  of  O'Neill,  90  N.  Y.  584.  There  is  no  distinction  between  a  citizen 
of  the  United  States,  as  referred  to  in  the  above  rule,  and  a  citizen  of  the 
state,  as  referred  to  in  Judiciary  Law,  §  460,  and  Bar  Examiners'  Rule  2. 
By  the  Fourteenth  Amendment  of  the  United  States  Constitution,  a  citizen 
of  the  United  States  is  a  citizen  of  the  state  wherein  he  resides. 
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While  an  applicant  must  be  a  citizen  and  resident  of  the  state  at  the  time 
of  examination,  he  may  thereafter  reside  within  an  adjoining  state  axvi 
practice  in  this  state,  if  his  office  for  the  transaction  of  law  business  is 
within  the  state.    Judiciary  Law,  §  470. 

This  rule  does  not  permit  a  citizen  and  resident  of  this  state,  who,  while 
residing  here  has  been  admitted  and  practiced  for  one  year  in  another  state 
or  coimtry,  to  be  admitted  here  after  one  year's  study.  Matter  of  Simpson 
(1901),  167  N.  Y.  403. 

Sex;  race.  —  Since  May  10,  1886,  an  applicant  may  be  of  either  sex. 
Judiciary  Law,  §  460.  And  since  the  Fourteenth  Amendment  to  the  United 
States  Constitution,  race  has  not  been  a  disqualification.  See  Judiciary 
Law,  §  460. 


Rtile  6.  Regulations  as  to  term  of  study;  regents'  examina- 
tions; attorney's  certificate 

Applicants  for  examination  shall  be  deemed  to  have 
studied  law  within  the  meaning  of  these  rules,  only,  when 
they  have  complied  with  the  following  terms  and  con- 
ditions, viz.: 

First.  The  provisions  for  requisite  periods  of  study 
must  be  fulfilled  by  serving  a  regular  clerkship  in  the  oflSce 
of  a  practicing  attorney  of  the  Supreme  Court  in  this 
state  after  the  age  of  eighteen  years;  or,  after  such  age, 
by  satisfactory  attendance  upon  and  successfully  com- 
pleting the  prescribed  course  of  instruction  at  an  incor- 
porated law  school,  or  a  law  school  connected  with  an 
incorporated  college,  or  university,  having  a  law  depart- 
ment organized  with  competent  instructors  and  profess- 
ors, in  which  instruction  as  hereinafter  provided  is  reg- 
ularly given;  or,  after  such  age,  by  pursuing  such  course 
of  study  in  part  by  attendance  at  such  law  school,  and 
in  part  by  serving  such  clerkship. 

Second.  If  the  applicant  be  a  graduate  of  a  college,  or 
university,  he  must  have  pursued  the  prescribed  course 
of  study  after  his  graduation  and,  if  he  be  a  person  ad- 
mitted to  the  bar  of  another  state  or  country,  he  must 
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have  pursued  his  prescribed  period  of  study  after  having 
remained  as  a  practicing  attorney  in  such  other  state  or 
country  for  the  period  of  one  year. 

Third.  AppUcants  who  are  not  graduates  of  a  college, 
or  university  subject  to  the  limitations  and  requirements 
hereinafter,  in  this  subdivision,  expressed,  or  members  of 
the  bar  as  above  described,  before  entering  upon  the 
clerkship  or  attendance  at  a  law  school  herein  prescribed 
shall  have  passed  an  examination  conducted  under  the 
authority  and  in  accordance  with  the  ordinances  and 
rules  of  the  University  of  the  State  of  New  York  in  Eng- 
lish, three  years;  mathematics,  two  years;  Latin,  two 
years;  science,  one  year;  history,  two  years;  or  in  their 
substantial  equivalents  as  defined  by  the  rules  of  the 
university,  and  shall  have  filed  a  certificate  of  such  fact, 
signed  by  the  Commissioner  of  Education,  with  the  clerk 
of  the  Court  of  Appeals,  whose  duty  it  shall  be  to  return 
to  the  person  named  therein  a  certified  copy  of  the  same, 
showing  the  date  of  such  filing.  The  Regents  may  accept 
as  the  equivalent  of  and  substitute  for  the  examination 
in  this  rule  prescribed,  either,  first,  a  certificate,  properly 
authenticated,  of  having  successfully  completed  a  full 
year's  course  of  study  in  any  college,  or  university;  sec- 
ond, a  certificate,  properly  authenticated,  of  having  satis- 
factorily completed  a  four  years'  course  of  study  in  any 
institution  registered  by  the  Regents  as  maintaining  a 
satisfactory  academic  standard;  or,  third,  a  Regents' 
diploma. 

All  graduates  of  a  college  or  university  existing  under 
the  government  or  laws  of  any  foreign  country  other 
than  those  where  English  is  the  language  of  the  people, 
and  all  applicants  who  apply  for  law  students'  certificates 
upon  equivalents  or  substitutes,  as  above  provided,  all 
or  any  part  of  which  are  earned  or  issued  in  said  foreign 
countries,  shall  pass  the  Regents'  examination  in  second 
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year  English.  The  Regents'  certificate  above  prescribed 
shall  be  deemed  to  take  effect  as  of  the  date  of  the  com- 
pletion of  the  Regents'  examinations,  as  the  same  shall 
appear  upon  said  certificate.     (Amended  April,  1908.) 

Fourth.  Satisfactory  attendance  upon  and  the  success- 
ful completion  of  the  prescribed  course  of  instruction  at 
a  law  school,  the  school  year  of  which  shall  consist  of  not 
less  than  thirty-two  school  weeks,  exclusive  of  vacations, 
in  which  not  less  than  twelve  hours  of  attendance  upon 
law  lectures  or  recitations  of  such  prescribed  course,  to 
be  given  or  conducted  by  regular  members  of  the  faculty, 
are  required  in  each  week,  shall  be  deemed  a  year's  at- 
tendance under  this  rule.  In  computing  the  period  of 
clerkship  a  vacation  actually  taken,  not  exceeding  two 
months  in  each  year,  shall  be  allowed  as  a  part  of  such 
year. 

It  shall  be  the  duty  of  attorneys,  with  whom  a  clerk- 
ship shall  be^  commenced,  to  file  a  certificate- of  the  same 
in  the  oflSce  of  the  clerk  of  the  Court  of  Appeals,  which 
certificate  shall,  in  each  case,  state  the  date  of  the  be- 
ginning of  the  period  of  clerkship,  and  such  period  shall 
be  deemed  to  commence  at  the  time  of  such  filing  and 
shall  be  computed  by  the  calendar  year.  In  the  case  of  a 
quaUfied  law  school  in  which  the  school  year  consists 
of  less  than  an  aggregate  of  384  hours  of  attendance  upon 
law  lectures  or  recitations,  but  where  the  prescribed 
course  for  graduation  is  three  years,  a  student  who  grad- 
uates therein  upon  the  completion  of  the  prescribed  course 
shall  be  entitled  to  be  credited  with  two  years'  attend- 
ance under  this  rule.  The  same  period  of  time  shall  not 
be  dupUcated  for  different  purposes;  except  that  a  student 
attending  a  law  school,  as  herein  provided,  and  who,  during 
the  vacations  of  such  school,  not  exceeding  three  months 
in  any  one  year,  shall  pursue  his  studies  in  the  ofl5ce  of 
a  practicing  attorney,  shall  be  allowed  to  count  the  time  so 
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occupied  during  such  vacation  or  vacations  as  part  of  the 
clerkship  in  a  law  office  specified  in  these  rules.  (Amended 
April,  1908.) 

Fifth.  The  justices  for  each  Appellate  Division  may 
adopt  for  their  several  and  respective  departments  such 
additional  special  rules  for  ascertaining  the  moral  and 
general  fitness  of  applicants  as  to  such  justices  may  seem 
proper.    (Added  April,  1908.) 

Under  subdivision  1  of  rule  5  a  law  school  may  property  grant  a  certifi- 
cate of  "  part  time  "  for  less  than  a  year,  but  the  applicant  should  be  credited 
only  with  the  time  actually  spent  in  the  law  school,  to  the  same  extent  and 
no  more,  as  if  the  time  had  been  spent  in  a  law  office,  and  the  proofs  must 
show  to  the  satisfaction  of  the  state  board  of  law  examiners  that  the  i^ 
plicant  successfully  pursued  the  prescribed  course  of  instruction  during 
that  time.    Matter  of  New  York  Law  School  (1907),  190  N.  Y.  215. 

Period  of  law  study,  how  shortened.  —  The  required  period  of  law 
study  for  a  college  graduate  or  non-college  graduate  may  be  spent  either 
in  the  law  office  of  a  practicing  attorney  within  the  state,  or  in  a  law  school 
in  any  part  of  the  country;  but,  if  the  applicant  is  an  attpmey  of  another 
state  or  coimtry,  the  above  rule  seems  to  require  that  his  study  shall  be 
within  the  state.  The  period  of  law  study  must  be  fulfilled  after  the  age 
of  eighteen  years.  A  college  graduate  desiring  to  avail  himself  of  the  two 
years'  period  must  pursue  the  prescribed  course  of  study  after  graduation. 
If  pursued  before  graduation,  it  can  only  coimt  towards  a  three  years' 
period.  Rule  5.  So  also  an  attorney  of  another  state  or  country  must  pur- 
sue the  required  course  of  study  within  this  state  after  he  has  remained  an 
attorney  in  such  other  state  or  country  for  at  least  one  year.    Rule  5. 

The  period  of  law  study  may  be  shortened  by  attending  a  law  school,  for 
the  whole  or  a  part  of  the  required  time.  Eight  months'  attendance  at  a 
law  school  in  any  year  is  deemed  a  full  year  of  law  study.  Rule  5.  In  addi- 
tion, the  student  may  pursue  his  studies  during  vacation  in  a  law  office, 
and  is  entitled  to  count  three  months,  but  not  more,  towards  the  required 
period  of  study.  Thus,  within  twelve  months,  a  student  may  accomplish 
one  year  and  three  months  of  law  study.  A  non-college  graduate  may  com- 
plete the  required  period  of  three  years  within  two  years  and  six  months. 
A  college  graduate  may  complete  it  by  attending  law  school  for  ei^t 
months,  and  serving  a  clerkship  of  twelve  months  in  a  lawyer's  office.  An 
attorney  of  another  state  can  complete  his  course  of  study  within  the  state 
by  attendance  at  a  law  school  for  a  period  of  at  least  ei^t  months. 

Parts  of  law  school  years  cannot  be  counted  so  as  to  complete  a  year  in 
dght  months.    They  can  only  be  counted  for  the  actual  time  spent  in  at- 
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tendance.    The  attendance  must  be  continuous  during  "a  school  year"  of 
not  less  than  eight  months.    Rule  5. 

Evidence  of  commencement  of  law  study;  filing  attomesr's  certificate 
nunc  pro  tunc  —  Evidence  of  the  commencement  of  law  study  in  a  law 
school  need  not  be  filed,  but  study  in  a  law  office  will  not  count  imtil  the 
attorney's  certificate  is  filed.  The  attorney's  certificate  must  be  to  the 
effect  that  the  student  commenced  the  service  of  a  regular  clerkship.  A 
certificate  to  the  effect  that  the  student  commenced  the  study  of  law,  or 
became  a  law  student,  or  the  like,  is  not  sufficient.  See  form  of  certificate, 
po^t. 

When  a  certificate  of  the  conmiencement  of  a  regular  clerkship  has  once 
been  filed,  a  second  certificate  neied  not  be  filed,  although  the  student  pur- 
sues his  studies  in  the  office  of  another  attorn^. 

If  the  certificate  of  the  conmiencement  of  a  regular  dericship  is  not  filed, 
it  may  be  filed  nimc  pro  tunc  as  of  the  date  when  the  clerkship  actually 
commenced.    Rule  7.    And  see  Butler  v.  Smalley  (1885),  101  N.  Y.  71. 

The  affidavit  of  the  student  to  procure  the  order  should  show  that  failure 
to  file  the  attorney's  certificate  was  not  due  to  his  own  negligence. 

Vacations.  —  A  student  in  a  law  office  may  take  an  annual  vacation  of 
two  months,  but  is  not  entitled  to  duplicate  the  time  of  vacation  by  study 
elsewhere.  Nor  can  a  vacation  allowed  by  the  rules  be  taken  at  the  end  of 
the  period  of  law  study  so  as  to  enable  a  student  to  be  examined  before  the 
expiration  of  the  full  period.  Thus  a  non-college  graduate  whose  entire 
course  of  study  is  pursued  in  a  law  office  cannot  apply  for  admission  until 
the  expiration  of  three  full  years  from  the  commencement  of  his  clerkship, 
nor  a  college  graduate  imtil  two  full  years  from  such  time. 

Regents'  examinations.  —  All  students  who  conmienced  their  law  course 
or  course  of  clerkship  since  January  1,  1895,  must  pass  the  examinations 
required  by  Rule  5,  subdivision  3.  Matter  of  Warde  (1897),  154  N.  Y. 
342.  And  this  was  not  affected  by  the  amendment  of  December  2,  1895, 
re-enacting  the  language  of  the  rule  on  the  subject.  Id.  But  students 
whose  period  of  study  or  clerkship  commenced  prior  to  January  1,  1895, 
are  entitled  to  the  privileges  of  the  1892  requirements.  The  exact 
ground  covered  by  the  examinations,  or  their  substantial  equivalents,  is 
shown  by  the  regents'  academic  syllabus,  which  is  mailed  prepaid  for 
twenty-five  cents.  This  will  also  indicate  the  times  and  places  at  which 
examinations  are  held.  All  communications  should  be  addressed  to  Ex- 
amination Department,  Umversity  of  the  State  of  New  York,  Albany, 
N.  Y. 

Regents'  certificate;  filing  none  pro  tunc.  —  A  non-college  graduate 
must,  before  entering  upon  his  olericship  or  attendance  at  a  law  school, 
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complete  his  regents'  examinations  as  prescribed  by  Rule  5,  subdivision  3; 
and  have  filed  a  certificate  of  such  fact  with  the  clerk  of  the  Court  of  Ap- 
peals. The  certificate  shall  be  deemed  to  take  effect  as  of  the  date  of  the 
completion  of  the  regents'  examinations,  as  the  same  appears  upon  the 
certificate  (Rule  5,  subd.  3),  and  the  clerk  will  enter  it  accordingly;  but 
if  the  date  does  not  appear  by  the  certificate,  an  order  nunc  pro  tunc 
may  be  procured  for  the  filing  of  the  certificate  as  of  the  date  of  the 
actual  passage  of  the  examinations.  Rule  7;  Butler  v.  Smalley  (1885), 
101  N.  Y.  71.  But  in  no  event  can  the  certificate  be  filed  as  of  a  date 
prior  to  the  passage  of  the  examination  as  appears  by  the  records  of  the 
university.  See  Matter  of  Moore  (1888),  108  N.  Y.  280,  and  other  cases, 
cited  under  Rule  7. 


Rule  6.  Proof  required  by  law  examiners 

The  state  board  of  law  examiners,  before  admitting  an 
applicant  to  an  examination,  shall  require  proof  that  the 
preliminary  conditions  prescribed  by  these  rules  have  been 
fulfilled,  which  proof  shall  be  made  as  follows,  viz. : 

1.  That  the  applicant  is  a  college  graduate,  by  the 
production  of  his  diploma  or  certificate  of  graduation 
under  the  seal  of  the  college. 

2.  That  he  has  been  admitted  to  the  bar  of  another 
state  or  country,  by  the  production  of  his  license  or  cer- 
tificate executed  by  the  proper  authorities. 

3.  That  he  has  served  a  regular  clerkship  in  the  office  of 
a  practicing  attorney  of  the  Supreme  Court  in  this  state, 
after  the  age  of  eighteen  years,  by  producing  and  filing 
with  the  board  a  certified  copy  of  the  attorney's  certificate 
as  filed  in  the  office  of  the  clerk  of  the  Court  of  Appeals, 
and  producing  and  filing  an  affidavit  of  the  attorney  or 
attorneys  with  whom  such  clerkship  was  served,  showing 
the  actual  service  of  such  clerkship,  the  continuance  and 
end  thereof,  and  that  not  more  than  two  months'  vacation 
was  taken*  in  any  one  year.  Both  of  said  affidavits  must 
be  to  the  effect  that  during  the  entire  period  of  such 
clerkship,  except  during  the  stated  vacation  time,  the  ap- 
plicant was  actually  employed  by  said  attorney  as  a  r^- 
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ular  law  clerk  and  student  in  his  law  office,  and,  under  his 
direction  and  advice,  engaged  in  the  practical  work  of  the 
office  during  the  usual  business  hours  of  the  day. 

4.  The  time  of  study  allowed  in  a  law  school  must  be 
proved  by  the  certificate  of  the  teacher  or  president  of  the 
faculty  imder  whose  instructions  the  person  has  studied, 
under  the  seal  of  the  school,  if  such  there  be,  in  addition 
to  the  affidavit  of  the  applicant,  which  must,  also,  state  the 
age  at  which  the  applicant  began  his  attendance  at  such 
law  school.  Said  certificate  and  affidavit  must,  also, 
state  the  facts  required  by  subdivision  four  of  Rule  V; 
which  proof  must  be  satisfactory  to  the  board  of  ex- 
aminers. 

5.  That  the  applicant  has  passed  the  Regents'  examina- 
tion or  its  equivalent,  must  be  proved  by  the  production 
of  a  certffied  copy  of  the  Regents'  certificate  filed  in  the 
office  of  the  clerk  of  the  Court  of  Appeals,  as  hereinbefore 
provided. 

6.  When  it  satisfactorily  appears  that  any  diploma, 
affidavit  or  certificate  required  to  be  produced  has  been 
lost  or  destroyed  without  the  fault  of  the  applicant,  or 
has  been  unjustly  refused  or  withheld,  or  by  the  death  or 
absence  of  the  person  or  officer  who  should  have  made  it, 
cannot  be  obtained,  the  board  of  law  examiners  may  ac- 
cept such  other  proof  of  the  requisite  facts  as  they  shall 
deem  sufficient.  (Amended  Dec.  20,  1906,  in  efifect 
July  1,  1907.) 

7.  A  law  student  whose  clerkship  or  attendance  at  a 
law  school  has  already  begun  as  shown  by  the  record  of  the 
Court  of  Appeals,  or  of  any  incorporated  law  school  or 
law  school  established  in  connection  with  any  college  or 
university,  may  at  his  option  file  or  produce  instead 
of  the  proofs  required  by  these  rules,  those  required  by 
the  rules  of  the  Court  of  Appeals  adopted  December  2, 
1895. 
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RULES  OF  THE  STATE  BOARD  OF  LAW  EXAMINERS 

Rule  I 

Each  applicant  for  examination  must  file  with  the  sec- 
retary of  the  board,  at  least  fifteen  days  before  the  day 
appointed  for  holding  the  examination  at  which  he  intends 
to  apply,  the  preliminary  proofs  required  by  the  "rules 
for  the  admission  of  attorneys  and  coimselors-at-law,"  as 
adopted  by  the  Court  of  Appeals,  December  20,  1906, 
and  amended  to  take  effect  Jime  1,  1908,  from  which  it 
must  appear  afl^rmatively  and  specifically  that  all  the 
preliminary  conditions  prescribed  by  said  rules  have  been 
fulfilled,  and  also  proof  of  the  residence  of  the  applicant 
for  six  months  prior  to  the  date  of  the  said  examination, 
giving  place,  with  street  and  number,  if  any,  which  must 
be  made  by  his  own  affidavit.  Said  affidavit  must  also 
state  that  such  residence  is  actual  and  not  constructive. 
The  board  in  its  discretion  may  order  additional  proofs 
of  residence  to  be  filed,  and  may  require  an  applicant  to 
appear  in  person  before  it,  or  some  member  thereof,  and 
be  examined  concerning  his  qualifications  to  be  admitted 
to  the  examinations.  The  examination  fee  of  $15  must  be 
paid  to  the  treasiu^r  at  the  time  the  application  for 
examination  is  filed. 

To  entitle  an  applicant  to  a  re-examination,  he  must 
notify  the  secretary  by  mail  of  his  desire  therefor,  at  least 
fifteen  days  before  the  examination  at  which  he  intends 
to  appear  and  file  with  him,  at  the  same  time,  his  own 
affidavit  stating  that  he  is  and  has  been  for  the  six  months 
prior  to  such  examination  an  actual  and  not  constructive 
resident  of  this  state,  giving  the  place  of  such  residence, 
and  street  and  number,  if  any.  (Amended  to  take  effect 
Jan.  1,  1910.) 
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Rule  n 

Each  applicant  must  be  a  citizen  of  the  state,  of  full 
age;  he  may  be  examined  in  any  department,  whether  a 
resident  thereof  or  not,  but  the  fact^  of  his  having  passed 
the  examination  will  be  certified  to  the  Appellate  Divi- 
sion of  the  judicial  department  in  which  he  has  resided  for 
the  six  months  prior  to  his  examination.  He  must,  how- 
ever, entitle  his  papers  in  the  department  in  which  he 
resides. 

Note.  —  An  applicant  must  appear  for  examination  in  the  department  in 
which  he  entitles  his  papers,  unless  pennission  of  the  board  otherwise  be 
granted  at  least  fifteen  days  before  the  day  appo«nted  for  holding  the  ex- 
amination. 

Rule  m 

In  applying  the  provisions  of  Rules  IV  and  V  of  the 
Rules  of  the  Court  of  Appeals,  ''For  the  admission  of 
attorneys  and  counselors-at-law,"  the  board  will  require 
proof  that  the  college  or  imiversity  of  which  an  applicant 
claims  to  be  a  graduate,  maintains  a  satisfactory  standard 
in  respect  to  the  course  of  studies  completed  by  him.  In 
case  the  college  or  university  is  registered  with  the  board 
of  regents  of  the  state  of  New  York  as  maintaining  such 
standard,  the  applicant  must  submit  to  the  board,  with 
his  diploma  or  certificate  of  graduation,  the  certificate  of 
the  said  board  of  regents  to  that  effect,  which  will  be 
accepted  by  this  board  as  prima  facie  evidence  of  the  fact. 
Such  certificate  need  not  be  filed  in  cases  where  the  board 
of  regents,  by  a  general  certificate,  has  certified  to  this 
board  that  the  said  college  or  university  maintains  a 
satisfactory  college  standard  leading  to  the  degree  with 
which  the  applicant  graduated.  In  all  other  cases  the 
applicant  must  submit  with  his  diploma  or  certificate  of 
graduation  satisfactory  proof  of  the  course  of  study  com- 
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pleted  by  him  and  of  the  character  of  the  college  or  uni- 
versity of  which  he  claims  to  be  a  graduate. 

Rule  IV 

The  papers  filed  by  each  applicant  must  be  attached 
together,  and  there  must  be  endorsed  upon  them  the  name 
of  the  applicant.    The  papers  must  be  entitled,  "In  the 

matter  of  the  application  of for  Admission 

to  the  Bar."  Each  applicant  must  state  the  beginning 
and  the  end  of  each  term  spent  in  a  law  school,  as  well  as 
the  beginning  and  the  end  of  each  vacation  he  has  had. 

Rule  V 

An  applicant  who  has  been  admitted  as  an  attorney  in 
the  highest  court  of  original  jurisdiction  of  another  state 
or  country,  and  who  has  remained  therein  as  a  practicing 
attorney  for  at  least  one  year,  may  prove  the  latter  fact 
by  his  own  affidavit,  and  must  present  also  a  certificate 
from  a  judge  of  the  court  in  which  he  was  admitted  or 
from  a  county  judge  in  said  state,  certifying  that  the  ap- 
plicant had  remained  in  said  state  or  coimtry  as  a  prac- 
ticing attorney  for  said  period  of  one  year,  after  he  had 
been  admitted  as  an  attorney  therein.  The  signature  of 
the  judge  must  be  certified  to  by  the  clerk  of  the  court  or 
by  the  county  clerk  under  the  seal  of  the  court. 

Rule  VI 

The  board  will  divide  the  subjects  of  examination  into 
two  groups,  as  follows:  Group  One,  Pleading  and  Practice 
and  Evidence;  Group  Two,  Substantive  Law.  Each  ap- 
pUcant  will  be  required  to  obtain  the  requisite  standard 
in  both  groups  and  on  his  entire  paper  to  entitle  him  to 
a  certificate  from  the  board.  If  he  obtains  the  required 
standard  in  either  group  and  not  on  his  entire  paper  he 
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will  receive  a  pass  card  for  the  group  which  he  passes  and 
will  not  be  required  to  be  re-examined  therein.  He  will 
be  re-examined  in  the  group  in  which  he  failed  or  on  the 
entire  paper  if  he  failed  in  both  groups  at  any  subsequent 
examination  for  which  he  is  eligible  and  for  which  he  gives 
notice  as  required  by  these  rules.  (Amended  June  28, 
1910.) 

Note.  —  Applicants  should  file  their  papere  at  the  earliest  possible  mo- 
ment; amendable  defects  may  be  discovered,  which  can  be  corrected  if  at- 
tended to  promptly. 

Rule  7.  Filing  certificate  nunc  pro  tunc 

When  the  filing  of  a  certificate,  as  required  by  these 
rules,  has  been  omitted  by  excusable  mistake,  or  without 
fault,  the  court  may  order  such  filing  as  of  the  proper  date. 
All  certificates  heretofore  issued  to  law  students  by  the 
board  of  regents,  and  founded  upon  equivalents  instead 
cf  an  actual  examination,  are  vaUdated  and  made  effectual, 
and  may  be  accepted  as  sufficient  by  the  board  of  law 
examiners. 

See  also  Butler  v.  Smalley  (1885),  101  N.  Y.  71.  The  papers  evidencing 
a  transaction  cannot  be  filed  as  of  a  date  prior  to  the  transaction.  Fawcett 
V.  Vary  (1874),  59  N.  Y.  597. 

A  regents*  certificate  cannot  be  filed  nunc  pro  tunc,  so  as  to  relieve  him 
from  passing  the  examinations  within  the  prescribed  time.  Matter  of 
Moore  (1888),  108  N.  Y.  280;  Matter  of  McLeer  (1897),  151  id.  663;  Mat- 
ter of  Mason  (1893),  140  id.  658;  Matter  of  Klein  (1898),  155  id.  696.  In 
both  of  the  latter  cases  the  records  of  the  regents  failed  to  show  any  record 
of  passing  the  examination  on  the  dat«  claimed.  It  may,  however,  be  filed 
as  of  the  date  of  the  completion  of  the  requisite  examinations.  See  Rule  5, 
subd.  3. 

Rule  8.  Law  examiners;  fee  for  examination;  examinations, 
oral  or  written;  second  examination 

The  state  board  of  law  examiners  shall  be  paid  as  com- 
pensation, each  the  sum  of  two  thousand  dollars  per  year, 
and,  in  addition,  such  further  sum  as  the  court  may  direct, 
31 
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and  an  annual  sum  not  exceeding  two  thousand  dollars 
per  year  shall  be  allowed  for  necessary  disbursements  of 
the  board.  Every  applicant  for  examination  shall  pay  to 
the  examiners  a  fee  of  fifteen  dollars,  which  shall  be 
appUed  upon  the  compensation  and  allowance  above  pro- 
vided, and  any  surplus  thereafter  remaining  shall  be  held 
by  the  treasurer  of  the  state  board  of  law  examiners  and 
deposited  in  some  bank,  in  good  standing,  in  the  city  of 
Albany  to  his  credit  and  subject  to  his  draft  as  such 
treasurer  when  approved  by  the  chief  judge.  The  exam- 
inations held  by  such  state  board  of  examiners  may  be 
conducted  by  oral  or  written  questions  and  answers,  or 
partly  oral  and  partly  written,  but  shall  be  as  nearly  uni- 
form in  the  knowledge  and  capacity  which  they  shall  re- 
quire, as  is  reasonably  possible.  An  applicant  who  has 
failed  to  pass  one  examination  cannot  again  be  examined, 
until  at  least  three  months  after  such  failure. 

See  Rules  of  Law  Examiners  under  Rule  6. 

Rule  9.  When  to  take  effect 

These  amendments  (of  1908)  shall  take  effect  on  the 
first  day  of  June,  1908,  but  the  amendment  to  subdivi- 
sion third  of  Rule  V  shall  not  apply  to  any  student  whose 
clerkship  or  attendance  at  a  qualified  law  school  has  already 
begun,  or  shall  have  begun  prior  to  Jime  1, 1908,  as  shown 
by  the  records  of  the  Court  of  Appeals,  or  of  any  incorpo- 
rated law  school,  or  law  school  established  in  connection 
with  any  college  or  university. 

These  rules  shall  take  effect  on  July  1,  1907. 

Certificate  of  commencement  of  clerkship 

(Ct.  of  App.  Rule  5,  subd.  4) 

I, ,  do  hereby  certify,  that  I  am  a  practicing  attorney  of 

the  Supreme  CJourt  of  the  state  of  New  York;  that  John  J.  Little  has  this 
day  commenced  a  regular  clerkship  in  my  office,  at  No , 
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street,  New  York  city,  under  the  Rules  of  the  Court  of  Appeals  for  the 
admission  of  attorneys  and  cqunselors-at-law;  and  that  the  said  Little  is 
upwards  of  eighteen  years  of  age. 

Dated, JOHN  SMITH, 

Attomey-at-Law. 

Registration  of  attorneys  before  beginning  to  practice.  —  Every  person 
who  is  hereafter  duly  licensed  and  admitted  to  practice  as  an  attorney 
and  counselor-at-law  in  the  courts  of  record  of  this  state  by  an  Appellate 
Division  of  the  Supreme  Court,  shall  subscribe  and  take  and  file  an  oath 
or  affirmation  which  must  be  substantially  in  the  following  form,  the  blanks 
being  properly  filled  before  he  begins  or  is  entitled  to  begin  to  practice  for 
another  as  an  attorney  and  counselor-at-law  in  the  courts  of  this  state  or 
in  any  court  in  the  county  of  New  York  or  in  the  county  of  Kings: 
STATE  OF  NEW  YORK,  >  ^  . 

Coimty,     ) 

I, ,  being  duly  sworn  (or  affirmed)  do  depose  and  say  that 

I  am  a  natural  bom  citizen  of  the  United  States  (if  naturalized,  state  when 
and  where)  and  now  reside  at (or,  if  a  resident  of  an  ad- 
joining state  and  admitted  to  practice  in  the  courts  of  record  of  this  state 
and  whose  office  for  the  transaction  of  law  business  is  within  this  state, 
state  the  fact),  that  I  was  duly  and  regularly  licensed  and  admitted  to 
practice  as  an  attomey-at-law  or  as  an  attorney  and  ooimselor-at-law  in 

the  courts  of  record  of  this  state  at  the term,  18 ,  of  the 

general  term  (or  Appellate  Division)  of  the  Supreme  Coiut  (or  other  court 

as  the  case  may  be)  held  at and  that  I  took  the  constitutional 

oath  of  office. 

Subscribed  and  sworn  to  before  me, 
this day  of ,  189 

which  oath  or  affirmation  shall  be  filed  in  the  office  of  the  clerk  of  the  Court 
of  Appeals  by  the  person  making  the  same,  provided,  nevertheless,  that 
such  affidavit  or  affirmation  may  state  that  the  deponent  or  afiirmant 
believes  that  he  took  the  constitutional  oath  of  office  in  lieu  of  stating  un- 
qualifiedly that  he  did  so,  where  the  affidavit  or  affirmation  states,  or  in 
substance  shows,  the  deponent's  or  affirmant's  lack  of  positive  or  certain 
recollection  of  having  taken  such  oath,  or  shows  other  substantial  reason 
for  thus  qualifying  the  affidavit  or  affirmation  on  that  subject. 

If  any  attorney  or  counselor-at-law  or  solicitor  in  chancery  or  attorney 
of  or  in  the  Supreme  Court  on  the  first  Monday  of  July,  eighteen  hundt^ 
and  forty-seven,  who  was  entitled  to  file  the  said  oath  or  aflSrmation  under 
the  provisions  of  laws  of  eighteen  hundred  and  ninety-eight,  chapter  one 
hundred  sixty-five,  as  amended,  before  July  first,  eighteen  hundred  and 
ninety-nine,  has  failed  to  do  so,  the  special  term  of  the  Supreme  Court  of 
the  judicial  district  where  such  attomey-at-law  or  attorney  or  counselor- 
at-law  resides,  may,  upon  proof  by  affidavit  showing  reasonable  grounds 
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therefor,  grant  an  order  permitting  the  applicant  to  make  and  file  the  oath 
or  affirmation  required  herein,  with  the  same  effect  as  if  the  same  had  been 
made  and  filed  within  the  time  above  stated,  and  relieving  him  from  penal- 
ties and  prosecutions  by  reason  of  failure  to  make  and  file  such  oath  or 
affirmation  within  the  time  required. 

Every  person  filing  with  the  clerk  of  the  Court  of  Appeals  the  oath  or 
affirmation  hereinbefore  provided  shall  pay  to  the  said  cleric  at  the  time 
of  such  filing  the  sum  of  twenty-five  cents  to  defray  the  necessary  disburse- 
ments inciured  by  him  in  carrying  out  the  provisions  of  this  article. 

A  person  who  practices  any  fraud  or  deceit  or  knowingly  makes  any 
false  statement  in  the  oath  or  affirmation  in  and  by  this  section  required 
to  be  made  and  filed  is  guilty  of  felony.     (Judiciary  Law,  §  468.) 

Official  register  of  attorneys  to  be  kept  by  clerk  of  Court  of  Appeals.  — 
It  shall  be  the  duty  of  the  clerk  of  the  Court  of  Appeals  to  file  in  his  office 
the  said  oaths  or  affirmations  aforesaid,  and  to  compile  the  statements  con- 
tained therein,  and  to  enter  therefrom  in  a  bound  book  or  volume  to  be  kept 
by  him  for  that  purpose,  which  shall  be  known  and  designated  as  and  is 
hereby  made  the  '^official  register  of  attorneys  and  counselor»-at-law  in 
the  state  of  New  York,"  in  the  alphabetical  order  of  the  first  letter  of  their 
surnames,  the  names  and  residences  and  the  title  of  the  court  and  the  time 
and  place  where  admitted,  and  the  date  the  oath  or  affirmation  aforesaid 
was  filed,  of  all  persons  who  have  filed  in  his  said  office  the  oath  or  affirma- 
tion as  aforesaid,  which  said  '' official  register  of  attorneys  and  counselors- 
at-law  in  the  state  of  New  York,"  is  hereby  declared  to  be  a  public  record 
and  presumptive  evidence  that  the  individuals  therein  named  are  duly 
registered  to  practice  as  attorneys  and  oounselors-at-law  in  the  courts  of 
record  of  this  state  or  in  any  court  in  the  counties  of  New  York  and  Kings. 
(Judiciary  Law,  §  469.) 

Filing  attorney's  oath;  duty  of  clerk.  —  The  Court  of  Appeals  has  no 
power  on  original  motion  to  order  the  filing  of  an  attorney's  oath  nunc 
pro  tunc  for  the  purpose  of  registration.  Matter  of  Caruthers  (1899),  158 
N.  Y.  131. 

The  duty  imposed  upon  the  clerk  of  the  Court  of  Appeals  by  the  act 
for  the  registration  of  attorneys  is  independent  of  the  court  and  with  re- 
gard to  these  duties  he  should  be  treated  as  an  independent  public  officer. 
Matter  of  Caruthers  (1899),  158  N.  Y.  131. 

Practicing  or  appearing  as  attorney  without  being  admitted  and  regis- 
tered. —  It  shall  be  unlawful  for  any  person  to  practice  or  appear  as  an 
attomey-at-law  or  as  attorney  and  counselor-at-law  for  another  in  a  court 
of  record  in  this  state  or  in  any  court  in  the  county  of  New  York  or  in  the 
county  of  Kings,  or  to  make  it  a  business  to  practice  as  an  attomey-at-law 
or  as  an  attorney  and  counselor-at-law  for  another  in  any  of  said  courts,  or 
to  hold  himself  out  to  the  public  as  being  entitled  to  practice  law  as  afore- 
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said,  or  in  any  other  manner,  or  to  assume  to  be  an  attorney  or  counselor- 
at-law,  or  to  assume,  use,  or  advertise  the  title  of  lawyer,  or  attorney  and 
counselor-at-law,  or  attomey-at-law,  or  counselor-at-law,  or  attorney,  or 
counselor,  or  attorney  and  counselor,  or  equivalent  terms  in  any  language, 
in  such  manner  as  to  convey  the  impression  that  he  is  a  legal  practitioner 
of  law  or  in  any  manner  to  advertise  that  he  either  alone  or  together  with 
any  other  persons  or  person,  has,  owns,  conducts  or  maintains  a  law  office 
or  law  and  collection  office,  or  office  of  any  kind  for  the  practice  of  law,  with- 
out having  first  been  duly  and  regularly  licensed  and  admitted  to  practice 
law  in  the  courts  of  record  of  this  state,  or,  in  case  of  persons  Uoensed  and 
admitted  prior  to  July  first,  eighteen  himdred  and  forty-seven,  without 
having  first  been  duly  and  regularly  licensed  and  admitted  to  practice  as 
attorney  of  or  in  the  then  Supreme  CJourt  or  as  solicitor  in  chancery  or  of 
the  Court  of  Chancery,  and  without  having  taken  the  constitutional  oath 
and  without  having  subscribed  and  taken  the  oath  or  affirmation  required 
by  section  four  hundred  and  sixty-eight  of  the  judiciary  law  and  filed  the 
same  in  the  office  of  the  clerk  of  the  Court  of  Appeals  as  required  by  said 
section.  Any  person  violating  the  provisions  of  this  section  is  guilty  of  a 
misdemeanor  and  it  shall  be  the  duty  of  the  district  attorneys  to  enforce 
the  provisions  of  this  section  and  to  prosecute  all  violations  thereof.  [Penal 
Law,  S  270.J 


RULES  RELATING  TO  APPLICATIONS  TO  PRACTICE 
AS  OFFICIAL  EXAMINERS  OF  TITLE 

(Adopted  December  9,  1908) 

Rule  1.  Examination  of  applicants 

Any  person  duly  admitted  to  practice  as  an  attorney 
and  counselor-at-law  in  the  courts  of  record  of  this  state, 
desiring  to  be  licensed  to  practice  as  an  official  examiner 
of  title,  may  apply  to  the  State  Board  of  Law  Examiners 
for  an  examination  as  to  his  fitness.  Examinations  for 
this  purpose  shall  be  held  by  the  board  either  at  the  same 
times  and  places  as  designated  for  the  examinations  for 
admission  to  the  bar  or  at  such  separate  times  and  places 
as  the  board  may  specially  designate. 

Each  applicant  for  examination  must  file  with  the  sec- 
retary and  treasurer  of  the  board,  at  least  fifteen  days 
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before  the  day  appointed  for  holding  the  examination  at 
which  he  intends  to  apply,  a  written  application  for  exam- 
ination, together  with  the  fee  of  fifteen  dollars  and  an 
affidavit  stating  his  age,  residence  and  office  address,  when 
and  where  he  was  admitted  to  practice  as  an  attorney  and 
counsdor-at-law,  the  length  of  time  during  which  he  has 
practiced  law,  that  he  has  duly  filed  in  the  office  of  the 
clerk  of  the  Court  of  Appeals  the  oath  or  affirmation 
required  by  chapter  165  of  the  Laws  of  1898,  as  amended, 
with  the  date  of  such  filing,  and  stating  the  nature  and 
amount  of  work  that  he  has  done  in  the  examination  of 
titles  to  real  property. 

Rule  2.  Experienced  examiners  of  title 

Any  person  duly  admitted  to  practice  as  an  attorney 
and  counselor-at-law  claiming  to  be  an  experienced  exam- 
iner of  titles  to  real  property  may  be  licensed  by  the 
Appellate  Division  of  the  Supreme  Court  to  practice  as  an 
official  examiner  of  title  without  having  passed  the  exam- 
ination prescribed  by  Rule  1,  provided  the  fact  of  sufficient 
experience  is  found  and  certified  to  by  the  State  Board  of 
Law  Examiners.  For  this  purpose  the  applicant  may 
submit  at  any  time  to  the  secretary  and  treasurer  of  the 
board,  together  with  the  fee  of  fifteen  dollars,  an  affidavit 
stating  his  age,  residence  and  office  address,  the  date  of 
his  admission  to  practice  as  an  attorney  and  counselor-at- 
law,  his  compliance  with  chapter  165  of  the  Laws  of  1898, 
the  length  of  time  that  he  has  practiced  law,  the  nature 
and  amoimt  of  work  that  he  has  done  in  the  examina- 
tion of  titles  to  real  property,  which  must  have  covered  a 
period  of  at  least  five  years,  the  number  of  titles  that  he 
has  examined  upon  the  transfer  or  mortgage  of  real  prop- 
erty in  this  state,  and  specifying  in  detail  the  general 
location  of  the  property  and  the  names  of  one  or  more  of 
the  owners  or  mortgagors  thereof. 
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The  applicant  shall  also  procure  and  file  an  affidavit  of 
the  register  clerk  or  deputy  having  charge  of  the  records 
of  the  county  in  which  the  applicant  resides  or  where  his 
law  office  is  situated,  stating  .the  nature  and  amount  of 
his  work  in  searching  titles  in  such  register's  or  clerk's 
office,  together  with  an  affidavit  of  at  least  two  attorneys 
at  law  actually  engaged  in  the  practice  of  their  profession 
in  that  judicial  department  for  at  least  five  years  last  past, 
who  are  personally  acquainted  with  the  applicant,  stating 
their  knowledge  of  his  work  as  an  examiner  of  titles  and 
expressing  their  judgment  as  to  his  competency  to  dis- 
charge the  duties  of  an  official  examiner  of  titles,  which 
proof  must  be  satisfactory  to  the  State  Board  of  Law 
Examiners. 

Rule  3.  Bonds 

No  person  shall  be  licensed  or  admitted  nor  authorized 
or  empowered  to  practice  as  an  official  examiner  of  titles 
until  he  has  executed  and  filed  a  bond,  joint  and  several 
in  form,  with  two  or  more  sufficient  sureties,  to  the  people 
of  the  state  of  New  York,  in  the  penal  sum  of  not  less  than 
five  thousand  dollars,  conditioned  faithfully  to  perform 
and  discharge  the  trust  reposed  in  him  as  an  official 
examiner  of  titles,  to  obey  all  lawful  decrees  and  orders 
of  the  comli  touching  the  administration  of  his  office,  and 
to  pay  all  loss  or  damage  which  the  assurance  fund  created 
by  chapter  444  of  the  Laws  of  1908  may  sustain  through, 
or  which  may  be  occasioned  to  any  person  by,  any  fraud, 
negligence,  omission,  mistake  or  misfeasance  by  him  in 
his  office  or  position  of  examiner  of  titles  as  aforesaid. 

The  sureties  upon  said  bond  shall  each  make  his  affi- 
davit, subjoined  thereto,  to  the  effect  that  he  is  a  resident 
of  and  a  hquseholder  or  a  freeholder  within  the  state  and 
is  worth  the  amount  of  the  penalty  of  the  bond  specified 
over  all  the  debts  and  liabilities  which  he  owes  or  has 
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incurred,  and  exclusive  of  property  exempt  by  law  from 
levy  and  sale  under  an  execution.  Said  bond  shall  be 
approved  by  the  presiding  or  acting  presiding  justice  of 
the  Appellate  Division  of  the  department  in  which  the 
applicant  is  licensed,  and  such  justice  may  require  the 
sureties  to  appear  before  him  and  to  justify.  The  bond 
shall  be  filed  in  the  office  of  the  clerk  of  that  coiuli,  and 
the  obligors  therein  shall  be  Uable  for  any  loss  or  damage 
sustained  thereunder  by  reason  of  any  defect  in  any  title 
certified  by  the  examiner  for  the  period  of  ten  years  from 
the  date  of  such  certificate  of  title.  Such  bond  shall  be 
renewed  at  least  once  in  every  five  years,  and  any  failure 
to  renew  the  same  within  such  period  shall  of  itself  operate 
as  a  revocation  of  the  license.  In  case  of  the  insolvency 
of  either  of  the  sureties  the  Appellate  Division  must  order 
the  renewal  of  the  bond  forthwith. 

Rule  4.  Certificate  of  board  of  examiners 

If  the  State  Board  of  Law  Examiners,  upon  examination, 
finds  an  applicant  qualified  imder  Rule  1,  or  finds  an 
appUcant  to  be  an  experienced  examiner  of  titles  under 
Rule  2,  it  shall  certify  to  the  Appellate  Division  of  the 
Supreme  Coiu*t  of  the  department  in  which  the  applicant 
resides  or  in  which  he  has  an  office  for  the  regular  practice 
of  law,  the  fact  that  the  applicant  has  complied  with  the 
rules  and  requirements  prescribed  by  the  Comli  of  Appeals 
as  precedent  to  admission  to  practice  as  an  official  exam- 
iner of  titles  in  this  state. 

Rule  6.  Suspension  from  practice  and  removal  from  office 

An  individual  official  examiner  of  title  who  is  guilty  of 
any  deceit,  malpractice,  crime,  misdemeanor  or  negligence 
as  such  examiner,  or  who  is  guilty  of  any  fraud  or  deceit 
in  the  proceedings  by  which  he  was  admitted  to  practice 
as  such  examiner,  may  be  suspended  from  practice  or  re- 
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moved  from  office  and  his  license  revoked  by  the  Appel- 
late Division  of  the  Supreme  Court  by  which  he  was 
licensed  as  an  official  examiner  upon  notice  and  hearing 
had. 

Supension  from  practice  as  an  attorney  and  coimselor- 
at-law  shall  of  itself  work  a  suspension  from  practice  as 
such  examiner,  and  his  disbarment  as  an  attorney  and 
counselor-at-law  shall  of  itself  work  a  revocation  of  his 
license  as  an  examiner. 

Rule  6.  Appellate  division  rules 

The  justices  for  each  Appellate  Division  may  adopt 
for  their  several  and  respective  departments  such  addi- 
tional special  rules  for  ascertaining  the  fitness  of  applicants 
as  to  such  justices  may  seem  proper. 

Rule  7.  Board  of  examiners'  rules 

The  State  Board  of  Law  Examiners  may  adopt  such 
rules  for  carrying  out  and  applying  these  rules  as  may  be 
consistent  therewith. 
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RULES 

OF 

COURT   OF  CLAIMS 

(Adopted  April  22,  1907,  and  amended  Sept.  30,  1909) 
RULES  OF  PRACTICE 

GENERAL  PROVISIONS 

1.  Application  of  rules  of  Supreme  Court. 

2.  Substitution  of  attorney. 

3.  Interpleader,  consolidation  and  new  parties. 

4.  Service  of  notice  by  mail. 

5.  Extensions  of  time. 

6.  Discontinuance  when  counterclaim  is  pleaded. 

7.  Settlement  and  compromise. 

8.  Size  of  paper  used  for  claims  and  briefs. 

9.  Use  of  number  of  claim. 

10.  Folioing  motion  papers. 

11.  Date  of  issue. 

12.  Calendar. 

13.  Duties  of  the  clerk. 

COMMENCEMENT  OF  ACTION 

General  Provisioiis 

16.  Notice  of  intention  to  file  claim. 

17.  Appointment  of  guardian  ad  litem. 

Pleadings  Generally 

19.  Forms  for  pleading. 

20.  Amendment  of  pleadings. 

21.  Filing  amended  pleadings. 

22.  Service  of  amended  pleadings. 

Claim 

24.  Statement  of  claim  generally. 

25.  Statement  in  claim  of  particulars  of  damage. 
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Schedule  of  sections 

26.  Statement  in  claim  as  to  former  audit  or  determination. 

27.  Statement  in  claim  as  to  assignments. 

28.  Statement  of  claim  under  special  statute. 

29.  Statement  of  claim  in  cases  of  appropriations. 

30.  Map  and  rough  drawings  to  accompany  daims. 

31.  Rescinded  Sept.  30,  1909. 

32.  Subscription  of  claim. 

33.  Verification  of  claim. 

34.  Printing  claims. 

35.  Folioing  claims. 

36.  Filing  of  claim. 

37.  Filing  copies  of  claim. 

38.  Dismissal  of  claim  by  attorney-general. 

Pleadings  by  state 

40.  Pleadings  by  state. 

41.  Allegations  in  claim  deemed  denied  by  state  without  pleading. 

42.  Verification  of  counterclaim  by  state. 

43.  Service  of  counterclaim. 

44.  Printing  counterclaim. 

45.  Filing  counterclaim. 

46.  Folioing  counterclaim. 

47.  Dismissal  of  counterclaim  by  claimant. 

Reply  by  Claimant 

49.  Counterclaim  admitted  unless  reply  filed. 

50.  Reply  to  counterclaim. 

51.  Verification  of  reply. 

52.  Printing  and  filing  reply. 

53.  Folioing  replies. 

Notices 

55.  Notices  of  trial  for  regular  terms. 

56.  Notes  of  issue  for  regular  terms. 

57.  Nc^tices  for  special  terms. 

TRIAL 

61.  Subpoenas. 

62.  Attachment  to  compel  obedience  to  subpoenas. 

63.  Punishment  for  contempt. 

64.  Discovery. 

65.  Hearing  of  claims  generally. 

66.  Hearing  of  claims  placed  upon  the  calendar  by  attorney-general. 
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General  provisions 

67.  Dismissal  of  claims.  ^ 

68.  Proofs. 

69.  Referee  to  take  proofs. 

70.  Taking  testimony  out  of  court. 

71.  Briefs. 

72.  Form  of  requests  to  find. 

jUDOMEirr 

73.  Judgments  generally. 

74.  Form  of  judgment. 

75.  Judgment  of  dismissal  for  want  of  prosecutiom. 

76.  Judgment-roll  after  hearing. 

77.  Costs,  fees  and  disbursements. 

APPEALS 

80.  Appeals  generally. 

81.  Case  on  appeal  by  stipulation. 

82.  Settlement  and  filing  case  on  appeal. 

83.  Abandonment  of  case  on  appeal. 

84.  Proceedings  upon  abandonment  of  case  on  appeal. 

85.  Remittitur  on  appeal. 

86.  Order  upon  remittitur. 

87.  Costs  on  appeal. 

SATISFACTION  OF  JUDGMENT 
90.  Satisfaction  of  judgment. 

GENERAL  PROVISIONS 

1.  Application  of  rules  and  practice  of  Supreme  Court 

Except  as  otherwise  provided  in  these  rules  or  the  Code 
of  Civil  Procedure  the  practice  in  this  court  shall  be  the 
same  as  in  the  Supreme  Court.    (Code  Civ.  Pro.,  §  265.) 

2.  Substitution  of  attorney 

Written  notice  of  substitution  of  attorney  shall  be  filed 
with  the  clerk  and  notice  thereof  served  on  the  attorney- 
general. 
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General  provisions 


3.  Interpleader,  consolidation  and  new  parties 

For  provisions  relating  to  interpleader,  consolidation 
and  new  parties,  see  Code  of  Civil  Procedure,  §  281. 

4.  Service  of  notice  by  mail 

Any  notice  required  to  be  served  by  the  rules  may  be 
served  by  mail.  If  upon  the  claimant  or  his  attorney,  by 
directing  the  same  to  him  at  the  post-office  address  in- 
dorsed upon  the  claim  filed. 

6.  Extensions  of  time 

The  time  within  which  an  act  is  required  to  be  done, 
excepting  the  time  to  file  claims  or  to  appeal,  may  be 
extended  by  order  of  the  court  or  a  judge  thereof. 

6.  Discontinuance  where  cotmterclaim  is  pleaded 

Where  a  counterclaim  is  pleaded,  the  claimant  cannot 
discontinue  except  with  the  consent  of  the  court. 

7.  Settlement  and  compromise 

For  provisions  relating  to  the  settlement  and  compro- 
mising of  canal  claims,  see  Code  of  Civil  Procedure,  §  270. 

8.  Size  of  paper  used  for  claims  and  other  papers 

Where  a  claim  or  other  paper  in  a  case  is  typewritten 
the  size  of  the  paper  used  shall  be  substantially  8  inches 
by  13  inches  and  when  printed  substantially  8  inches  by 
103^  inches. 

9.  Use  of  number  of  claim 

The  number  given  a  claim  by  the  clerk  shall  be  used  by 
the  claimant  or  his  attorney  upon  all  papers  in  the  case. 
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General  provudoius 
10.  Folioing  motion  papers 

All  motion  papers  exceeding  two  folios  in  length  shall 
be  folioed. 

11.  Date  of  issue 

The  date  of  issue  is  the  date  of  filing  the  claim,  except 
that  a  claim  passed  on  the  call  of  the  calendar  shall  take 
as  its  date  of  issue  the  date  of  its  passage. 

12.  Calendar 

1.  Unless  otherwise  directed  by  the  court,  the  clerk 
shall  make  a  calendar  of  claims  to  be  heard  for  each  regu- 
lar or  special  term.  2.  The  clerk  shall  place  upon  the 
calendar  (1)  claims  that  have  been  properly  noticed  and 
in  which  notes  of  issue  have  been  filed;  (2)  claims  which 
have  been  stipulated  on  the  calendar;  (3)  claims  which 
may  have  been  ordered  thereon  by  the  court;  and  (4) 
those  designated  by  the  attorney-genetal  in  a  written 
notice  filed  with  the  clerk  before  the  calendar  is  made 
up. 

13.  Duties  of  the  clerk 

1.  The  clerk  shall  not  receive  or  file  any  claim,  counter- 
claim or  reply  unless  the  same  is  verified  as  prescribed  in 
the  rules.  2.  The  clerk  shall  not  receive  or  file  a  claim 
for  a  permanent  appropriation  unless  the  claim  contains 
a  dupUcate  of  the  certified  map  containing  description  of 
appropriation  served  on  claimant.  3.  Each  claim  shall  be 
numbered  by  the  clerk  in  the  order  of  its  fiUng,  and  an 
amended  or  supplemental  claim  shall  take  the  same  num- 
ber as  the  original  claim.  4.  The  time  when  an  amend- 
ment to  a  pleading  is  allowed  shall  be  entered  by  the  clierk 
upon  the  minutes.  5.  The  clerk  shall  deliver  three  copies 
32 
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of  each  claim  to  the  attorney-general  or  his  deputy, 
ai^d  shall  retain  the  remaining  copies  for  the  use  of  the 
court.  6.  The  clerk  shall  notify  the  claimant  or  his 
attorney  of  the  date  of  filing  a  claim  and  of  its  number. 

7.  The  clerk  shall  mail  a  copy  of  the  calendar  at  least 
ten  days  before  the  beginning  of  the  session,  to  each  claim- 
ant whose  claim  appears  thereon,  or  to  his  attorney. 

8.  The  clerk  shall  keep  on  file  in  his  oflSce  each  judgment- 
roll.  9.  The  clerk  shall  not  file  a  case  on  appeal  or 
case  and  exceptions,  unless  the  same  is  ordered  filed  as 
herein  provided.  10.  The  clerk  shall  enter  all  substitu- 
tions of  attorneys  properly  made.  (As  amended  Sept.  30, 
1909.) 

COMMENCEMENT  OF  ACTION 
General  provimons 

16.  Notice  of  intention  to  file  claim 

For  provisions  relating  to  notice  of  intention  to  file 
claim,  see  Code  of  Civil  Procedure,  §  264. 

17.  Appointment  of  guardian  ad  litem 

A  guardian  ad  litem  may  be  appointed  by  the  coml^,  or 
one  of  the  judges  thereof,  as  provided  by  the  rules  of 
practice  of  the  Supreme  Court. 

Pleadings  generally 

19.  Forms  for  pleadings 

The  following  forms  are  submitted  as  models  for  plead* 
ings: 
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Clium  for  (Umages  for  neglicenoe 

FORM  A 

Claim  for  damages  for  negUgtuoe 

STATE  OF  NEW  YORK  —  COURT  OF  CLAIMS 


John  Doe, 

against 

State  of  New  York. 


L  This  claim  is  for  negligence  of  the  state  in  construct- 
ing and  maintaining  a  bridge  known  as  the  Newport 
bridge  over  the  old  Erie  canal  in  the  village  of  Warners, 
N.  Y.,  and  particularly  in  failing  to  provide  said  bridge 
with  suitable  railings  and  to  light  the  same. 

2.  On  December  22,  1905,  without  any  negligence  on 
his  part,  claimant  fell  off  the  west  side  of  said  bridge 
about  the  middle  thereof  and  received  the  following  in- 
juries :    (State  in  detail  injuries  received.) 

3.  This  claim  has  not  been  assigned  and  has  not  been 
submitted  to  any  other  tribunal  or  officer  for  audit  or 
determination. 

4.  This  claim  was  filed  within  two  years  and  a  notice 
of  intention  to  file  the  claim  was  filed  within  six  months 
after  the  claim  accrued  as  required  by  law. 

5.  Attached  is  a  small  rough  drawing  of  the  place  of 
the  accident. 

6.  The  particulars  of  claimant's  damages  are  as  follows: 

Dr.  Bell's  bill  for  services $50  00 

Mary  Smith's  bill  for  nursing 40  00 

St.  Mary's  Hospital  expenses 50  00 

Medicines 25  00 

Personal  suffering,  etc 2,000  00 


Total $2,165  00 
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Endorsement  on  back  of  claim 


State  of  New  York, 
County  of  Monroe, 
City  of  Rochester. 


88, 


John  Doe,  being  duly  sworn  says:  I  am  the  claimant 
above  named;  I  have  read  the  foregoing  claim  and  know 
its  contents;  the  same  is  true  to  my  knowledge,  except 
as  to  the  matters  therein  stated  to  be  alleged  on  informa- 
tion and  belief,  and  as  to  those  matters  I  believe  it  to  be 
true.  John  Doe. 

Sworn  to  before  me,  this 
3d  day  of  March,  1906. 

John  Smith, 

Commissioner  of  Deeds  (or  other  ojficer  avihorized  to  take 
affidavits). 

FORM  B 
Endorsement  on  Back  of  Claim 


STATE  OF  NEW  YORK 

Court  of  Claims 

JOHN  DOE 

against 

STATE  OF  NEW  YORK 


CLAIM 


Richard  Roe, 

Attorney  for  Claimant, 

3  White  Building, 

Rochester,  N.  Y. 
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FORM  C 
Complaint  for  Permanent  Appropriation 

STATE  OF  NEW  YORK  —  COURT  OF  CLAIMS 


John  Doe, 

against 

State  of  New  York. 


1.  This  claim  is  for  permanent  appropriation  of  land 
by  the  state  for  the  Barge  canal  pursuant  to  L.  1903, 
ch.  147,  and  a  notice  of  such  appropriation  served  on 
claimant,  December  25,  1905. 

2.  The  premises  appropriated  are  described  as  follows: 
(Here  insert  description  in  detail.) 

3.  Attached  hereto  as  a  part  of  the  claim  is  a  map 
showing  the  whole  property  and  the  portion  appropriated 
and  submitted  herewith  is  an  abstract  of  title  of  said 
premises. 

4.  This  claim  has  not  been  assigned  and  has  not  been 
submitted  to  any  other  tribunal  or  officer  for  audit  or 
determination. 

5.  The  claim  is  filed  for  damages  arising  within  two 
years  after  the  cause  of  action  accrued. 

6.  The  particulars  of  claimant's  damages  are  as  fol- 
lows: 

3  acres  of  land  appropriated $2,000 

15  acres  of  remaining  land  damaged 1,000 

Total $3,000 


(For  form  of  verification  see  form  A  and  for  endorse- 
ment see  form  B.) 
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Claim  for  temporary  appropriation 


FORM  D 
Claim  for  Temporary  Appropriatioii 

STATE  OP  NEW  YORK  —  COURT  OP  CLAIMS 


John  Doe, 

against 

State  of  New  York. 


1.  This  claim  is  for  the  temporary  appropriation  from 
December  25,  1905,  to  December  25,  1906,  of  land  by  the 
state  in  connection  with  the  construction  of  the  Barge 
canal,  by  the  placing  of  earth,  stone  and  timber  thereon. 

2.  The  premises  owned  by  claimant  are  situated  in  the 
town  of  Perinton,  Monroe  county.  New  York,  consist 
of  ten  acres  and  the  portion  appropriated  consists  of  two 
acres. 

3.  This  claim  has  not  been  assigned  and  has  not  been 
submitted  to  any  other  tribunal  or  officer  for  audit  or 
determination. 

4.  Attached  hereto  is  a  rough  sketch  of  the  premises 
owned  by  claimant  and  the  portion  appropriated. 

5.  This  claim  was  filed  within  two  years  after  the  cause 
of  action  accrued. 

6.  The  particulars  of  claimant's  damages  are  as  fol- 
lows: 

10  pear  trees  destroyed  at  $5  each $50  00 

60  rods  of  fence  at  $1.00  per  rod 60  00 

2  acres  of  land,  use  thereof 10  00 

Total $120  00 
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Claim  for  damages  for  leakage  in  canal 


(For  form  of  verij&cation  see  form  A  and  for  endorse- 
ment see  form  B.) 

FORM  B 
Claim  for  Damages  for  Leakage  of  Canal 
STATE  OF  NEW  YORK  —  COURT  OF  CLAIMS 


John  Doe 

against 

State  of  New  York. 


1 .  This  claim  is  for  the  destruction  of  crops  July  18, 1905, 
due  to  leakage  from  the  Erie  canal  by  reason  of  the  negU- 
gent  construction  and  maintenance  of  the  banks  thereof. 

2.  The  premises  owned  by  claimant  are  situated  in  the 
town  of  Perinton,  Monroe  county,  New  York,  consist  of 
fifty  acres  and  the  portion  affected  by  the  neghgence  of 
the  state  is  about  three  acres  Ijdng  adjacent  to  the  canal. 

3.  This  claim  has  not  been  assigned  and  has  not  been 
submitted  to  any  other  tribunal  or  officer  for  audit  or 
determination. 

4.  Attached  hereto  is  a  small  rough  sketch  of  the  prem- 
ises owned  by  claimant  and  the  portion  damaged. 

5.  This  claim  was  filed  within  two  years  and  a  notice 
of  intention  to  file  the  claim  was  filed  within  six  months 
after  the  claim  accrued  as  required  by  law. 

6.  The  particulars  of  claimant's  damages  are  as  fol- 
lows: 

20  acres  of  corn  totally  destroyed  at  $30  an  acre  $600 

10  acres  of  potatoes  partially  destroyed  at  $60 

an  acre 60r 

20  acres  of  meadow  at  $10  an  acre 20. 


Total $1,400 
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(For  form  of  verification  see  form  A  and  for  endorse- 
ment see  form  B.) 

20.  Amendments  of  pleadings 

Pleadings  may  be  amended  at  any  time  upon  the  con- 
sent of  the  court. 

21.  Filing  amended  pleadings 

The  rules  regulating  the  filing  of  original  pleadings 
shall  apply  to  amended  pleadings,  except  where  the 
amendment  is  allowed  during  the  course  of  the  trial. 

22.  Service  of  amended  pleadings 

The  rules  regulating  the  service  of  original  pleadings 
shall  apply  to  amended  pleadings,  except  where  the 
amendment  is  allowed  during  the  course  of  the  trial. 

Claim 

24.  Statement  of  claim  generally 

The  claim  shall  state  concisely  the  facts  constituting 
the  cause  of  action. 

26.  Statement  in  claim  of  particulars  of  damage 

The  claim  shall  state  the  particulars  of  claimant's 
damage  showing  in  detail  each  item  claimed  and  the 
amount  of  such  item. 

26.  Statement  in  claim  as  to  former  audit  or  determination 

The  claim  shall  state  whether  it  has  been  submitted 
by  law  to  any  other  tribunal  or  oflBcer  for  audit  or  deter- 
mination. 
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27.  Statement  in  claim  as  to  assignments 

The  claim  must  state  whether  or  not  the  claim  has  been 
assigned,  and  if  assigned  the  name  and  residence  of  each 
person  interested  in  the  claim. 

28.  Statement  of  claim  under  special  stfttute 

When  a  claim  is  filed  under  a  special  statute,  the  statute 
must  be  set  out  in  full  in  the  claim. 

29.  Statement  of  claim  in  cases  of  appropriations 

A  claim  for  permanent  or  temporary  appropriation 
must  contain  a  specific  description  of  the  property,  show- 
ing its  location  and  quantity. 

30.  Maps  and  rough  drawings  to  accompany  claims 

In  cases  of  permanent  appropriation  a  dupUcate  of 
the  certified  map  containing  description  of  appropriation 
served  on  claimant  must  accompany  the  claim  and  copies 
of  the  claim  and  in  all  other  cases  a  small  rough  sketch 
or  drawing  showing  the  location  of  the  premises  or  place 
forming  the  basis  of  the  claim. 

31.  Abstract  of  title  to  accompany  claims 

(Rescinded  Sept.  30,  1909] 

32.  Subscription  of  claim 

The  claim  must  be  signed  by  the  claimant  or  his  attor- 
ney giving  his  address. 

33.  Verification  of  claim 

The  claim  must  be  verified  in  the  same  manner  as 
pleadings  in  the  Supreme  Court. 
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Pleadings  by  state 
34.  Printing  claims 

The  claim  shall  be  printed  except  that  where  the  amount 
claimed  does  not  exceed  $200,  typewritten  copies  may 
be  furnished. 

86.  Folioing  claims 
All  claims  exceeding  two  foUos  in  length  must  be  folioed. 

36.  Filing  of  claims 

The  filing  of  a  claim  consists  in  deUvering  the  same, 
diuing  ofBce  hours,  to  the  clerk  at  his  office  in  the  capitol 
at  Albany,  or  in  his  absence  to  some  person  in  charge  of 
the  office. 

37.  Filing  copies  of  claim 

The  claimant  shall  at  the  time  of  filing  his  claim,  or 
within  ten  days  thereafter,  deUver  to  the  clerk  twelve 
copies  of  his  claim. 

38.  Dismissal  of  claim  by  attorney-general 

The  attorney-general  may,  upon  ten  days'  notice,  move 
to  dismiss  a  claim  on  the  ground  that  the  facts  stated  in 
the  claim  do  not  constitute  a  cause  of  action,  specifying 
the  alleged  defects  in  the  claim. 

Pleadings  by  state 

40.  Pleadings  by  state 

The  state  is  not  required  to  answer  a  claim  but  when  a 
counterclaim  is  necessary  must  plead  and  file  the  counter- 
claim in  conformity  with  the  provisions  relating  to  daims 
so  far  as  applicable. 
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41.  Allegations  in  claim  deemed  denied  by  state  without 

pleading 

All  allegations  in  a  claim  are  treated  on  the  trial  as 
denied  by  the  state. 

42.  Verification  of  counterclaim  by  state 

A  counterclaim  by  the  state  must  be  verified  by  the 
attorney-general,  or  one  of  his  deputies. 

43.  Service  of  counterclaim 

Elxcept  by  consent  of  the  court  a  counterclaim  must  be 
served  upon  the  claimant  or  his  attorney  at  least  ten  days 
before  the  beginning  of  the  term  at  which  the  case  is  to 
be  tried. 

44.  Printing  counterclaim 

The  provisions  relating  to  printing  claims  apply  to  a 
counterclaim. 

46.  Filing  counterclaim 

Except  by  the  consent  of  the  court  a  counterclaim  shall 
be  filed  at  least-ten  days  before  the  beginning  of  the  term 
at  which  the  case  is  to  be  tried.  The  provisions  relating 
to  filing  copies  of  claims  apply  to  a  counterclaim. 

46.  Folioing  counterclaims 

A  counterclaim  exceeding  two  folios  in  length  must  be 
folioed. 

47.  Dismissal  of  counterclaim  by  claimant 

A  counterclaim  may  be  dismissed  on  motion  of  the 
claimant  for  like  cause  and  upon  like  notice  to  the  attorney- 
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general  as  provided  with  reference  to  the  dismissal  of 
claims. 

Reply  by  claimant 

49.  Counterclaim  admitted  unless  reply  filed 

A  counterclaim  is  admitted  unless  a  reply  is  filed  and 
served  as  herein  prescribed. 

60.  Reply  to  counterclaim 

Except  by  the  consent  of  the  court  a  reply  to  a  counter- 
claim must  be  filed  within  twenty  days  after  service 
thereof,  but  no  reply  need  be  made  to  a  counterclaim 
served  within  ten  days  of  the  beginning  of  the  term  at 
which  the  claim  is  to  be  heard. 

61.  Verification  of  reply 

A  reply  must  be  verified  in  the  same  manner  as  plead- 
ings in  the  Supreme  Court. 

62.  Printing  and  filing  reply 

The  provisions  relating  to  printing  claims  and  filing 
copies  apply  to  a  reply. 

63.  Folioing  replies 
A  reply  exceeding  two  folios  in  length  must  be  f olioed. 

Notices 

66.  Notices  of  trial  for  regular  terms 

Twenty  days'  notice  of  trial  must  be  given  by  mail  to 
the  attorney-general  for  regular  terms. 
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66.  Notes  of  issue  for  regular  terms 

Notes  of  issue  for  regular  terms  must  be  filed  with  the 
clerk  thirty  days  before  the  opening  of  the  term. 

67.  Notices  for  special  terms 

Claims  placed  on  the  calendar  for  special  terms  by  the 
court  shall  be  deemed  to  have  been  noticed  by  both  parties. 

TRIAL 

61.  Subpcenas 

In  any  claim  pending  before  this  court,  either  party 
may  issue  to  and  serve  subpoenas  upon  witnesses  to  ap- 
pear and  testify,  and  to  produce  books  and  papers,  as 
the  same  are  issued  and  served  in  actions  in  the  Supreme 
Court. 

62.  Attachment  to  compel  obedience  to  subpcenas 

Either  party  may  apply  for,  and  obtain  from  the  court, 
an  attachment  to  compel  obedience  to  subpcenas. 

63.  Punishment  for  contempt 

Either  party  may  apply  to  the  court  for  punishment 
for  contempt  as  in  actions  in  the  Supreme  Court. 

64.  Discovery 

Either  party  to  a  pending  claim  may  be  compelled, 
sufficient  ground  being  shown  therefor,  (1)  To  give  an 
inspection  of  any  book,  document,  map,  plan  or  other 
paper  in  his  possession  or  under  his  control  relating  to 
the  merits  of  the  case,  or  (2)  To  grant  leave  to  make  a 
copy  thereof  or  (3)  To  make  and  deliver  a  copy  thereof 
or  (4)  To  produce  the  same  in  court. 
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66.  Hearing  of  cUims  generally 

A  claim  may  be  brought  to  hearing  at  any  regular  term 
by  the  claimant,  upon  service  of  notice  of  trial  and  filing 
of  note  of  issue  as  herein  provided. 

66.  Hearing  of  claims  placed  upon  the  calendar  by  attorney- 
general 

The  attorney-general  may,  without  further  notice, 
move  the  hearing  of  a  claim  designated  by  him  to  be 
placed  upon  the  calendar  as  herein  provided. 

67.  Dismissal  of  claim 

The  attorney-general  may,  without  fiu1;her  notice, 
move  the  dismissal  of  a  claim  designated  by  him  to  be 
placed  upon  the  calendar. 

68.  Proofs 

A  claim  may  be  submitted  upon  proofs  or  upon  agreed 
facts 

69.  Referee  to  take  proofs 

The  court  may  in  any  pending  claim,  upon  stipulation, 
or  upon  sufficient  cause  shown,  appoint  a  referee  to  take 
proofs  and  report  to  the  court. 

70.  Taking  testimony  out  of  court 

The  court  or  a  judge  thereof  may  upon  due  notice  to 
interested  parties  and  upon  sufficient  grounds  at  any  time 
make  an  order  for  the  examination  out  of  court  of  any 
person  in  an  action  or  prospective  action.  The  proceed- 
ings subsequent  to  the  making  of  such  an  order  shall  be 
the  same  as  in  the  Supreme  Coiul;. 
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71.  Briefs 

Five  copies  of  briefs  which  must  be  printed  tmless 
otherwise  directed  by  the  court,  must  be  filed  with  the 
clerk  within  the  time  allowed  by  the  court. 

72.  Form  of  requests  to  find 

When  requests  to  find  are  submitted  the  following 
form  is  recommended  although  not  required. 

FORM  OF  REQUESTS  TO  FIND 
COURT  OF  CLAIMS. 


John  Doe, 

Claimant, 
against 

The  State  or  New  York. 


No.  6369. 


The  claimant  respectfully  requests  the  court  to  find  as 
follows: 

FINDINGS  OP  PACT 

Ist.  In  the  years  1904  and  1905,  the  claimant  was  the 
owner  in  fee  simple  and  in  possession  of  a  farm  situate 
partly  in  the  village  of  Springwater  and  wholly  in  the 
town  of  Springwater,  Monroe  county,  N.  Y.,  comprising 
122.42  acres. 

2nd.  The  claimant  continued  to  own  and  possess 
101.58  acres  thereof  down  to  March  13,  1906,  the  time 
of  the  filing  of  claimant's  claim. 

3rd.  On  the  21st  day  of  March,  1906,  pursuant  to  the 
authority  of  the  Barge  Canal  Act,  Chap.  147  of  the  Laws 
of  1903,  the  state  appropriated  for  purposes  of  said  canal. 
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out  of  claimant's  farm,  20.838  acres,  particularly  described 
in  his  claim. 

4th.  Upon  said  land  so  appropriated  were  farm  build- 
ings, consisting  of  a  farm  dwelling-house,  two  bams,  a 
shop,  poultry-house,  well  and  cistern. 

5th.  Of  the  land  appropriated  a  portion  fronted  upon 
a  public  street  in  the  village  of  Springwater,  in  which  was 
installed  the  village  light  and  water  system  and  in  front 
of  which  the  sidewalk  was  graded.     Such  frontage  was 
about  950  feet  upon  the  street,  and  was  available  and 
salable  for  building  lots. 
References: 
Testimony  of  Eli  Cochran,  pp.  91,  96. 
Testimony  of  Mr.  Randolph,  p.  110. 
These  lots  were  very  desirable.    Cochran,  pp.  90,  91. 
The  vicinity  was  closely  built  up.    Doe,  p.  14;  Ran- 
dolph, pp.  109,  117-118. 

Lots  were  readily  salable.    Randolph,  pp.  117-118. 
These  lots  should  have  been  taken  into  account  in 
appraising  the  property  and  yet  none  of  the  state's 
witnesses  as  to  value  took  any  account  of  them  in  ar- 
riving  at   their   conclusions,    but   treated   the  whole 
20.838  acres  taken  simply  as  farm  land. 
6th.  Upon  the  land  taken  were  deposits  of  moulding 
sand  extending  over  an  area  of  about  twelve  acres,  and 
of  an  average  depth  of  IJ^  feet. 
References: 
Testimony  of  Doe,  pp.  27-28;  31-32;  35,  36. 
Testimony  of  Cochran,  p.  145. 
7th.  The  moulding  sand  in  the  soil  on  the  land,  at 
the  time  of  the  appropriation,   was  reasonably  worth 
30c  per  cubic  yard. 
References: 
Testimony  of  Doe,  pp.  27,  28. 
Testimony  of  Cochran,  pp.  143-144. 
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It  could  be  removed  with  practically  no  damage  to 
the  remaining  land,  except  the  use  of  a  small  area 
while  it  was  being  removed. 

Testimony  of  Doe,  pp.  29,  144. 

Claimant  had  sold  $1,024.30  worth  of  this  sand  in 
two  years  from  3^  acre,  just  preceding  the  appropria- 
tion. 

Testimony  of  Doe,  p.  30. 

The  amount  and  value  of  this  moulding  sand  upon 
the  land  taken  is  nowhere  disputed  by  the  state. 

Mr.  Sanford  concedes  it  to  be  a  valuable  asset  and 
readily  salable  (p.  190),  yet  he  did  not  at  all  consider 
it  in  arriving  at  his  estimate  of  the  value  of  the  prem- 
ises, nor  did  any  of  the  state's  experts,  but  they  esti- 
mated the  land  taken  solely  for  ordinary  farming  pur- 


8th.  The  appropriation  of  the  20.838  acres  left  claim- 
ant's remaining  land  101.582  acres,  without  buildings, 
water  or  access  to  any  public  highway,  in  any  manner, 
and  thereby  depreciated  the  101.582  acres  in  value  to  the 
amount  of  $10,052. 

References: 
The  claimant's  witnesses  place  this  depreciation  as 

follows: 

Value  before        Value  after  Deprecia- 

Witness  taking  taking  tion 

Roach $10,000  $5,000  $5,000 

Tarbox .  20,000  5,000  15,000 

Doran ; .        12,697.75        2,539.75         10,158 

The  state's  witness,  Elkifts,  placed  the  value  of  the 
remaining  land  after  the  appropriation  at  $10  per  acre 
(p.  198). 

Dobson  put  it  at  $25  per  acre  (p.  202). 

Scott  put  it  at  $25  per  acre  (p.  156). 
9th.  The  reasonable  value  of  the  20.838  acres  of  claim- 

33 
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ant's  land  permanently  appropriated  by  the  state  was 

$23,000. 
References: 
Testimony  of  Doe,  p.  55. 

Considering  the  various  elements  of  value  clearly 
establi9hed  and  practically  undisputed  by  the  state, 
viz.: 

Buildings '. $10,332 

Building  lots 3,000 

Moulding  sand 8,652 

16H  acres  garden 3,300 


$25,284 

Mr.  Doe's  estimate  is  fairly  established. 

The  fact  that  the  farm  cost  Mr.  Doe  $24,575  (pp.  78, 
85),  and  that  he  has  been  at  such  pains  to  improve  it 
supports  this  view. 

As  to  the  general  damage  caused  Mr.  Doe  by  this 
appropriation,  the  following  is  a  table  of  values  given 
by  all  the  witnesses: 

Value  before 
appropria- 
Witneas  tion  Value  after  Dama^ 

Doe $35,000  $5,000  $30,000 

Cochran 15,302  2,500  12,802 

Scott 13,250  2,500  10,750 

Sanford 11,600  4,600  7,000 

Truax 12,500  1,000  11,600 

Dobson 12,000  2,500  9,500 

CONCLUSIONS  OF  LAW 

The  claimant  is  entitled  to  an  award  against  the  state 
by  reason  of  the  facts  alleged  in  his  claim,  in  the  sum  of 


Digitized  by 


Google 


Rules  of  Court  op  Claims  515 

Judgments 

$28,396,  together  with  interest  thereon  from  the  21st  day 
of  March,  1905. 

Samuel  Worthington, 

Attorney  for  Claimant. 
(Added  Sept.  30,  1909.) 

JUDGMENT 

73.  Judgments  generally 

For  provisions  relating  to  judgments,  see  Code  of  Civil 
Procedure,  §  269. 

74.  Form  of  judgment 

The  judgment  shall  contain  a  recital  of  (1)  the  j&ling  of 
the  claim,  (2)  its  date,  (3)  nimiber,  (4)  nature,  (5)  the 
amoimt  claimed,  (6)  appearances  and  trial. 

76.  Judgment  of  dismissal  for  want  of  prosecution 

When  a  claim  is  called  and  no  one  appears  for  the  claim- 
ant, the  same  may  be  dismissed  for  want  of  prosecution. 

76.  Judgment-roll  after  hearing 

The  judgment-roll  shall  consist  of  (1)  the  original  claim 
and  all  amendments  or  supplemental  claims  and  other 
pleadings,  (2)  certified  copies  of  all  orders,  (3)  stipulations 
made  in  writing,  (4)  a  certified  copy  of  the  final  order  or 
judgment,  (5)  when  a  claim  is  for  a  permanent  appro- 
priation, the  map  and  description  of  such  land  furnished 
by  the  state  engineer  and  surveyor  and  (6)  where  an  ap- 
peal is  taken,  the  notice  of  appeal  and  all  papers  required 
to  be  filed  with  or  served  upon  the  clerk,  the  finid  order 
or  judgment  of  the  Appellate  Court,  the  papers  in  all 
proceedings  thereafter  in  this  court  and  a  certified  copy 
of  the  final  judgment  of  this  coiu*t. 
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516  Rules  of  Court  of  Claibis 

Axjpeals 
77.  CostSi  fees  and  disbursements 

For  provisions  relating  to  costs,  fees  and  disbursements 
generally,  see  Code  of  Civil  Procedure,  §  274.  For  pro- 
visions relating  to  expense  of  procuring  testimony  by 
commission,  see  Code  of  Civil  Procedure,  §  272. 

APPEALS 

80.  Appeals  generally 

For  provisions  relating  to  appeals,  see  Code  of  Civil 
Procedure,  §§  275-278. 

81.  Case  on  appeal  by  stipulation 

,  The  claimant,  or  his  attorney  and  the  attorney-general, 
may  agree  upon  the  facts  in  a  case  and  settle  the  case  by 
stipulation,  subject  to  the  approval  of  the  court. 

82.  Settlement  and  filing  case  on  appeal 

Upon  the  settlement  of  a  case,  the  court  or  a  judge 
thereof  shall  attach  thereto  the  statement  "settled  and 
ordered  filed,*'  and  the  case  shall  be  filed  within  ten  days 
thereafter  with  the  clerk  unless  the  time  is  extended. by 
stipulation  or  order. 

83.  Abandonment  of  case  on  appeal 

If  a  case  is  not  filed  as  required  it  shall  be  deemed  to 
have  been  abandoned.  

84.  Proceedings  upon  abandonment  of  case  on  appeal 

Upon  proof  that  a  case  has  not  been  filed  as  required, 
an  order  may  be  entered  by  the  clerk  declaring  the  appeal 
abandoned,  whereupon  the  party  may  proceed  as  if  no 
case  and  exceptions  had  been  made. 
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Satisfaction  of  judgment 


86.  Remittitur  on  appeal 
The  remittitur  on  appeal  shall  be  filed  with  the  clerk. 

86.  Order  upon  remittitur 

Upon  application  of  either  party  and  upon  the  remit- 
titur an  order  may  be  obtained  making  the  order  or 
judgment  of  the  Appellate  Coxui;  the  order  or  judgment 
of  this  coxui;. 

87.  Costs  on  appeal 

When  costs  on  appeal  are  allowed,  the  same  may  be 
stipulated  by  the  parties,  and  if  not  stipulated,  shall  be 
taxed  by  the  clerk  of  this  court  in  like  manner  as  costs  are 
taxed  in  actions  in  the  Supreme  Court 

SATISFACTION  OF  JUDGMENT 

90.  Satisfaction  of  judgment 

For  provisions  relating  to  satisfaction  of  judgment, 
see  Code  of  Civil  Procedure,  §  269. 
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RULES  OF  PRACTICE 

IN 

SURROGATE'S  COURT,  CITY   AND 
COUNTY  OF  NEW  YORK 

(Adopted  January  1,  1896)  • 

Rule     1.  Special  motion  calendar. 

2.  When  motion  or  proceeding  may  be  entered  on  calendar;  ad- 

journment of  motion. 

3.  Service  of  mandates;  when  copy  of  petition,  etc.,  must  be  served. 

4.  Contest  of  probate  of  will. 

5.  Certain  persons  must  be  made  parties  in  probate  proceeding. 

6.  When  person  not  executor  entitled  to  costs. 

7.  Accountings. 

8.  Referee's  report. 

0.  Orders  and  decrees  in  litigated  motions. 

10.  Special  guardian  of  infant  party. 

11.  Entry  of  decrees  against  infants. 

12.  When  special  guardian  will  be  appointed. 

13.  Costs,  when  allowed  to  petitioner  for  inventory  of  executor  or 

administrator. 

14.  Petitions  and  answe;^  to  be  in  writing. 

15.  Deposit  of  securities,  where  made. 

16.  Justification  of  sureties  to  undertaking  on  appeal. 

17.  Justification  of  sureties  to  bond  of  executor,  administrator, 

guardian  or  other  trustee. 

18.  What  papers  will  be  considered  on  determination  of  motion  or 

otherwise. 

19.  Proposed  order  or  decree. 

20.  Records  filed  in  court. 

21.  Inventory  and  account  of  guardians. 

22.  Costs;  additional  allowances  to  executors,  etc. 

23.  Motions  for  reargument. 

24.  General  regulations  of  practice  in  Surrogate's  Court. 

25.  Transfer  tax  proceeding. 

^        .  Rule  1.  Special  inotion  calendar 

A  special  motion  calendar  will  be  called  on  each  Tuesday 
and  Friday  at  10:30  o'clock,  a.  m.,  except  during  the 
month  of  August. 

No  calendar  will  be  called  during  that  month. 
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522     Rules  of  New  York  Surrogate's  Court 

Motion;  service  of  papers;  contest  of  probate  —  Rules  2-4 

Rule  2.  When  motion  or  proceeding  may  be  entered  on  calen- 
dar; adjournment  of  motion 

To  entitle  a  motion  or  proceeding  to  be  entered  upon  the 
motion  calendar,  proof  of  service  of  all  orders,  citations, 
summons  and  pther  papers  on  which  the  motion  or  ap- 
plication shall  be  made,  must  be  furnished  to  the  clerk  of 
this  court  at  or  before  one  o'clock  on  the  day  preceding  the 
motion  day.  No  motion  shall  be  adjourned  without  show- 
ing to  the  satisfaction  of  the  surrogate  legal  groimds 
therefor;  except  upon  the  retmn  day  thereof,  When  it  may 
be  adjourned  for  a  week  on  filing  with  the  clerk  the  writ- 
t^i  consult  of  the  parties. 

Rule  3.  Service  of  mandate;  when  copy  of  petitioui  etc.,  must 

be  served 

No  mandate  issued  out  of  this  court  shall  be  deemed 
duly  served,  imless  copies  of  the  petition  oi*  other  paper 
or  papers  upon  which  it  shall  be  issued,  and  upon  which 
relief  is  sou^t,  shall  be  served  with  it,  except  the  following : 

1.  Citation  to  attend  probate. 

2.  Citation  to  revoke  probate. 

3.  Citation  on  application  for  administration. 

4.  Citation  for  intermediate  accoimt. 

5.  Citation  to  attend  judicial  settlement  of  account. 

6.  Citation  to  temporary  administrator  to  accoimt. 

7.  Citation  to  principal  in  a  bond  to  give  new  sureties 
in  place  of  sureties  who  apply  to  be  released. 

8.  Order  to  temporary  administrator  to  make  deposit. 

9.  Order  to  executor  to  appear  and  qualify. 

10.  Order  requiring  the  executor  or  administrator  to 
file  inventory. 

11.  Why  an  accoimt  should  not  be  made  on  surrogate's 
motion. 

Rule  4.  Contest  of  probate  of  will 
A  party  seeking  to  contest  the  probate  of  a  last  will  and 
testament  must  file  a  written  appearance  with  the  clerk 
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Contest  of  probate  —  Rule  4 

of  this  court,  together  with  a  written  and  verified  answer, 
containing  a  concise  statement  of  the  grounds  of  his  ob- 
jection to  such  probate,  and  any  facts  he  may  allege  tend- 
ing to  establish  a  want  of  jurisdiction  of  the  court  to  hear 
such  probate.  In  case  such  jurisdiction  shall  be  denied 
or  the  right  of  any  objecting  party  to  appear  and  contest 
shall  be  questioned,  the  court  will  first  hear  and  pass  upon 
the  question  of  jurisdiction,  or  the  status  of  the  con- 
testant, imless,  for  the  convenience  of  the  parties  or  the 
court,  it  shall  be  ordered  otherwise.  When  a  contestant 
files  with  the  surrogate  the  notice  provided  for  by  section 
2618  of  the  Code  of  Civil  Procedure,  requiring  the  exam- 
ination of  all  the  subscribing  witnesses  to  a  will,  or  any 
other  material  witness,  he  must  present  with  such  notice 
an  afiidavit  showing  the  materiality  of  the  testimony  of 
the  witnesses  or  witness  sought  to  be  examined,  and  an 
order  requiring  the  production  by  the  proponent,  of  such 
witnesses  or  witness.  A  copy  of  such  order,  if  the  same 
shall  be  signed,  must  be  immediately  served  upon  the 
proponent  or  his  attorney. 

In  all  cases  of  contests  in  probate  proceedings,  the  pro- 
ponents shall,  within  five  days  after  objections  to  the 
probate  are  filed,  present  a  verified  petition  for  and  procure 
and  enter  an  order  directing  notice  of  the  time  and  place 
<rf  hearing  of  such  objections  to  be  given,  and  prescribing 
the  manner  of  giving  such  notice,  to  all  persons  in  being 
who  would  take  any  interest  in  any  property  under  the 
provisions  of  the  will,  and  to  the  executor  or  executors, 
trustee  or  trustees  named  therein,  if  any,  who  have  not 
appeared  in  the  proceeding,  as  required  by  section  2617  of 
the  Code,  and  such  petition  shall  contain  the  names  and 
addresses  of  such  parties,  and  state  whether  any,  and 
which  of  them,  are  infants  or  of  unsound  mind.  In  case 
the  proponents  shall  not  present  such  petition  and  enter 
such  ord^r  within  the  time  aforesaid,  such  petition  liiAy 
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Parties;  costs —  Rules  5,  6 

be  presented  and  order  entered  by  or  on  behalf  of  iany 
party  or  parties  interested  in  the  estate. 

Proofs  of  service  of  such  notices  must  be  filed  with  the 
probate  clerk  at  least  four  days  before  the  date  named 
therein  for  such  hearing. 

In  probate  proceedings,  when  all  parties  in  interest  have 
waived  the  service  of  citation,  notice  of  at  least  two  days 
must  be  given  to  the  probate  clerk  before  the  testimony 
of  the  subscribing  witnesses  will  be  taken. 

The  will  should  be  filed  with  petition  for  probate,  unless 
upon  good  cause  shown  by  affidavit  the  surrogate  dis- 
penses therewith,  in  which  case  it  must  be  filed  at  least 
two  days  before  the  return  day  of  the  citation. 

In  all  cases  a  copy  .of  the  will  must  be  filed  with  the 
petition. 

Rules.  Certain  persons  must  be  made  parties  in  probate 

proceeding 

Wherever  a  party  shall  put  in  issue  on  probate  the 
validity,  construction  or  the  effect  of  any  disposition  of 
personal  property  under  section  2624  of  the  Code,  if  it 
shall  appear  that  all  persons  interested  in  such  construc- 
tion are  not  before  the  court,  the  determination  of  such 
question  shall  be  suspended  until  such  persons  shall  be 
made  parties;  and  the  executor  named  in  the  will  shall 
not  be  held  to  represent  the  legatees  therein  for  the  purpose 
of  such  construction. 

Rule  6.  When  person  not  executor  entitled  to  costs. 


Wherever  any  person  shall  appear  in  support  of  the  will 
propoimded  under  section  2617  of  the  Code,  such  person 
shall  not  thereby  become  entitled  to  recover  any  costs 
on  the  probate  of  said  will  unless  it  shall  appear  to  the 
satisfaction  of  the  court  that  the  interest  of  such  person 
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Accountings;  referee's  report  —  Rules  7,  8 

was  not  suflBciently  represented  and  prosecuted  by  the 
executor  named  in  the  will  and  his  counsel. 


Rtde  7.  Accountings 

On  any  accounting  by  an  executor,  administrator, 
guardian  or  trustee,  which  may  be  contested,  any  party 
interested,  or  a  creditor  desiring  to  contest  the  accoimt, 
shall  file  specific  objections  thereto  in  writing,  and  serve 
a  copy  thereof  upon  the  accounting  party,  or  upon  his 
attorney,  in  case  he  shall  have  appeared  by  attorney, 
and  within  eight  days  after  the  filing  of  the  accoimt  in 
the  oflBce  of  the  clerk  of  the  court,  where  the  accounting 
is  a  compulsory  one,  and  within  eight  days  after  the  re- 
turn of  the  citation,  where  the  accounting  is  a  voluntary 
one,  or  within  such  further  or  other  time  in  either  case  as 
shall  be  allowed  by  the  surrogate;  and  the  contest  of 
such  account  shall  be  confined  to  the  items  or  matter  so 
objected  to.  If  it  shall  appear  to  the  satisfaction  of  the 
court,  by  affidavit  or  petition,  that  an  examination  of 
the  accoimting  party  will  be  necessary  to  Enable  the  con- 
testing party  to  interpose  his  objections,  such  examination 
may  be  ordered  by  the  court  for  that  pmpose. 

Rule  8.  Referee's  report 

When  a  referee's  report  shall  be  filed,  together  with  the 
testimony  taken  before  him,  said  report  shall  be  confirmed 
as  of  course,  unless  exceptions  thereto  shall  be  filed  by 
any  party  interested  in  the  accounting  or  proceeding 
within  eight  days  after  a  written  notice  of  such  fifing  and 
a  copy  of  such  report  shall  have  been  served  upon  the 
opposing  party;  and,  in  case  exceptions  shall  be  so  filed, 
any  party  may  bring  on  the  hearing  of  said  exceptions 
on  eight  days'  notice  on  any  stated  motion  day  of  said 
Surrogate's  Court. 
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litigated  motions;  special  guardians  —  Rules  9,  10 
Rule  9.  Orders  and  decrees  in  litigated  motions 

All  orders  and  decrees  to  be  entered  in  litigated  motions, 
unless  settled  by  consent,  must  be  noticed  for  settlement, 
and  a  copy  of  the  proposed  order  served  at  least  one  day 
before  the  same  shall  be  presented  for  settlement  at  the 
Surrogate's  Chambers,  and  all  decrees  to  be  entered  in 
contested  probate  or  accounting  proceedinigs  shall  be 
settled  at  Chambers,  on  two  days'  notice,  and  the  service 
of  a  copy  of  the  proposed  decree;  and  no  such  order  or 
decree  will  be  signed  in  the  absence  of  the  opposing  attor- 
ney, unless  proof  or  admission  of  such  service  shall  be 
presented  on  such  settlement. 

Rule  10.  Special  guardian  of  infant  party 

No  special  guardian  to  represent  the  interests  of  an 
infant  in  any  proceeding  in  said  Surrogate's  Court  will 
be  appointed  on  the  nomination  of  a  proponent  or  the 
accounting  party,  or  his  attorney,  or  upon  the  apphcation 
of  a  person  having  an  interest  adverse  to  that  of  the  in- 
fant. To  authorize  the  appointment  of  a  person  as  a 
special  guardian  on  the  application  of  an  infant  or  other- 
wise in  a  proceeding  in  this  coiu*t,  or  to  entitle  a  general 
guardian  of  such  infant  to  appear  for  him  in  such  proceed- 
ing, it  must  appear  that  such  person,  or  such  general 
guardian,  is  competent  to  protect  the  rights  of  the  in- 
fant, and  that  he  has  no  interest  adverse  to  that  of  the 
infant,  and  is  not  connected  in  business  with  the  attorney 
or  counsel  of  or  any  party  to  the  proceeding.  Where 
the  application  for  the  appointment  of  a  special  guardian 
is  made  by  another  than  the  infant,  or  where  the  gen^^al 
guardian  appears  in  behalf  of  the  infant,  it  must  appear 
that  such  applicant  or  general  guardian  has  no  interest 
adverse  to  that  of  the  infant.  No  party  to  a  proceeding 
will  be  appointed  special  guardian  of  any  other  party 
thereto.    If  such  applicant  or  general  guardian  is  entitled 
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Infants;  special  guardians  —  Rules  11,  12 

to  share  in  the  distribution  of  the  estate  or  fund  in  which 
the  infant  is  interested,  the  nature  of  the  interest  of  such 
applicant  or  general  guardian  must  be  disclosed.  The 
application  for  the  appointment  of  a  special  guardian,  as 
well  as  the  appearance  filed  by  a  general  guardian  of  a 
minor,  must,  in  every  instance,  disclose  the  name  and 
residence  and  relationship  to  the  infant  of  the  person  with 
whom  the  infant  is  residing,  whether  or  not  he  has  a 
parent  living,  and  if  a  parent  is  living,  whether  or  not  such 
parent  has  knowledge  of  and  approves  such  application 
or  appearance;  and  such  knowledge,  and  approval  must 
be  shown  by  the  affidavit  of  such  pajre^t.  If  the  ii^ant 
h^s  no  parent  Uving,  like  knowledge  and  approval  of  such 
application  or  appearance  by  the  person  with  whom  the 
infant  resides  must  be  shown  in  like  manner.  Where  such 
application  is  made  by  an  infant  over  the  age  of  fourteen 
years,  his  petition  must  show  and  be  accompanied  by  the 
affidavit  of  the  parent  (in  case  the  latter  has  an  interest 
adverse  to  that  of  the  infant),  showing,  in  addition  to 
such  knowledge  aforesaid,  that  such  parent  has  not  influ- 
enced the  infant  in  the  choice  of  the  guardian. 

Rule  11.  Entry  of  decrees  against  infants 

In  any  proceeding  for  a  judicial  settlement  of  the  ac- 
coimt,  wherein  a  special  guardian  shall  be  appointed  or  a 
general  guardian  shall  appear  to  protect  the  interests  of 
an  infant  party  to  such  accounting,  no  decree  will  be 
entered  as  upon  default  against  such  infant,  but  such 
decree  shall  be  so  entered  only  on  the  written  report  of 
the  guardian  appearing  for  such  infant  that  he  has  care- 
fully examined  the  account  and  finds  it  correct,  and  upon 
two  days'  notice  to  the  guardian  of  the  settlement  thereof. 
Rule  12.  When  special  guardian  will  be  appointed 

Whenever  an  infant  interested  in  any  proceeding  in 
said  Surrogate's  Court  has  a  general  guardian  no  decree 
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Costs;  papers  to  be  written;  deposit  of  securities  —  Rules  13-15 


'will  be  entered  without  appointing  a  special  guardian  to 
represent  said  infant's  interest  therein,  unless  such  general 
guardian  shall  file  his  appearance  in  writing  and  his  affida- 
vit of  no  adverse  interest,  as  required  by  Rule  10,  with  the 
clerk  of  said  Surrogate's  Court. 

Rule  IS.  Costs,  when  allowed  to  petitioner  for  inventory  of 
executor  or  administrator 

No  costs  will  be  allowed  to  the  petitioner,  who  takes 
proceedings  to  cpmpel  the  filing  of  an  inventory  by  an 
executor  or  administrator,  unless  such  executor  or  ad- 
ministrator shall  have  unreasonably  delayed  to  make 
and  file  such  inventory  after  having  been  duly  requested 
to  do  so  by  or  in  behalf  of  the  petitioner. 

Rule  14.  Petitions  and  answers  to  be  in  writing 

All  petitions  and  answers  in  this  court,  except  as  other- 
wise expressly  prescribed  by  statute,  shall  be  in  writing 
and  contain  a  plain  and  concise  statement  of  the  facts 
constituting  the  claim,  objection  or  defense,  and  a  demand 
of  the  decree,  order  or  other  rehef  to  which  the  party 
supposes  himself  to  be  entitled,  which  petition  and  answer 
are  required  to  be  verified. 

Rule  16.  Deposit  of  securities,  where  made 

The  deposit  of  securities  for  the  payment  of  money 
belonging  to  an  estate  or  fund,  as  provided  in  section 
2595  of  the  Code  of  Civil  Procedure,  for  the  purpose  of 
reducing  the  bond  of  an  executor,  administrator  or  other 
trustee,  shall  be  made  under  the  order  of  the  surrogate 
in  the  United  States  Trust  Company,  the  New  York  Life 
Insurance  and  Trust  Company,  Farmers'  Loan  &  Trust 
Company,  the  Union  Trust  Company,  the  Mercantile 
Trust  Company,  the  Central  Trust  Company  of  New 
York,  State  Trust  Company,  and  Knickerbocker  Trust 
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Justification  of  sureties,  etc.  —  Rules  16,  17 

Company,  subject  to  the  order  of  the  trustee,  to  be  coun- 
tersigned by  the  surrogate,  or  the  special  order  of  the  sur- 
rogate, and  not  otherwise. 

Rule  16.  Justification  of  sureties  to  undertaking  on  appeal 

The  respondent,  on  any  appeal  from  a  decree  or  order 
of  this  court,  may,  within  ten  days  after  the  filing  of  the 
undertaking  required  on  such  appeal,  serve  upon  the 
attorney  for  the  appellant  a  written  notice  that  he  excepts 
to  the  suflBciency  of  the  sureties  therein;  whereupon,  and 
within  ten  days  thereafter,  such  sureties,  or  other  sureties 
in  a  new  undertaking  to  the  same  effect,  must  justify 
before  the  surrogate  or  the  chief  clerk  on  five  days'  no- 
tice of  such  justification,  to  be  served  upon  the  fespond- 
ent's  attorney,  by  each  surety  appearing  in  person  before 
said  surrogate  or  chief  clerk  and  submitting  to  an  examina- 
tion, on  oath,  on  the  part  of  the  appellant,  touching  his 
suflBciency.  If  such  sureties  shall  be  found  suflBcient, 
said  surrogate  or  chief  clerk  will  indorse  an  allowance 
thereof  upon  the  undertaking  or  a  copy  thereof,  and  a 
notice  of  such  allowance  shall  be  served  upon  the  attorney 
for  the  exceptant;  and  the  effect  of  any  failure  to  so  justify 
and  procure  such  allowance  shall  be  to  avoid  the  under- 
taking. 

Rule  17.  Justification  of  sureties  to  bond  of  executor,  adminis- 
trator, guardian  or  other  trustee 

Wherever  a  bond  with  sureties  shall  be  executed  by  an 
executor,  administrator,  guardian  or  other  trustee,  any 
person  interested  in  the  estate  or  in  behalf  of  such  guard- 
ian may  apply  to  the  surrogate  for  an  order  requiring 
the  sureties  in  said  bond  to  appear  before  him,  or  his  chief 
clerk,  and  submit  to  an  examination  under  oath  as  to 
their  suflBciency  as  such  sureties.  If  it  shall  appear  to 
the  satisfaction  of  the  surrogate  that  such  examination 
34 
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is  necessary  he  will  make  an  order,  prescribing  the  time 
and  place  where  such  examination  shall  take  place,  a  copy 
of  which  order  shall  be  served  upon  such  executor,  ad- 
ministrator, guardian  or  trustee  at  least  five  days  before 
the  time  fixed  for  such  examination.  If  on  such  examina- 
tion the  surrogate  shall  be  satisfied  of  the  sufficiency  of 
such  surety  he  will  indorse  his  approval  upon  the  bond  or 
a  copy  thereof;  and  in  case  such  surety  on  such  examina- 
tion shall  not,  in  the  opinion  of  the  surrogate,  be  suflB- 
cient,  the  surrogate  will  make  an  order  requiring  the  sub- 
stitution of  new  sureties,  within  five  days  after  the  service 
of  a  copy  of  said  order  upon  the  executor,  administrator, 
guardian  or  other  trustee,  or  his  attorney,  if  hp  shall  have 
appeared  by  attorney  on  such  examination. 

Rule  18.  What  papers  will  be  considered  on  determination  of 
motion  or  otherwise 
No  document,  petition,  affidavit  or  paper  will  be  con- 
sidered on  the  determination  of  any  motion  by  the  surro- 
gate, except  such  as  shall  bear  the  regular  file  mark  of  the 
surrogate,  his  chief  clerk  or  the  clerk  of  the  Surrogate's 
Court,  except  such  as  shall  form  part  of  the  testimony  or 
documentary  evidence,  or  exhibits  before  a  referee,  and 
then  they  must  bear  the  mark  as  an  exhibit  of  the  referee. 
No  paper  will  be  received  for  consideration  by  the  surro- 
gate, or  for  filing  in  his  ofiice,  imless  it  is  of  the  weight  pre- 
scribed by  Rule  19  of  the  General  Rules  of  Practice,  and 
conforms  in  all  other  respects,  as  far  as  practicable,  to 
the  requirements  of  said  rule.  And  no  paper  will  be  re- 
ceived by  the  clerk  of  the  court  after  argument  or  submis- 
sion of  a  matter  subsequent  to  the  day  fixed  by  the  surro- 
gate for  the  receipt  of  the  same. 

Rule  19.  Proposed  order  or  decree 
A  proposed  order  or  decree  must  not  be  attached  to 
any  other  paper.    Upon  the  back  of  every  such  order  or 
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decree,  and  upon  every  set  or  collection  of  papers  at- 
tached together,  and  upon  all  single  papers  separately 
presented,  there  must  conspicuously  appear  the  name  of 
the  decedent  or  of  the  infant  to  whose  estate  the  proceed- 
ing relates,  the  nature  of  each  order,  decree  or  other  paper, 
or  set  of  papers,  and  the  name  and  address  of  the  attorney 
presenting  the  same. 

Rule  20.  Records  filed  in  court 

No  record  or  paper  on  file  in  this  court  will  be  intrusted 
to  the  custody  of  the  attorneys  or  parties,  except  for  the 
purpose  of  proper  examination,  in  the  office  where  they 
are  deposited;  and  if  any  such  document  or  paper  shall 
be  needed  before  any  referee  apj)ointed  by  this  court,  the 
same  shall  be  intrusted  to  a  clerk  or  messenger  of  this 
court  and  delivered  to  the  referee,  who  shall  execute  a 
receipt  therefor,  and  for  its  redelivery. 

Rule  21.  Inventoiy  and  accounts  of  guardians 

The  surrogate,  on  the  written  certificate  of  the  person 
appointed  under  section  2844  of  the  Code,  to  examine  the 
inventory  and  accounts  of  guardians  filed  in  said  surro- 
gate's office,  that  a  general  guardian  has  omitted  to  file 
such  inventory  or  account,  or  the  affidavit  required  by 
section  2843,  or  that  the  interest  of  the  ward  requires  that 
the  guardian  should  render  a  more  satisfactory  inventory 
or  accoimt,  will  make  an  order  requiring  the  guardian  to 
supply  the  deficiency.  Whenever  it  shall  appear  by  the 
certificate  of  said  person  that  the  guardian  has  failed  to 
comply  with  such  order  within  three  months  after  its  due 
service  upon  him,  or  that  there  is  reason  to  believe  that 
sufficient  cause  exists  for  the  guardian's  removal,  the 
surrogate  will  appoint  a  special  guardian  of  the  ward  for 
the  purpose  of  filing  a  petition  in  his  behalf  and  prosecut- 
ing the  necessary  proceedings  for  the  removal  of  such 
guardian. 
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Rule  22.  Costs;  additional  allowances  to  executors,  etc. 

Whenever  a  party  to  a  decree  shall  deem  himself  en- 
titled to  costs,  the  same  will  be  considered  and  determined 
by  the  siurogate,  on  two  days'  notice  of  adjustment,  to 
be  served  upon  the  opposing  party,  with  the  items  of 
costs  and  disbursements  to  which  the  party  may  deem 
himself  entitled  at  the  time  of  the  settlement  of  the  decree, 
which  disbursements  shall  be  duly  verified,  both  as  to 
their  amoimt  and  necessity,  the  disbursements  for  referee 
and  stenographer's  fees  being  sustained  by  their  aflBidavits 
or  detailed  proof;  and  at  the  same  time,  and  on  like  notice, 
the  surrogate  will  pass  upon  any  additional  allowance  to 
be  made  to  an  executor,  administrator,  guardian  or  testa- 
mentary trustee,  upon  a  judicial  settlement  of  his  accoimt; 
which  notice  of  adjustment  and  allowance  shall  be  accom- 
panied by  an  affidavit,  setting  forth  the  number  of  days 
necessarily  occupied  in  the  hearing  or  trial,  the  number 
necessarily  occupied  in  preparing  the  accoimt  for  settle- 
ment, and  in  the  preparation  for  the  trial,  the  time  occu- 
pied on  each  day  in  the  rendition  of  the  services,  and  their 
nature  and  extent  in  detail.  In  case  such  trial  shall  have 
been  had  before  a  referee,  the  time  necessarily  occupied 
in  such  trial  before  him  may  be  shown  by  a  certificate  of 
such  referee.  The  affidavit  as  to  disbursements,  time 
engaged  in  trial,  and  in  preparing  the  accoimt  and  for 
trial,  may  be  controverted  by  affidavit. 

Rule  23.  Motions  for  reargument 

All  motions  for  reargument  must  be  sut)mitted  on 
papers,  showing  clearly  that  some  question  decisive  of 
the  case,  and  which  was  presented  by  counsel  upon  the 
argument,  has  been  overlooked  by  the  court;  or  that  the 
decision  is  inconsistent  with  some  statute,  or  with  a  con- 
trolling decision  to  which,  through  the  neglect  or  inad- 
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vertence  of  counsel,  the  attention  of  the  court  was  not 
drawn. 

Rule  24.  General  regulations  of  practice  in  Surrogate's  Court 

1.  Every  proposed  decree  must  be  accompanied  by  a 
copy  of  the  will  in  the  case  of  an  accoimting  of  an  execu- 
tor or  trustee,  and  in  every  case  by  an  affidavit  of  regu- 
larity, setting  forth  the  necessary  jurisdictional  facts. 
A  copy  of  the  form  of  the  affidavit  required  will  be  fur- 
nished by  the  clerk  of  the  coiu1». 

2.  Every  consent,  notice  of  settlement  or  admission  of 
service,  must  be  upon  a  separate  sheet  of  paper  annexed 
to  the  order  or  decree  to  which  it  relates,  and  not  uiK)n 
the  body  or  cover  thereof. 

3,  When  a  petition  for  a  voluntary  accoimting  is  pre- 
sented, the  account  to  which  it  relates  must  be  filed 
therewith. 

4,  Uj)on  an  accounting,  wherein  there  is  no  general 
or  special  guardian,  no  decree  will  be  entered  until  the 
account  has  been  audited  by  a  referee  appointed  for  that 
purpose,  except  upon  the  consent  of  all  the  parties. 

Rule  26.  Transfer  tax  proceeding 

1.  Upon  the  filing  of  the  appraiser's  report  in  a  transfer 
tax  proceeding,  the  smrogate  will  immediately  enter  the 
order  determining  the  value  of  the  property  and  the 
amount  of  tax.  The  matter  will  not  appear  on  the  calen- 
dar at  this  stage,  nor  will  the  court  then  consider  objec- 
tions to  the  report. 

2.  A  party  having  objections  to  the  report,  or  the  order 
entered  thereupon,  may,  within  sixty  days,  file  a  notice 
of  appeal.  Said  notice  to  be  served  upon  all  parties  appear- 
ing before  the  appraiser,  and  proof  of  service  to  be  filed 
with  the  clerk,  with  the  notice  of  appeal.  Thereupon 
the  proceeding  will  be  placed  upon  the  calendar  for  the 
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next  regular  motion  day.    This  notice  must  specify  the 
groimds  pf  objection. 

3.  A  special  guardian  will  be  appointed  to  protect  the 
interests  of  infants  upon  the  return  of  the  appraiser's 
notice,  if  it  appears  that  their  rights  are  involved  and 
they  are  not  otherwise  adequately  represented. 
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RULES  OF  PRACTICE 

IN   THE 

SURROGATE'S  COURT  OP  KINGS 
COUNTY 

(Adopted  January  1,  1906,  and  amended  Sept.  9, 1909,  and  Jan.  20,  1910) 

Rule     1.  When  open;  calendar. 

2.  Notice  of  appearance. 

3.  Filing  of  copy  of  will;  adjournments. 

4.  Settlemoit  of  orders  and  decrees. 

5.  Exemplified  copies  of  foreign  wills. 

6.  Principals  and  sureties  to  qualify  at  same  time. 

7.  Allowance  for  support  of  infant. 

8.  When  letters  will  not  issue. 

9.  Endorsement  of  papers. 

10.  Special  guardians. 

1 1 .  Affidavit  of  regularity  in  proceeding  for  paying  dthis  from  realty. 

12.  Petition  for  voluntary  accounting. 

13.  Reports  of  special  guardians  in  accoimtings. 

14.  Notice  of  settlement,  when  required. 

15.  Objections  to  accounting. 

16.  Referee's  report  on  contested  acooimt. 

17.  Accounting  by  executor,  etc.,  with  will  annexed. 

18.  Continuous  proceedings. 

19.  Allowance  to  executors,  etc. 

20.  Custody  of  papers  on  file. 

21.  Disputed  claims. 

22.  Failure  to  submit  findings  and  decree;  costs. 

23.  Application  for  leave  to  compromise. 

24.  Application  for  letters  of  administration. 

Rule  I.  When  open;  calendar 

The  Surrogate's  Court  is  open  for  the  transaction  of 
business  from  9  a.  m.  to  4  p.  m.,  except  Saturdays,  when 
the  office  closes  at  noon;  from  July  1st  to  August  31st, 
inclusive,  from  9  a.  m.  to  2  p.  m. 
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Monday,  Tuesday,  Wednesday  and  Thursday  are 
calendar  days;  the  calendar  will  be  called  on  those  days 
at  ten  o'clock  a.  m. 

Rule  n.  Notice  of  appearance 

A  party  seeking  to  contest  the  probate  of  a  will  must 
file  a  notice  of  appearance  with  the  clerk  of  the  court, 
together  with  a  verified  answer. 

Rule  m.  Filing  of  copy  of  will;  adjournments 

In  all  probate  proceedings  a  copy  of  a  will  must  be 
filed  with  the  petition;  and  on  or  before  the  return  day  of 
the  citation  the  original  will  must  be  filed.  The  proofs 
of  service  should  be  returned  before  four  o'clock  on  the 
day  preceding  the  return  of  the  citation.  Should  no  one 
appear  on  the  call  of  the  calendar  the  proceeding  will  be 
adjourned  to  the  next  calendar  day. 

Rule  IV.  Settlement  of  orders  and  decrees 

All  orders  and  decrees  to  be  entered  on  litigated  motions, 
and  all  decrees  in  contested  probate  proceedings  must 
be  settled  on  two  days'  notice  to  all  parties  appearing. 

Rule  V.  Exemplified  copies  of  foreign  wills 

All  exemplified  copies  of  foreign  wills  must  be  accom- 
panied by  a  petition  and  order  for  recording  the  same. 

Rule  VI.  Principals  and  sureties  to  qualify  at  same  time 

Principals  and  sureties  in  administration  and  guardian- 
ship appointments  must  appear  and  qualify  at  the  same 
time  before  the  administration  clerk.  No  bond  for  a 
sum  less  than  fifty  dollars  will  be  approved,  and  no  bond 
given  by  a  surety  company  where  the  penalty  exceeds 
five  thousand  dollars  will  be  approved  unless  a  certificate 
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Infants;  letters;  endorsement;  guardian  —  Rules  7-10 

of  the  company  is  attached  to  said  bond  showing  joint 
control  of  the  fund. 

Rule  Vn.  Allowance  for  support  of  infants 

No  allowance  will  be  made  to  infants  for  support  or  edu- 
cation under  section  2846,  Code  Civ.  Pro.,  unless  the  pe- 
tition shows  that  an  annual  accounting  has  been  properly 
filed  or  good  cause  is  therein  shown  why  it  has  not  been 
filed.  The  petition  must  show  also  the  terms  of  any  previ- 
ous order  in  the  same  estate,  or,  if  none  has  been  made, 
that  fact  must  be  stated.  Except  in  exceptional  cases, 
an  allowance  will  be  made  for  the  period  of  one  year  only, 
and  the  order  must  so  provide.  Where  the  infant  is  over 
fourteen  years  of  age,  he  must  join  in  the  petition;  and 
when  appUcation  is  made  by  any  person  other  than  the 
guardian  of  the  property  it  must  be  made  on  at  least  two 
days'  notice  to  such  guardian. 

Rule  Vm.  When  letters  will  not  issue 

No  letters  of  administration  will  be  issued  while  another 
application  for  letters  on  the  same  estate  is  pending. 

Rule  IX.  Endorsement  of  papers 

All  petitions,  decrees,  orders  and  other  papers  must  be 
endorsed  with  the  title  of  the  proceeding,  distinctly  in- 
dicating the  nature  of  the  application,  title  of  the  estate 
and  name  and  post  oflBce  address  of  attorney,  A  proposed 
order  should  not  be  attached  to  any  other  paper. 

Rule  X.  Special  guardian 

In  the  absence  of  a  petition  by  an  infant  over  fourteen 
years  of  age  for  the  appointment  of  a  special  guardian  in 
any  proceeding,  the  surrogate  will  appoint  a  special  guard- 
ian upon  his  own  motion.    No  special  guardian  to  rep- 
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resent  the  interest  of  an  infant  in  any  proceeding  will  be 
appointed  on  the  nomination  of  a  proponent  or  the 
accounting  party  or  his  attorney,  or  upon  the  application 
of  a  person  having  an  interest  adverse  to  that  of  the  infant. 
To  authorize  the  appointment  of  a  person  as  a  special 
guardian  on  the  application  of  an  infant  or  otherwise  in  a 
proceeding  in  this  court,  or  to  entitle  a  general  guardian  of 
such  infant  to  appear  for  him  in\such  proceeding,  it  must 
appear  that  such  person,  or  such  general  guardian,  is  com- 
petent to  protect  the  right  of  the  infant,  and  that  he  has 
no  interest  adverse  to  that  of  the  infant,  and  is  not  con- 
nected in  business  with  the  attorney  or  counsel  of  any 
party  to  the  proceeding. 

Rule  XI.  Affidavit  of  regularity 

Before  the  making  of  a  decree  imder  Chapter  XVIII, 
Title  V,  Code  of  Civil  Procedure,  an  affidavit  of  regularity 
must  be  filed  by  the  attorney  for  the  petitioner. 

Rule  Xn.  Petition  for  voluntary  accounting 

When  a  petition  for  a  volimtary  accoimting  is  presented, 
the  account  and  vouchers  to  which  it  relates  must  be  filed 
therewith. 

Rule  Xm.  Reports  of  special  guardians  in  accountings 

Special  guardians  in  accounting  proceedings  must  file 
their  rej)orts  within  eight  days  from  the  time  of  their 
appointment,  except  where  objections  are  filed,  an  ad- 
journment had,  or  their  time  to  file  report  is  extended  by 
the  surrogate.  The  report  or  an  accompanying  affidavit 
must  state  in  detail  the  work  done  and  the  number  of 
days  spent  in  its  performance. 

Rule  XIV.  Notice  of  settlement,  when  required 
In  all  accounting  proceedings  where  a  notice  of  appear- 
ance and  demand  are  filed,  or  special  guardians  are  ap- 
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pointed,  two  days'  notice  of  settlement  of  decree  must  be 
given  unless  all  parties  who  have  appeared  consent  to  the 
entry  of  the  decree. 

Rule  XV.  Objections  to  accountings 

On  an  accoimting  by  an  executor,  administrator,  guard- 
ian or  trustee,  which  may  be  contested,  any  person 
interested,  or  a  creditor  desiring  to  contest  the  account, 
must  file  specific  objections  thereto  in  writing.  Objections 
to  items  of  receipts  or  disbursements  must  be  verified. 
All  vouchers  and  other  papers  must  be  so  arranged  as  to 
be  readily  placed  in  the  document  file  boxes  in  use  in  the 
office. 

Rule  ZVI.  Referee's  report  on  contested  accounts 

Referees'  reports  on  contested  accounts  must  conform 
to  section  2545  of  the  Code  of  Civil  Procedure. 

Rule  XVn.  Accounting  by  executor,  etc.,  with  will  annexed 

On  an  accoimting  by  an  executor,  testamentary  trustee, 
or  administrator  with  the  will  annexed,  a  copy  of  the  will 
must  accompany  the  proj)osed  decree. 

Rule  ZVm.  Continuous  proceedings 

In  contested  matters,  making  partial  proof  and  then 
adjourning  to  take  further  proof  will  not  be  permitted,  but 
the  hearing  must  proceed  continuously  imtil  testimony  is 
closed. 

Rule  XIX.  Allowance  to  executors,  etc. 

No  allowance  will  be  made  to  executors  or  adminis- 
trators on  the  judicial  settlement  of  their  accoimts  unless 
the  bill  of  costs  contains  a  detailed  statement  of  the  days 
employed  by  them  in  connection  with  the  accoimt,  show- 
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ing  the  time  occupied  on  each  day  in  the  rendition  of 
the  services,  and  their  nature  and  extent  in  detail. 

Rule  XX.  Custody  of  papers  on  file 

No  record  or  paper  on  file  in  this  court  will  be  intrusted 
to  the  custody  of  the  attorneys  or  parties,  except  for  the 
purpose  of  proper  examination,  in  the  office  where  they 
are  deposited;  and  if  any  such  document  or  paper  shall  be 
needed  before  any  referee  appointed  by  this  court,  the 
same  shall  be  intrusted  to  a  clerk  or  messenger  of  this 
court  and  delivered  to  the  referee,  who  shall  execute  a 
receipt  therefor,  and  for  its  redelivery. 

Rule  XXI.  Disputed  claims 

In  all  cases  where  parties  consent  that  the  surrogate 
may  hear  and  determine  disputed  claims  against  the  es- 
tates of  decedents  upon  the  judicial  settlement  of  the  ac- 
counts of  executors  or  administrators,  as  provided  by  sec- 
tion 1822  of  the  Code  of  Civil  Procedure,  the  attention 
of  the  court  must  be  directed  to  this  fact  on  filing  the 
petition  for  accounting  in  order  that  the  matter  may  be 
placed  upon  the  appropriate  calendar. 

Rule  XXn.  Failure  to  submit  findings  and  decree;  costs 

In  cases  where  parties  to  a  contested  matter  fail  to 
submit  findings  and  decree  in  conformity  with  a  decision 
duly  made  and  rendered  within  thirty  days  after  the 
making  of  such  decision  the  surrogate  will  not  award  costs 
to  any  party. 

Rule  XXiil.  Application  for  leave  to  compromise 

Upon  appUcation  for  leave  to  compromise,  the  peti- 
tioner's attorney,  if  any,  shall  state  whether  or  not  he  has 
become  concerned  in  the  application  or  its  subject-matter 
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at  the  instance  of  the  party  with  whom  the  compromise 
is  proj)osed  and  whether  or  not  he  has  received  or  is  to 
receive  any  compensation  from  such  party.  (Added 
Sept.  9,  1909.) 

Rule  XXIV.  Application  for  letters  of  administration 

Upon  application  for  letters  of  administration,  where 
it  appears  that  an  intestate  was  at  death  the  subject  of 
a  foreign  power,  whose  consul  is  entitled  by  treaty  to  the 
right  of  administration  or  intervention,  notice  of  the  ap- 
pUcation  shall  be  given  to  the  consul  whose  right  is 
concerned.    (Added  Jan,  20,  1910.) 
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COURT  OF  GENERAL  SESSIONS 

IN  AND  FOR  THE 

CITY  AND  COUNTY  OF  NEW  YORK 

CALENDAR  AND  PRACTICE  RULES 

(Adopted  Dec.  14,  1909,  in  effect  Jan.  1,  1910) 

Rule    1.  Indictments,  record  of. 

2.  Calendars. 

3.  Call  calendar  of  prison  actions. 

4.  Call  calendar  of  bail  actions. 

5.  Assignment  of  homicide  actions. 

6.  Assignment  of  bail  or  prison  actions. 

7.  Transfer  of  actions. 

8.  Assignment  when  more  than  one  indictment  against  same  de- 

fendant. 

9.  Co-defendants,  prison  action. 

10.  Calendars. 

11.  Making  calendars. 

12.  Actions  preferred. 

13.  Witnesses,  action  preferred. 

14.  Speedy  trial  necessary,  action  preferred. 

15.  Call  of  calendar,  duty  of  district  attorney. 

16.  Placing  action  on  subsequent  calendar. 

17.  Day  calendar,  trial. 

18.  Action  when  passed,  engagement  of  counsel. 

19.  Bail  after  assignment  of  action. 

20.  Rearrest  of  defendant  under  bail. 

21.  Defendants  indicted  jointly,  trial. 

22.  Plea,  withdrawal  of. 

23.  Trial  after  disagreement  or  mis-trial. 

24.  New  trial. 

25.  New  trial. 

26.  Bail  action,  trial. 

27.  Order  of  procedure. 

28.  Ex  parte  applications. 

29.  Motions,  notices,  notes  of  issue. 

30.  Certification  of  cases  on  appeal. 

31.  Appearance  of  attorneys. 
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Rule  I.  Indictments,  record  of 

The  clerk  shall  enter  in  a  book  a  record  of  all  indictments 
pending  Ln  the  Court  of  General  Sessions  on  the  1st  day 
of  January,  1910,  and  of  all  indictments  which  shall  be 
found  thereafter  in  said  Comt,  or  transferred  thereto  from 
the  Supreme  Cornet,  upon  which  issue  shall  have  been 
joined  by  a  defendant's  plea  or  demurrer.  Said  indict- 
ments tihuU  be  entered  in  said  book  according  to  the  date 
of  the  joinder  of  issue.  When  two  or  more  defendants  are 
jointly  indicted  and  issue  has  been  joined  on  different 
dates,  the  date  of  issue  shall  be  the  date  upon  which  issue 
was  first  joined  by  any  defendant  by  plea. 

Rule  n.  Calendar 

The  clerk  shall  make  and  keep  two  calendars,  to  be 
known,  respectively;  as,  (1)  "Calendar  of  Prison  Actions," 
which  shall  contain  a  list  of  all  actions  wherein  a  defend- 
ant is  imprisoned,  and,  (2)  ''Calendar  of  Bail  Actions," 
which  shall  contain  a  list  of  all  actions  wherein  a  defend- 
ant has  been  admitted  to  bail.  Actions  shall  be  placed  by 
the  clerk  upon  such  calendars,  respectively,  in  the  order 
of  the  joinder  of  issue. 

Rule  ni.  Call  calendar  of  prison  actions 

The  clerk  shall  make  up  from  the  general  Calendar  of 
Prison  Actions  a  calendar  to  be  known  as  the  Call  Cal- 
endar of  Prison  Actions.  Said  calendar  shall  consist  of 
indictments  upon  which  issue  shall  have-  been  joined  by 
plea,  in  the  order  of  the  joinder  of  issue.  Said  calendar 
shall  be  called,  by  the  Judge  holding  Part  I.,  on  Monday, 
Wednesday  and  Friday  of  each  week,  at  2  p.  m.,  unless 
the  said  Judge  shall  otherwise  direct.  Upon  such  call  the 
Judge  shall  assign  said  actions  for  trial,  in  rotation,  to 
Parts  L,  IL  and  III.  of  the  Court,  except  as  hereinafter 
provided. 
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Rule  IV.  Call  calendar  of  bail  actions 

The  clerk  shall  make  up  from  the  general  Calendar  of 
Bail  Actions,  a  calendar  to  be  known  as  the  Call  Calen- 
dar of  3ail  Actions.  Said  calendar  shall  consist  of  indict- 
ments upon  which  issue  shall  have  been  joined  by  plea,  in 
the  order  of  the  joinder  of  issue.  Said  calendar  shall  be 
called  by  the  Judge  holding  Part  I.,  on  Friday  of  each  week, 
at  2  p.  m.,  unless  said  Judge  shall  otherwise  direct.  Upon 
such  call,  the  Judge  shall  assign  said  actions  for  trial  to 
Part  IV.  of  the  Court,  except  as  hereinafter  provided. 

Rule  V.  Assignment  of  homicide  actions 

Actions  in  which  the  defendants  are  charged  with  hom- 
icide, and  all  other  actions  wherein  it  shall  appear  to  the 
satisfaction  of  the  Judge  that  the  trial  will  necessarily  oc- 
cupy more  than  three  days,  whether  the  defendant  is  im- 
prisoned or  under  bail,  shall  be  assigned  to  Part  V.  of  the 
Court  for  trial. 

Rule  VI.  Assignment  of  bail  or  prison  actions 

If  an  extended  term  of  the  Court  be  held,  the  Judge 
calling  the  Call  Calendar  shall  assign  to  it  for  trial  either 
bail  or  prison  actions,  or  both. 

Rule  Vn.  Transfer  of  actions 

A  Judge  holding  any  part  of  the  Court  may  transfer  an 
action  from  his  part  to  another  part,  with  the  concurrence 
of  the  Judge  presiding  over  such  other  part. 

Rule  Vm.  Assignment  when  one  more  than  indictment  against 
same  defendant 

When  there  are  more  indictments  than  one  against  the 
same  defendant,  upon  which  issue  has  been  joined  by  plea, 
the  actions,  when  assigned  for  trial,  shall  be  assigned  to 
the  same  part  of  the  Court. 
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Actions;  calendars,  etc.  —  Rules  9-13 
Rule  IX.  Co-defendants,  prison  .action 

When  there  are  co-defendants  m  an  action,  and  some, 
but  not  all,  furnish  bail,  the  action  shall  be  deemed  a  prison 
action  as  against  all  the  defendants. 

Rule  Z.  Calendars 

Each  part  of  the  Court  shall  have  two  calendars,  to  be 
known  respectively;  as,  (1)  Preferred  Calendar;  and, 
(2)  Regular  Calendar. 

Rule  XI.  Making  calendars 

The  clerk  shall  make  up  calendars  for  the  respective 
parts  of  the  Coiu-t  for  each  day,  from  the  actions  assigned 
from  the  Call  Calendars,  in  the  order  of  the  dates  of  the 
joinder  of  issue.  He  shall  arrange  the  actions  entitled  to 
a  preference  under  the  title,  "Preferred  Calendar,"  and 
all  other  actions  under  the  title  "Regular  Calendar." 

Rule  Xn.  Actions  preferred 

When  a  defendant  in  an  action  is  charged  with  the  viola- 
tion of  any  provision  of  sections  480  or  481  of  the  Penal 
Law,  or  when  a  defendant  under  the  age  of  sixteen  years 
is  charged  with  an  offense  triable  in  this  Court,  or  when  a 
defendant  is  charged  with  an  offense  against  the  person  of 
a  child  under  the  age  of  sixteen  years;  the  trial  of  any  such 
action  shall  have  preference  over  all  other  actions  in  the 
part  of  the  Court  to  which  it  is  assigned;  and  the  clerk 
shall  place  the  action  upon  the  calendar  of  said  part  under 
the  title  "Preferred  Calendar." 

Rule  Xm.  Witnesses,  actions  preferred 

When  a  witness  has  given  an  undertaking,  or  is  detained 
to  appear  against  a  defendant  in  an  action,  or  when  a  ma- 
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terial  witness  in  an  action  is  a  non-resident,  or  is  about  to 
leave  the  State,  the  trial  of  any  such  action  shall  be  placed 
upon  the  Preferred  Calendar  following  the  actions  en- 
titled to  a  preference  under  Rule  XII. 

Rule  XIV.  Speedy  trial  necessary,  action  preferred 

The  trial  of  an  action  may  also  be  preferred,  whether 
or  not  such  action  be  on  the  Call  Calendar,  when  it  ap- 
pears, by  certificate  of  the  District  Attorney,  or  by  affi- 
davit of  the  defendant,  to  the  satisfaction  of  the  Judge 
presiding  in  Part  I.  that  there  should  be  a  speedy  trial. 
The  action  shall  be  assigned  thereupon  to  a  part  of  the 
Court  and  shall  be  tried  immediately  or  upon  the  conclu- 
sion of  any  action  on  trial  in  such  part.  The  motion  to 
prefer  shall  be  made  on  one  day's  notice. 

Rule  XV.  Call  of  calendar,  duty  of  district  attorney 

Upon  the  call  of  the  Call  Calendar,  it  shall  be  the  duty 
of  the  District  Attorney,  by  certificate,  or  of  the  defend- 
ant, by  affidavit,  to  inform  the  Judge  if  an  action  be  en- 
titled to  preference  under  Rules  XII.,  XIII.  and  XIV.,  or 
if  a  special  disposition  of  the  action  be  required  imder 
Rules  v.,  VIII.,  IX.  and  XVI. 

Rule  XVI.  Placing  action  on  subsequent  calendar 

If,  upon  the  call  of  a  Call  Calendar,  it  be  established  by 
certificate  of  the  District  Attorney  or  by  affidavit  of  the 
defendant,  to  the  satisfaction  of  the  Judge  that  an  action 
should  not  then  be  assigned  to  a  part  for  trial,  the  Judge 
may  direct  that  the  action  be  placed  upon  a  subsequent 
Call  Calendar. 

Rule  XVn.  Day  calendar,  trial 

When  an  action  appears  upon  the  day  calendar  it  must 
be  tried,  unless  it  appears  by  certificate  of  the  District 
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Attorney  or  by  affidavit  of  the  defendant  to  the  satisfac- 
tion of  the  Judge  calling  the  day  calendar  that,  in  conse- 
quence of  the  happening  of  an  event  since  the  action  was 
assigned  for  trial,  the  trial  thereof  cannot  proceed  with 
justice  to  either  the  People  or  the  defendant;  the  Judge 
may  then  set  the  action  down  for  trial  on  another  day  in 
the  term,  or  transfer  the  action  to  the  Call  Calendar. 

Rule  XVm.  Action  when  passed,  engagement  of  counsel 

When  an  action  is  on  the  day  calendar  for  trial,  if  it 
shall  appear  to  the  Judge,  by  affidavit,  that  the  counsel 
who  is  to  try  the  action  is  to  argue  a  cause  on  the  day  cal- 
endar of  the  Supreme  Court  of  the  United  States,  or  on 
the  day  calendar  of  the  Court  of  Appeals  of  the  State  of 
New  York,  or  on  the  day  calendar  of  any  Appellate  Divi- 
sion of  the  Supreme  Court,  or  is  actually  engaged  in  the 
trial  of  a  cause  in  a  court  of  record  in  the  State  of  New 
York,  the  trial  of  the  action  shall  be  passed  for  the  day,  or 
until  such  argument  or  trial  is  concluded,  unless  the  trial 
in  which  counsel  is  engaged  is  a  protracted  one.  In  no 
other  event,  except  as  provided  in  Rule  XVII.,  shall  the 
trial  of  the  action  upon  the  day  calendar  be  passed  for  the 
day. 

Rule  XIX.  Bail  after  assignment  of  actions 

When  a  defendant  gives  bail  after  the  action  has  been 
assigned  to  a  part  for  the  trial  of  prison  actions,  the  action 
shall  be  disposed  of  in  the  part  to  which  it  was  originally 
assigned;  or,  in  the  discretion  of  the  Judge  presiding  in 
such  part,  it  may  be  transferred  to  Part  IV.  for  trial. 

Rule  XX.  Rearrest  of  defendant  under  bail 

If  a  defendant  under  bail  be  rearrested  on  the  original 
charge  and  be  thereupon  committed,  the  action  shall  be 
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Indictment;  trial;  new  trial  —  Rules  21-24 

placed  on  the  calendar  for  prison  actions,  unless  he  be  ad- 
mitted again  to  bail. 

Rule  XXI.  Defendants  indicted  jointly,  trial 

When  two  or  more  defendants  are  jointly  indicted  and 
one  or  more  defendants  have  been  tried  before  the  Judge 
holding  the  part  to  which  the  action  was  assigned,  the 
trial  of  the  remaining  defendant  or  defendants  shall  pro- 
ceed before  the  same  Judge;  unless  otherwise  ordered  by 
such  Judge,  or,  in  his  absence,  by  the  Judge  presiding  in 
Parti. 

Rule  XXn.  Plea,  withdrawal  of 

When  an  action  is  called  upon  the  Call  Calendar  a  de- 
fendant may  apply  to  withdraw  his  plea  of  not  guilty 
and  interpose  a  plea  of  guilty.  A  defendant,  at  any  time 
after  his  action  has  been  assigned  for  trial  to  a  part  of  the 
Court,  may  apply  also  in  such  part,  upon  one  day's  notice 
to  the  District  Attorney,  to  withdraw  his  plea  of  not  guilty 
and  interpose  a  plea  of  guilty. 

Rule  XXm.  Trial  after  disagreement  or  mis-trial 

When  an  action  has  been  tried  and  the  jury  have  dis- 
agreed, or,  if  there  has  been  a  mis-trial,  or  a  juror  has  been 
withdrawn,  the  action  may  be  tried  again  in  the  same  part 
of  the  Court,  or,  in  the  discretion  of  the  Judge,  the  action 
may  be  transferred  to  the  next  appropriate  Call  Calendar, 
and  it  shall  appear  at  the  head  thereof. 

Rule  XXIV.  New  trial 

When  a  judgment  of  conviction  is  reversed  and  a  new 
trial  ordered  the  action  shall  be  restored  to  the  appropriate 
Call  Calender  within  ten  days,  and  it  shall  appear  at  the 
head  thereof. 
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Rule  ZXV.  New  trial 

If  a  judgment  of  conviction  in  the  Magistrates'  Court 
be  reversed  and  a  new  trial  ordered,  such  new  trial  shall 
proceed  before  the  Judge  who  ordered  the  new  trial,  on  a 
day  to  be  fixed  by  said  Judge. 

Rule  XXVI.  Bail  action,  trial 

No  trial  of  a  bail  action  shall  be  had  diuing  the  months 
of  July,  August  and  September,  except  an  action  entitled 
to  a  preference  under  the  rules. 

Rule  XXVn.  Order  of  procedure 

The  order  of  procedure  shall  be  as  follows: 
Part  L  — 

1.  Judicial  direction  of  the  Grand  Jiuy, 

2.  Call  of  the  day  calendar  10.30  a.  m. 

3.  Motions  and  appeals. 

4.  Pleadings. 

5.  Sentences. 

6.  Pleas  of  guilty  to  indictments  from  day  calendar. 

7.  Trials. 

8.  Gall  Calendar  —  Monday,  Wednesday  and  Friday, 
2  p,  m. 

Parts  IL,  IIL,  IV.  and  V.  — 

1.  Call  of  the  day  calendar  10.30  a.  m. 

2.  Sentences. 

3.  Pleas  of  guilty  to  indictments. 
4-  Trials. 

A  Judge  may,  in  his  discretion,  depart  from  this  order  of 
procedure. 

Rule  XXVm.  Ex  parte  applications 

Ex  parte  applications  to  issue  a  bench  warrant,  or  to 
fix  or  increase  bail,  in  an  action  which  has  been  assigned 
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to  a  part  for  trial,  shall  be  made  to  the  Judge  of  such  part, 
or,  in  his  absence,  to  any  Judge  of  the  Court. 

All  other  ex  parte  applications  and  all  other  motions, 
except  those  incidental  to  the  trial  of  an  action,  shall  be 
made  in  Part  I. 

Rule  XXIX.  Motions,  noticeSy  notes  of  issue 

Motions  to  be  made  in  Part  I.  may  be  noticed  for  any 
Court  day  diuing  the  term.  They  must  be  noticed  for 
10.30  a.  m.  Two  days'  notice  of  motion  shall  be  given, 
unless  an  order  to  show  cause  retiunable  in  less  time  be 
granted.  Each  side  shall  be  allowed  fifteen  minutes  on 
the  argument  of  a  motion,  or  of  an  appeal,  unless  the  Court 
shall  otherwise  order. 

Notes  of  issue  for  motions  and  appeals  must  be  filed 
with  the  clerk  of  the  Court  at  least  one  day  before  the 
day  on  which  the  motion  or  appeal  is  noticed  to  be  heard, 
except  where  an  order  to  show  cause  returnable  in  less 
time  is  granted;  when  the  clerk  shall  place  the  motion 
upon  the  calendar  at  any  time  before  the  hearing,  upon 
the  exhibition  of  the  order  to  show  cause  and  the  filing  of 
a  note  of  issue. 

Rule  XXX.  Certification  of  cases  on  appeal 

All  cases  on  appeal  to  the  Appellate  Division,  First  De- 
partment, must  be  submitted  to  the  clerk  of  this  Court 
for  certification  at  least  five  days  before  the  time  specified 
in  Appellate  Division  Rule  VI. 

Rule  XXXI.  Appearance  of  attomejrs 

Upon  the  application  of  an  attorney  duly  authorized 
to  practice  in  the  courts  of  this  State,  the  clerk  shall  en- 
ter, in  a  book  to  be  kept  for  such  purpose,  and  known  as 
the  '*  Appearance  Book,''  the  appearance  of  such  attorney 
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on  behalf  of  a  defendant  charged  with  crime  m  an  action 
pending  in  this  Court.  The  clerk  shall  not  enter  any  sub- 
sequent appearance  of  another  attorney  for  such  defend- 
ant, without  an  order  in  writing  made  by  a  Judge  of  this 
Court. 

Whenever  an  appearance  is  entered,  as  above  specified, 
and  the  defendant  in  the  action  is  imprisoned  in  the  City 
Prison,  the  clerk  shall  forthwith  notify  the  Warden  of  the 
City  Prison  of  the  name  of  the  attorney  appearing,  and 
the  name  of  the  prisoner  for  whom  such  attorney  appears. 

Upon  the  presentation  of  an  order  of  any  Judge  of  the 
Court,  the  clerk  shall  also  issue  a  permit  to  the  attorney 
named  in  such  order,  authorizing  him  to  confer  with  the 
defendant  or  defendants  named  therein,  and  such  attor- 
ney shall  thereupon  make  an  entry  to  that  effect  in  the 
Appearance  Book. 

Pursuant  to  the  provisions  of  chapter  542  of  the  Laws 
of  1909,  the  foregomg  rules  are  adopted  as  the  Calendar 
and  Practice  Rules  of  the  Coiui;  of  General  Sessions  in  and 
for  the  City  and  County  of  New  York,  to  be  in  force  on 
and  after  January  1,  1910. 

Dated  New  York,  December  14,  1909. 
By  order  of  the  Court, 

Edward  R.  Carroll, 
Clerk  of  Coiu*t. 
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RULES 

OF  *i^n  w 

CITY  COURT  OF  NEW  YORK 

(Adopted  June  7,  1010,  in  effect  September  1,  1010) 

Rule    1.  Trial  Terms. 

2.  Special  calendar  for  short  causes. 

3.  P^^ferred  causes. 

4.  Actions  transferred  from  other  courts. 

6.  Pleadings  furnished  to  court  —  duty  of  attorney. 

6.  Cases  in  which  a  new  trial  is  ordered  at  Appellate  Court. 

7.  Marine  cases. 

8.  Jurisdiction. 
0.  Special  Term. 

10.  Ex  parte  order  of  reference  in  supplementary  proceedings. 

11.  Extension  of  time  to  answer. 

12.  Daily  motion  calendar. 

13.  Order  in  supplementary  proceedings  to  punish  for  contempt; 

when  returnable. 

14.  Calendar  practice  —  call  calendar. 
Day  calendar. 

15.  Fees  paid  to  the  clerk  not  returnable.  ^ 

16.  Special  rules  concerning  the  duties  and  obligations  of  the  clerk 

of  the  City  Court  of  the  City  of  New  York. 

17.  Restoration  upon  dismissal  of  complaint. 
Former  rules  abrogated. 

In  convention  pursuant  to  section  323  of  the  Code  of 
Civil  Procedure  ordered  that  the  following  rules  be  and 
they  are  hereby  adopted  as  the  rules  of  practice  for  the 
City  Court  of  the  City  of  New  York,  to  take  effect 
September  1,  1910. 

Rule  L  Trial  Terms 

Each  Trial  Term  shall  begin  on  the  first  Monday  of 
the  month  for  which  it  is  assigned,  ftud  may  becon- 
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tinued  until  and  including  the  Friday  preceding  the  first 
Monday  of  the  ensuing  month.  No  Trial  Term  shall  be 
held  during  the  months  of  July,  August  and  Septem- 
ber, except  as  hereinafter  prescribed.  The  justice  as- 
signed to  the  Special  Term,  during  the  months  of  July, 
August  and  September,  with  a  jury,  or  without,  where 
none  is  required  by  the  parties,  may  try  "marines  cases," 
or  any  case  in  which  the  defendant  may,  by  order  of  a 
justice  of  this  court,  be  actually  confined  in  jail  and  un- 
able to  furnish  bail,  and  when  the  circumstances  of  the  case 
are,  in  the  judgment  of  said  justice,  such  as  to  demand 
a  speedy  trial  in  furtherance  of  justice,  and  in  such 
cases  the  justice  assigned  to  the  Special  Term  during 
those  months  may  hold  such  trial  in  that  branch  of  the 
court. 

Rule  II.  Special  calendar  for  short  causes 

There  shall  be  a  Special  Calendar  to  be  called  in  Part 
IV.  for  the  trial  of  actions  placed  thereon  pursuant  hereto, 

In  actions  on  contract,  of  replevin,  or  for  conversion, 
where  a  note  of  issue  has  been  filed  and  the  cause  noticed 
for  trial,  either  party  may  apply  to  the  Special  Term,  on 
two  days'  notice  to  the  adverse  party,  for  an  order  placing 
the  cause  on  the  Special  Calendar.  Upon  such  appUcation, 
if  it  satisfactorily  appear,  by  affidavit  and  the  pleadings, 
that  the  trial  of  the  action  will  not  occupy  more  than  two 
hours,  and  that  no  good  reason  exists  why  the  same  should 
not  be  promptly  tried,  the  court  may,  by  order,  place  the 
cause  on  the  Special  Calendar  for  trial.  The  order  shall 
specify  the  number  of  the  cause  on  the  General  Calendar, 
and  a  copy  thereof  must  be  filed  with  the  calendar  clerk. 
If  the  trial  shall  actually  occupy  more  than  two  hours, 
the  court  may,  in  its  discretion,  send  the  cause  to  the  foot 
of  the  General  Calendar. 

No  action  brought  for  the  recovery  of  less  than  $250, 
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which  could  have  been  brought  in  the  Municipal  Court  of 
The  City  of  New  York,  will  be  advanced  to  the  Special 
Calendar. 

All  actions  hereafter  advanced  to  the  Special  Calendar 
shall  be  called  and  tried,  or  otherwise  disposed  of,  in  the 
order  in  which  the  same  are  placed  thereon,  imless  post- 
poned for  legal  cause,  shown  by  affidavit. 

Rule  III.  Preferred  causes 

Application  for  a  preference,  under  section  791  of  the 
Code  of  Civil  Procedure,  must  be  made  in  Trial  Term, 
Part  I.,  and  notice  thereof  served  with  the  notice  of  trial, 
agreeably  to  section  793. 

Rule  IV.  Actions  transferred  from  other  courts 

In  actions  transferred  to  this  court,  by  consent,  from 
other  coiu1»  of  record,  the  party  filing  the  order  of  transfer 
•shall  file  with  the  clerk  of  this  court  engrossed  copies  of 
the  summons  and  pleadings  in  such  action;  and  the  clerk 
shall,  on  filing  such  process  and  pleadings,  enter  said 
cause  on  the  Trial  Calendar. 

Rule  v.  Pleadings  furnished  to  court  —  duty  of  attorney 

It  shall  be  the  duty  of  the  attorney,  by  whom  the  copy 
of  the  pleadings  shall  be  furnished,  for  the  use  of  the  court 
on  a  trial,  to  plainly  designate,  on  each  pleading,  the  part 
or  parts  thereof  which  are  claimed  to  be  admitted  or 
controverted  by  the  succeeding  pleading. 

Rule  VI.  Cases  in  which  a  new  trial  is  ordered  at  appellate  court 

In  Heu  of  the  pleadings,  in  actions  wherein  a  new  trial 
is  granted,  the  party  moving  the  case  for  trial  must  fur- 
nidi  the  justice  with  a  printed  copy  of  the  appeal  book, 
and  a  copy  of  the  opinion  of  the  Appellate  Court,  on  whose 
order  the  case  is  remanded  for  the  new  trial. 
36 
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Rule  Vn.  Marine  cases 

Marine  cases  must  be  commenced  (imder  the  Code)  by 
summons,  and  if  the  plaintifiF  appUes  for  an  order  of  arrest 
to  accompany  the  smnmons,  it  must  be  in  the  form  and 
to  the  effect  required  by  section  3178.  The  pleadings 
may  be  oral,  or  in  writing;  if  oral,  the  clerk  must  enter  the 
substance  thereof  in  the  minutes.  If  a  jury  be  demanded, 
the  justice  presiding  at  Special  Term  may,  in  his  discretion, 
transfer  the  action  to  any  one  of  the  Trial  Terms;  or  he 
may  cause  to  be  impanelled  a  jmy  for  the  purpose,  and 
try  the  cause  at  Special  Term;  and  said  tribimal  is  hereby 
declared  to  be  a  Trial  Term  for  the  special  pmpdse  of 
considering  and  determining  such  cases. 

Rule  VIII.  Jurisdiction 

Torts  conmiitted  on  board  a  foreign  ship,  on  the  high 
seas,  must  be  considered  as  having  occurred  within  the 
territorial  limits  of  the  foreign  nation  to  which  the  vessel 
belongs;  and  the  parties  having  the  ship's  equipage, 
though  actually  here,  are  still  deemed  within  the  foreign 
jurisdiction.  In  such  case,  the  court,  having  discretion 
to  exercise  the  power,  will  decline  jurisdiction,  unless  it 
is  made  to  appear  either:  First,  that  the  plaintiff  or  de- 
fendant has  been  regularly  discharged  from  his  ship  by 
competent  authority;  or,  second,  that  either  of  the  parties 
is  a  resident  or  citizen  of  the  United  States.  In  the  ex- 
cepted cases  only  will  process  be  allowed. 

Rule  IX.  Special  Term 

The  justice  assigned  to  the  Special  Term  shall  also 
attend  to  the  Chambers  business  during  the  term  to 
which  he  may  be  assigned.  Demurrers  shall  be  heard 
and  determined  at  Special  Term,  and  may  be  brought  on 
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for  hearing  upon  the  usual  notice  of  argument  and  the 
filing  of  the  note  of  issue  provided  for  in  Rule  XII. 

Rule  X.  Ex  parte  order  of  reference  in  supplementary 
proceedings 

No  ex  parte  order  of  reference  will  be  made  in  supple- 
mentary proceedings. 

Rule  XI.  Extension  of  time  to  answer 

No  extension  of  time  to  answer  for  more  than  two  days 
will  be  granted,  unless  upon  notice  to  plaintiff's  attorney. 

Rule  XII.  Daily  motion  calendar 

The  clerk  assigned  to  Special  Term  and  Chambers  shall 
prepare  a  motion  calendar  for  each  day  of  the  term,  other 
than  Saturdays,  and  place  thereon  all  causes  in  which 
notes  of  issue  have  been  filed,  not  later  than  4  p.  m.  of 
the  day  previous  to  the  return  day  of  the  motion,  and 
furnish  a  copy  thereof  to  the  New  York  Law  Journal  for 
publication.  The  justice  presiding  at  Special  Term  may 
add  to  the  calendar,  on  a  day  for  which  it  is  noticed,  any 
motion  not  appearing  thereon.  Motions  must  be  made 
returnable  at  10.30  a.  m.  at  which  hour  the  calendar  will 
be  called  and  defaults  noted. 

Rule  Xni.  Order  in  supplementary  proceedings  to  punish 
for  contempt;  when  returnable 

Orders  in  supplementary  proceedings,  to  punish  a  judg- 
ment debtor  for  contempt,  shall  not  be  made  returnable  in 
less  than  three  days  from  the  time  of  service  thereof. 

Rule  XIV.  Calendar  practice  —  call  calendar 

The  clerk  shall  make  up  a  Call  Calendar  of  cases  from 
the  General  Calendar  of  the  court,  which  calendar,  or 
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the  numbers  of  the  cases  included  thereon,  shall  be 
published  at  least  two  days  before  the  same  is  called. 
This  calendar  shall  be  called  by  the  Justice  assigned  to 
Part  III.,  Trial  Term,  on  the  Friday  preceding  the  com- 
mencement of  each  term,  at  2  p.  m.,  unless  another  day 
is  specially  fixed  by  him  to  call  such  calendar  in  the 
Special  Term  room.  Causes  on  such  Call  Calendar  must 
be  answered  ''ready'*  or  ''off."  "Ready"  will  mean 
that  the  causes  so  answered  are  to  be  placed  upon  sub- 
sequent Day  Calendars  for  trial,  and  if  the  causes  are 
marked  "off,"  causes  so  answered  will  not  again  appear 
upon  the  Call  Calendar  until  the  last  number  of  said 
call  which  is  marked  "ready"  shall  have  been  reached 
upon  the  Day  Calendar  for  trial. 

Causes  appearing  more  than  three  times  upon  the  said 
Call  Calendar,  shall,  unless  then  answered  "ready,"  be 
sent  to  such  future  call  as  the  Justice  calling  the  said 
calendar  may  designate,  or  said  causes  may  be  sent  to 
the  Day  Calendar  for  disposal. 

Day  Calendar 

The  said  Clerk  shall  make  up  a  Day  Calendar  for  each 
day  from  the  causes  so  marked  "ready"  upon  the  Call 
Calendar  of  the  court,  upon  which  shall  be  placed  all 
such  causes  so  marked  "ready"  at  the  previous  call  or 
remaining  undisposed  of  from  the  calls  theretofore  had, 
which  Day  Calendar  shall  be  called  in  the  Trial  Term 
room.  Part  III.,  of  this  court,  at  9.45  a.  m.  each  day,  and 
three  causes  therefrom  shall  be  assigned  to  each  of  the 
several  Trial  Parts,  except  Part  IV.,  for  trial. 

When  a  cause  thus  set  down  on  the  Call  Calendar  on 
any  Friday  as  "ready"  appears  upon  the  Day  Calendar, 
it  must  be  tried  or  go  to  the  foot  of  the  General  Calendar, 
unless  it  appears  by  affidavit  to  the  satisfaction  of  the 
Justice  calling  the  Day  Calendar  that  the  trial  cannot  with 


Digitized  by 


Google 


Rules  of  New  York  City  Court  565 

Fees  paid  to  the  clerk  not  returnable  —  Rule  16 

justice  to  one  of  the  parties  proceed.  The  court  may  then 
by  order  set  the  cause  down  for  trial  on  another  day  in 
the  term,  or  place  the  cause  on  the  Call  Calendar  for  a 
subsequent  call. 

In  a  cause  upon  the  Day  Calendar  for  trial,  where  it 
shall  appear  to  the  court  by  affidavit  that  counsel  who  is 
to  try  the  cause  is  to  argue  a  cause  on  the  Day  Calendar 
of  the  Supreme  Court  of  the  United  States,  or  upon  the 
Day  Calendar  of  the  Court  of  Appeals  of  the  state  of  New 
York,  or  upon  the  Day  Calendar  in  the  Appellate  Division 
of  the  Supreme  Coiui,  or  is  actually  engaged  in  the  trial 
of  a  cause  in  a  court  of  record  of  the  coimties  of  New  York 
or  Kings,  the  cause  shall  be  passed  for  the  day,  or  until 
such  argument  or  trial  is  concluded,  unless  the  trial  in 
which  counsel  is  engaged  is  a  protracted  one.  In  no  other 
event  shall  a  cause  upon  the  Day  Calendar  be  passed  for 
the  day. 

In  no  event  shall  a  cause  on  the  Day  Calendar  be  passed 
from  day  to  day  on  account  of  the  engagement  of  coimsel 
for  more  than  two  days.  Not  more  than  two  causes  shall 
be  held  "ready"  on  the  Day  Calendar  for  one  counsel, 
in  addition  to  the  cause  in  which  he  is  engaged,  and  in  all 
causes  the  counsel  who  is  to  try  the  same  must  be  desig- 
nated, if  required  by  the  court,  on  the  call  of  the  Day 
Calendar. 

Actiotis  in  which  new  trials  are  ordered  will,  upon  ap- 
plication to  the  Special  Term,  upon  two  days'  notice,  be 
placed  upon  the  Call  Calendar  without  filing  a  new  note 
of  issue. 


Rule  XV.  Fees  paid  to  the  clerk  not  returnable 

Fees  paid  upon  filing  notes  of  issue,  are,  as  soon  as  they 
reach  the  hands  of  the  clerk,  in  the  constructive  possession 
of  The  City  of  New  York;  and  it  is  made  the  official  duty 
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of  that  clerk  to  pay  them,  with  other  lawful  fees  collected 
by  virtue  of  his  oflBce,  into  the  city  treasury. 

Rule  XVI.  Special  rules  concerning  the  duties  and  obligations 
of  the  clerk  of  the  City  Court  of  the  City  of  New  York 

1.  The  clerk,  on  assuming  oflBce,  shall  make  and  file,  in 
duplicate,  his  oath  of  office,  one  of  which  duplicates  shall 
be  filed  in  the  office  of  the  city  clerk,  the  other  in  the 
clerk's  oflSce  of  this  court,  and  give  a  bond  as  now  pre- 
scribed by  law. 

2.  The  clerk,  or,  in  his  absence,  the  deputy,  shall  make 
statements  in  writing,  duly  verified  by  his  oath,  of  all 
moneys  received  for  fees  or  otherwise  by  him  as  said  clerk, 
and  shall  pay  into  the  Finance  Department  of  The  City  of 
New  York  all  such  moneys  so  received  by  him  for  the 
use  of  or  belonging  to  the  city,  as  required  by  law;  and 
these  acts  shall  be  done  once  in  each  and  every  month, 
and  a  dupUcate  of  such  statements  in  writing,  also  duly 
verified,  shall  be  at  the  same  time  deUvered  to  the  Chief 
Justice  of  this  court,  or,  in  his  absence,  to  the  justice  then 
presiding  at  the  Special  Term,  accompanied  by  a  voucher 
from  the  said  finance  department,  showing  that  such 
money  has  been  actually  so  paid  over  after  the  auditing 
and  approval  of  the  monthly  statement  by  the  depart- 
ment. 

Rule  XVII.  Restoration  upon  dismissal  of  complaint 

Where  a  complaint  is  dismissed,  or  an  inquest  allowed, 
at  a  Trial  Term,  the  cause  will  not  be  restored  on  con- 
sent of  the  parties;  but  the  facts  may  be  presented  to 
the  justice  presiding  in  the  part  where  the  cause  was  dis- 
posed of,  or  at  the  Special  Term,  by  motion,  for  action 
thereon. 
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Former  rules  abrogated 

All  rules  heretofore  in  force,  and  not  contained  herein, 
are  hereby  annulled. 
By  the  court: 

Edward  F.  O'Dwyer. 

Francis  B.  Delehanty. 

Joseph  I.  Green. 

John  V.  McAvoy. 

Thomas  F.  Donnelly. 

Richard  T.  Lynch. 

Alexander  Finelite. 

Peter  Schmuck. 

Edward  B.  La  Fetra. 

Richard  H.  Smith. 
Court  House,  June  7th,  1910. 
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RULES 

OP  THE 

MUNICIPAL  COURT  OF  NEW  YORK 

(Adopted  December,  1907) 

RULES  OF  PRACTICE 

Rule     1.  Calendar  practice. 

2.  Filing  of  return  and  of  other  papers. 

3.  Entry  of  order  on  justice's  decision. 

4.  Time  within  which  bill  of  particulars  shall  be  filed. 

5.  When  jury  trial  is  demanded. 

6.  Where  original  process  is  not  returned  to  the  court. 

7.  Stipulatioiis  adjourning  trial. 

8.  Adjournments  for  cause. 

9.  Motions. 

10.  An  undertaking  to  receive  discharge  of  levy  on  attachment. 

11.  Stipulations  extending  the  court's  time  to  decide. 

12.  Preferred  causes. 

13.  Duties  of  clerks  and  other  officials. 

14.  Submission  of  papers. 

15.  Duty  of  the  secretary  of  the  board. 

16.  Return  on  appeal. 

17.  Stenographer's  fees. 

Rule  I.  Calendar  practice 

(a)  Court  shall  open  at  9  o'clock  a.  m. 

(b)  The  parts  of  the  Court  in  each  district  shall  be  num- 
bered consecutively. 

(c)  In  any  district  where  more  than  one  part  is  held,  all 
process,  orders  to  show  cause  and  notices  of  motion  shall 
be  made  returnable  and  called  in  Part  I,  and  all  calendars 
shall  be  called  in  that  part.  In  any  district  where,  in  the 
judgment  of  the  elected  or  appointed  Justices  thereof,  the 
volume  of  business  is  too  great  to  be  accommodated  by 
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the  call  of  the  entire  calendar  in  Part  I,  such  Justices  may 
file  with  the  Secretary  of  the  Board  of  Justices  a  written 
designation  of  Part  II  as  the  part  of  said  Court  where  the 
calendar  of  adjourned  causes  shall  be  called,  and  due  no- 
tice of  such  designation  shall  be  conspicuously  posted  in 
and  about  the  Court  premises. 

(d)  The  process  of  the  Court  may  be  returnable  on  any 
Court  day. 

(e)  All  summonses,  precepts,  notices  of  motion  and  or- 
ders to  show  cause  shall  be  made  returnable  at  9  o'clock 
A.  M.  Where  more  than  one  part  of  the  Court  is  in  session, 
the  Justice  calling  the  calendar  shall  forthwith,  upon  a 
cause  being  marked  ready  for  trial,  assign  it  for  trial  to  a 
disengaged  part  and  so  continue  until  all  parts  are  en- 


(f)  The  clerk  of  each  district  shall  prepare  a  day  calen- 
dar, containing  return  causes  and  adjourned  causes,  which 
shall  be  posted  in  the  clerk's  oflBce  before  the  opening  of 
Court. 

Causes  shall  be  placed  upon  the  trial  calendar  in  the 
order  in  which  they  have  been  adjourned. 

The  clerk  shall  note  upon  the  calendar  the  causes  en- 
titled to  a  preference  under  Rule  XII. 

(g)  During  the  months  of  July  and  August,  Court  shall 
be  held  on  such  two  days,  during  each  week,  as  the  pre- 
siding Justice  shall  designate,  and  during  said  months  no 
cause  other  than  proceedings  for  the  summary  recovery 
of  real  property  and  actions  brought  to  recover  wages  shall 
be  tried,  except  by  order  of  the  presiding  Justice. 

(h)  There  diall  be  in  each  district  a  calendar  of  causes 
reserved  generally,  on  which  calendar  the  Court  may,  of 
its  own  motion,  place  any  cause  which  has  been  adjourned 
more  than  three  times,  and  on  this  calendar  any  cause  may 
likewise  be  placed  by  consent  or  upon  stipulation  of  the 
partly  or  of  coimsel.    Causes  may  be  restored  on  three 
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days'  notice  and  placed  on  the  calendar  for  trial  for  a  day- 
subsequent,  or  parties  may  at  any  time  consent  to  take 
a  cause  from  such  reserved  calendar  and  restore  it  to  the 
day  calendar,  upon  the  approval  of  the  Court. 

(i)  There  is  hereby  established  what  shall  be  designated 
as  a  special  calendar,  to  which  causes  to  be  tried  by  the 
court  without  a  jury  may  be  transferred  for  trial  from  any 
of  the  districts  in  the  Borough  of  Manhattan,  by  consent 
of  attorneys.  Such  consent  shall  be  in  a  form  approved 
by  the  Board  of  Justices,  and  blanks  may  be  obtained  at 
the  clerk's  oflBce  in  the  several  districts  of  the  Borough  of 
Manhattan.  Causes  so  transferred  to  this  calendar  shall 
not  be  set  for  trial  for  any  particular  day,  but  shall  be 
placed  upon  such  calendar  in  the  order  in  which  they  shall 
be  transferred  thereto,  and  shall  be  numbered  consecutively 
in  the  order  of  receipt  by  the  clerk  in  charge  of  said  special 
calendar.  Such  special  calendar  shall  be  called  in  one  of 
the  parts  of  the  First  District  Court  of  the  Borough  of 
Manhattan  at  9  o'clock  each  Court  day,  in  a  part  other 
than  that  in  which  any  other  calendar  is  called.  Cases 
on  this  calendar  must  be  tried  when  reached,  except  where 
legal  excuse  is  presented  by  aflSdavit  or  else  marked  to  the 
foot  of  such  special  calendar.  It  shall  be  the  duty  of  the 
clerk  of  the  First  District  Court  of  the  Borough  of  Man- 
hattan, or  one  of  the  assistant  clerks  who  may  be  specially 
designated  by  the  Board  of  Justices  for  the  purpose  of  at- 
tending to  this  special  calendar,  and  who,  if  so  designated 
by  the  Board  of  Justices,  shall  be  known  as  the  special 
calendar  clerk,  to  prepare  a  day  calendar  in  accordance 
with  this  rule,  placing  thereon  as  many  causes  as  in  the 
judgment  of  the  justice  holding  such  part  can  be  reached 
for  trial  on  the  day  for  which  the  calendar  is  prepared. 
Such  calendar  shall  be  posted  in  the  clerk's  office  at  least 
two  days  in  advance,  and  shall  be  furnished  by  such  clerk 
to  the  '*  New  York  Law  Journal "  for  publication.    It  shall 
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be  the  duty  of  such  clerk  to  keep  a  record  of  the  casey 
transferred  to  this  special  calendar,  and  to  enter  thereon 
the  name  of  the  cause  and  date  of  its  receipt,  and  the  dis- 
trict from  which  the  same  is  received,  immediately  after 
the  receipt  of  the  papers  in  said  cause;  and  it  shall  be  the 
duty  of  the  clerks  in  the  respective  districts  in  the  Bor- 
on^ of  Manhattan  to  forward  to  the  clerk  of  the  First 
District  Court,  without  delay,  any  cause  which  has  been 
transferred  to  such  special  calendar.  The  causes  so  trans- 
ferred to  such  special  calendar  shall,  after  such  transfer, 
be  considered  as  pending  in  the  First  District  Court  of 
the  Borough  of  Manhattan,  and  all  future  records  shall 
be  made  in  such  district. 

Rule  n.  Filing  of  return  and  of  other  papers 

(a)  All  proeess,  pleadings  and  writings  filed  with  the 
clerk  shall  be  appropriately  indorsed,  and  the  clerk  shall, 
on  such  papers  being  filed,  stamp  the  same  ''filed,"  with  - 
the  date  of  filing,  and  write  his  name  and  the  title  of  his 
oflSce  thereon.  Unless  properly  indorsed  the  clerk  shall 
not  accept  any  papers  for  filing. 

(b)  To  entitle  a  cause  to  be  placed  on  the  calendar,  the 
summons  or  other  process  must  be  returned  with  proof  of 
service  thereof  to  the  clerk's  office,  and  the  calendar  fee 
paid  at  least  two  days  before  the  return  day.  This  rule 
shall  not  apply  to  precepts  in  summary  proceedings  where, 
by  direction  of  the  Court,  they  are  made  returnable  on 
the  same  day  as  issued  or  the  day  after. 

(c)  The  summons,  when  returned  to  the  clerk's  office, 
shall  be  indorsed  with  the  residence  or  post  oflSce  address 
of  the  plaintifiF,  and  also  the  name  and  post  ofiice  address 
of  the  attorney,  if  any.  The  indorsement  upon  the  sum- 
mons of  the  address  of  the  plaintiff  shall  be  deemed  his 
post  office  address  for  the  purpose  of  the  service  of  papers 
in  all  cases  where  papers  may  be  served  upon  the  plaintiff. 
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(d)  The  indorsement  of  the  name  and  address  of  the 
attorney  on  the  summons,  pleading  or  any  other  paper  in 
an  action  or  proceeding  shall  be  deemed  an  appearance 
within  the  meaning  of  section  332  of  the  Municipal  Court 
Act. 

Rule  m.  Entry  of  order  on  Justice's  decision 

The  indorsement  of  the  decision  of  a  Justice,  signed  by 
him,  upon  any  paper  or  process  shall  be  sufficient,  but 
either  party  desiring  it  may  enter  a  formal  order  upon  such 
decision. 

Rule  IV.  Time  within  which  bill  of  particulars  shall  be  ffled 

When  a  bill  of  particulars  is  ordered,  the  same  shall  be 
filed  in  the  clerk's  office  of  the  district  in  which  the  action 
is  pending  within  three  days  after  such  order  is  made,  un- 
less other  direction  is  made  by  the  Justice. 

Rule  v.  When  jury  trial  is  demanded 

(a)  When  a  jury  is  demanded,  the  jury  shall  be  pub- 
Ucly  drawn  by  the  clerk  from  the  panel  under  the  super- 
vision of  the  presiding  Justice  except  as  otherwise  provided 
by  law. 

(b)  It  shall  be  the  duty  of  the  clerk  to  deUver  the  list  as 
provided  by  section  231  of  the  Municipal  Court  Act, 
chap.  580  of  the  Laws  of  1902,  to  the  marshal  or  other 
person  designated  to  effect  service  upon  jurors  at  least 
three  days  before  the  jurors  are  required  to  attend,  and  it 
shall  be  the  duty  of  the  party  receiving  the  list  to  eflfect 
service  thereunder  upon  the  jurors  forthwith.  This  pro- 
vision does  not  apply  to  summary  proceedings  to  recover 
possession  of  real  property. 

Rule  VI.  Where  original  process  is  not  returned  to  the  court 

If  the  original  simunons  or  other  process  or  mandate  of 
the  Court  is  not  returned  to  the  office  of  the  clerk  by  the 
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party  charged  with  that  duty,  the  Court  raay  indorse  a 
dismissal  of  the  action  or  proceeding  upon  the  copy  served 
of  such  siunmons,  process  or  mandate,  or  grant  other  ap- 
propriate relief  and  award  costs  in  proper  cases;  and  such 
copy  of  summons,  process  or  mandate,  with  such  indorse- 
ment thereon,  shall  thereupon  be  filed  with  the  clerk,  and 
shall  have  the  same  effect  as  if  the  original  had  been  so 
indorsed  or  filed,  provided  proof  of  service  is  made,  or 
written  notice  of  appearance  by  attorney  is  filed. 

Rule  Vn.  Stipulations  adjourning  trial 

All  written  stipulations  adjourning  trial  before  the  causes 
are  reached  on  the  day  calendar  must  be  approved  by  the 
Justice  presiding  in  the  district  in  which  the  action  is 
pending  must  be  filed  at  least  one  day  before  the  day  for 
which  the  case  is  set  for  trial. 

Rule  Vm.  Adjournments  for  cause 

Causes  set  down  for  trial  shall  be  tried  when  reached, 
unless  legal  ground  for  an  adjournment  is  presented  by 
affidavit. 

Rule  IX.  Motion^ 

(a)  Motions  may  be  brought  on  for  hearing  on  not  less 
than  three  dajrs'  notice,  unless  otherwise  directed  by  the 
Court. 

(b)  Ex  parte  applications  may  be  made  to  any  Justice 
without  regard  to  the  district  in  which  the  action  or  pro- 
ceeding is  pending,  or  about  to  be  commenced.  Upon  all 
such  applications  an  affidavit  shall  be  presented,  which 
shall  state  whether  any  previous  application  has  been 
made,  and,  if  made,  to  what  Justice,  and  the  reasons,  if 
any,  for  a  previous  denial  of  the  relief  asked  for. 

This  rule  which  provides  that  ex  parte  applieations  may  be  made  to  any 
Justice  only  authorizes  applications  in  actions  pending  in  quq  district  to  a 
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Justice  in  another  district  for  such  orders  as  may  be  granted  by  a  Justice 
as  distinguished  from  the  court.  Matter  of  Bolte  (1904),  97  App.  Div. 
551,  90  N.  Y.  Supp.  499. 

Rule  X.  An  tindertaking  to  secure  discharge  of  levy  on 
attachment 

No  approval  of  an  undertaking  given  by  the  party  or 
claimant  to  procure  discharge  of  a  levy  under  an  attach- 
ment shall  be  granted  ex  parte.  A  party  or  claimant  ap- 
plying for  such  approval  shall  give  at  least  two  days' 
notice  of  justification  to  the  adverse  party. 

Rule  XI.  Stipulations  extending  the  court's  time  to  decide 

A  stipulation  to  extend  the  time  of  the  Court  within 
which  to  render  a  judgment  or  make  a  decision  must  be  in 
writing  or  noted  upon  the  minutes  of  the  trial. 

Rule  Xn.  Preferred  causes 

The  following  causes  shall  have  preference  on  the  cal- 
endar in  the  order  named: 

(1)  Actions  to  recover  wages. 

(2)  Summary  proceedings  to  recover  possession  of  real 
property. 

(3)  Causes  held  ready  on  the  preceding  trial  day  and 
not  reached  at  the  hour  of  adjournment. 

(4)  Actions  on  a  written  instrument  for  the  payment 
of  money  only. 

Rule  Xm.  Duties  of  clerks  and  other  officials 

(a)  The  conduct  of  the  office  of  clerk  in  each  of  the  dis- 
tricts shall  rest  with  the  clerk,  who  shall  be  clothed  with 
the  responsibility  of  keeping  the  proper  records  required 
by  law,  and  of  preserving  the  papers  and  records  of  the 
Court.  The  duties  of  the  deputy  clerk  and  such  assistant 
clerks  and  other  Court  officials  attached  to  the  Court, 
when  not  in  conflict  with  any  statutory  provision,  or  any- 
37 
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thing  contained  in  these  rules,  shall  be  designated  by  the 
clerk.  Such  duties  shall  be  specified  in  writing  by  the 
clerk,  and,  when  approved  by  the  Justice  or  a  majority  of 
the  Justices  elected  from  the  district,  shall  be  filed  with  the 
secretary  of  the  Board  of  Justices. 

(b)  The  clerk,  deputy  clerk,  assistant  clerks,  interpreters 
and  attendants  shall  report  for  duty  promptly  at  the  places 
to  which  they  are  assigned  at  8.45  o'clock  a.  m.  each  day, 
and  shall  be  in  attendance  until  4  o'clock,  or  until  such 
later  time  as  the  Court  may  require. 

(c)  All  court  attendants  shall,  when  on  duty  in  and 
about  the  Court,  wear  such  uniforms  and  badges  as  may 
be  prescribed  by  the  Board  of  Justices. 

The  Court  interpreter  shall  wear  an  ofiicial  badge  dur- 
ing the  session  of  the  Court. 

(d)  The  stenographer  shall  be  in  attendance  during  the 
sessions  of  the  Court  and  at  such  other  times  and  places 
as  the  Justice  appointing  him  may  direct. 

(e)  It  shall  be  the  duty  of  the  Court  attendants  to  main- 
tain order  in  and  about  the  Court,  and  the  oflSces  thereof, 
and  perform  such  other  duties  in  connection  with  the  work 
of  the  Court  as  the  Justice  or  Justices  of  the  district  to 
which  an  attendant  may  be  assigned  shall  require. 

(f)  The  clerk  in  each  district,  or,  in  his  absence,  the 
deputy  clerk,  shall,  on  or  before  the  third  day  of  each 
month,  make  a  statement  in  writing,  duly  verified  by  his 
oath,  of  money  received  for  fees  by  him  as  such  clerk  dur- 
ing the  preceding  month,  and  on  or  before  the  day  named 
pay  into  the  Finance  Department  of  The  City  of  New 
York  all  such  moneys  received  by  him  for  the  use,  or  on 
behalf,  of  the  City,  for  the  preceding  month,  as  required 
by  law.  A  summary  thereof  shall  thereupon  be  filed  with 
the  secretary  of  the  Board  of  Justices,  together  with  a 
detailed  statement  of  the  business  of  the  Court  for  the 
previous  month.    The  clerk,  or,  in  his  absence,  the  deputy 
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clerk,  of  each  Court  shall  keep  accurate  accounts  of  the 
moneys  received  by  hun,  and  from  day  to  day  shall  de- 
posit in  such  bank  as  the  Comptroller  of  the  City  may 
designate  all  such  moneys. 

(g)  The  clerk  shall  take  receipts  for  all  moneys  paid 
out  by  Imn. 

(h)  In  the  docket  of  summary  proceedings  which  the 
clerk  of  the  Court  is  required  to  keep,  pursuant  to  sec- 
tion 284  ^f  *^®  Municipal  Court  Act,  he  shall  enter  in  ad- 
dition to  the  matters  he  is  required  to  enter  by  the  pro- 
visions of  that  section,  the  following:  the  particulars  of 
the  final  order  of  the  Court,  the  date  of  the  issuing  of  a 
warrant  and  to  whom;  the  return  and  when  made,  and 
the  particulars  of  such  return. 

Rule  XIV.  Submission  of  papers 

All  papers  in  actions  or  proceedings  shall  be  submitted 
to  the  clerk  in  the  district  in  which  such  actions  or  pro- 
ceedings are  pending,  and  it  shall  be  the  duty  of  the  clerk 
to  forward  such  papers  promptly  to  the  Justice  to  whom 
they  are  to  be  submitted.  In  forwarding  records  to  other 
districts,  the  clerk  shall  in  all  cases  obtain  a  receipt  for 
the  records  delivered  from  the  clerk  of  the  Court  to  whom 
they  are  delivered. 

Rule  XV.  Duty  of  the  Secretary  of  the  Board 

It  shall  be  the  duty  of  the  Secretary  of  the  Board  of 
Justices  to  safely  keep  in  his  possession,  as  a  public  record, 
any  paper,  document  or  record  which  he  is  required  by 
law,  or  by  the  rules  of  the  Board  of  Justices,  to  keep,  which 
records  dhall  be  open  for  public  inspection. 

Rule  ZVI.  Return  on  appeal 

The  return  on  appeal  shall  be  made  up  as  follows: 

1.  The  judgment-roll,  which  shall  include  the  summons 
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or  other  process,  the  pleadings,  stipulations,  orders  and 
the  judgment,  which  shall  be  fastened  together. 

2.  All  exhibits,  which  shall  be  enclosed  in  a  separate 
cover,  appropriately  endorsed. 

3.  The  stenographer's  mintites,  which  shall  be  tran- 
scribed by  the  stenographer  on  suitable  paper  "8  inches 
wide  and  lOH  inches  long,  with  an  index,  enclosed  in  a 
suitable  cover,  and  appropriately  endorsed. 

The  clerk's  return  shall  be  annexed  to  the  stenographer's 
minutes. 

•  Rule  ZVn.  Stenographer's  fees 

The  fees  of  the  stenographer  for  a  transcript  of  his  min- 
utes pursuant  to  section  353  of  the  Municipal  Court  Act 
shall  be  deposited  with  the  clerk  of  the  district  where  the 
action  or  proceeding  is  pending,  who,  upon  the  filing  of 
the  transcript,  shall  deliver  the  money  deposited  to  the 
stenographer. 
Adopted  by  the  Board  of  Justices  December  9,  1907. 

Joseph  P.  Fallon, 
President  Board  of  Municipal  Court  Justices. 
James  J.  Devlin,  Secretary. 
The  foregoing  rules,  numbered  from  one  to  seventeen, 
both  inclusive,  have  been  submitted  to  the  undersigned, 
pursuant  to  the  provisions  of  section  9  of  Chap.  603,  of  the 
Laws  of  1907;  and  we  hereby  approve  the  same. 
December  31,  1907. 
(Signed.) 

Edward  Patterson,  Presiding  Justice, 
Appellate  Division,  Supreme  Court, 

First  Department. 
M.  H.  HmscHBERG,  Presiding  Justice, 
Appellate  Division,  Supreme  Court, 

Second  Department. 
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KINGS  COUNTY  COURT 

CIVIL  CALENDAR  RULES 

Any  action  upon  a  contract  not  occupying  more  than 
one  hour  to  try,  may,  upon  motion,  be  set  down  for  a  day 
for  trial.  If  not  tried  in  one  hour  will  be  sent  to  the  foot 
of  the  calendar. 

Cases  will  be  placed  upon  the  Day  Calendar  in  their 
numerical  order;  ten  causes  will  constitute  the  Ready 
Calendar  and  ten  the  Reserved  Calendar. 

When  a  cause  is  reached  on  a  Day  Calendar,  it  must 
be  tried  or  go  to  the  foot  of  the  General  Calendar,  unless 
a  good  and  valid  reason  can  be  given  to  adjourn  the  same. 

When  a  cause  appears  upon  the  Reserve  Calendar,  if 
marked  *' ready,"  will  be  passed  for  the  day,  if  marked 
''off''  may,  upon  notice  or  stipulation,  be  restored  to 
the  foot  of  the  Reserved  Calendar  for  a  day  of  a  subse- 
quent term. 

Causes  entitled  to  a  preference,  if  application  is  granted, 
may  be  set  down  for  a  day  certain  for  trial  after  causes 
marked  ''ready''  the  preceding  day  are  disposed  of,  if 
not  ready  to  proceed  with  the  trial  when  reached  shall 
be  stricken  from  the  Day  Calendar,  retaining  its  position 
on  the  General  Calendar  as  if  no  preference  had  been  or- 
dered. 

Contested  foreclosures  and  actions  triable  by  the  court 
without  a  jury  may  be  set  down  for  trial  any  Friday  of 
term  noticed  for,  or  any  Friday  hereafter,  by  filing  with 
the  Clerk,  Part  II,  Room  10,  a  five  days'  notice,  with 
proof  of  service,  or  stipulation. 

Motions  may  be  noticed  for  any  day  during  the  term, 
in  Part  II,  Room  10.    Notes  of  issue  must  be  filed  with 
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the  Clerk  in  said  part,  at  least  one  day  before  the  day  on 
which  a  motion  is  noticed  to  be  heard. 

Appeals  from  Magistrates'  Courts  will  be  placed  on  the 
Calendar  of  this  court  for  the  term  next  succeeding  the 
aikjwance  thereof,  in  the  order  of  their  allowance. 

A  Day  Calendar  of  such  causes  will  be  made  up  for  the 
second  Friday  of  each  term. 

Where  bail  is  not  allowed  a  preference  will  be  given. 
Day  Calendar  of  appeals  will  be  published. 

CRIMINAL  CALENDAR  RULES 

Rule  I 

Bail  cases  will  be  placed  upon  the  General  Calendar  of 
criminal  causes  in  the  order  of  the  date  of  pleading. 

Rule  n 

The  General  Calendar  of  untried  bail  cases  will  be 
nmde  up  and  issued  for  each  term  of  the  court. 

Rule  m 

The  Trial  Calendar  for  the  trial  of  bail  cases  will  be 
taken  from  the  General  Calendar  in  the  numerical  order 
in  which  the  cases  appear  therein. 

Rule  IV 

Cases  appearing  on  the  Day  Calendar  for  trial  will 
not  be  adjourned  except  for  legal  excuse  stated  in  open 
court. 

Rule  V 

When  a  case  is  placed  on  the  Day  Calendar  and  for 
any  reason  it  cannot  be  tried  on  that  day,  it  will  retain 
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its  place  on  the  Day  Calendar  until  tried,  unless  other- 
wise ordered  by  the  aourt. 

Rule  VI 

Cases  which  have  been  reached  upon  the  General  Cal- 
endar and  not  disposed  of  at  the  term  of  the  court  will 
appear  for  trial  in  their  numerical  order  at  the  next  term 
of  the  court,  unless  otherwise  ordered. 

Rule  Vn 

The  District  Attorney  may  advance  any  bail  case  to 
the  head  of  the  calendar  for  trial. 
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QUEENS  COUNTY  COURT 

CALENDAR  RULES 

Rule  I 

All  cases  noticed  for  trial  at  a  Trial  Term  of  the  County 
Court  will  be  taken  up  in  their  regular  order  upon  the 
calendar;  but  a  stipulation  in  writing  may  be  filed  before 
a  case  is  on  the  Day  Calendar,  setting  the  same  down  for 
a  particular  day  during  said  term.  If,  however,  the  term 
does  not  last  until  the  day  for  which  said  case  is  set  down, 
the  same  will  be  marked  off  the  calendar.  No  cause  shall 
be  advanced  out  of  its  order  by  such  a  stipulation. 

Rule  n 

The  Coiui;  will  sit  each  term  until  all  cases  marked 
ready  are  disposed  of,  and  should  any  case,  either  by  the 
Court  or  by  stipulation  be  marked  off  the  calendar,  it 
can  only  be  restored  by  serving  a  new  notice  of  trial, 
filing  a  new  note  of  issue  with  the  County  Clerk  and  pay- 
ing the  fee  therefor. 

Rule  m 

There  will  be  no  general  call  of  the  calendar  on  the 
first  day  of  each  term,  but  the  clerk  will  make  up  a  Day 
Calendar  for  each  day,  consisting  of  such  niunber  of  cases 
as  the  Court  shall  direct,  and  in  their  regular  order,  and 
these  cases  must  be  disposed  of  when  reached,  unless  it 
shall  appear  from  an  affidavit  that  reasons  recognized  by 
the  rules  of  practice  exist  why  a  postponement  should  be* 
granted. 
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Rule  IV 

The  Court  will  take  notice  of  eng^igements  of  counsel 
in  other  Courts  of  equal  or  superior  jiuisdiction,  upon 
oral  statement  of  counsel  if  said  engagement  is  in  Queens 
County,  or  upon  an  affidavit  of  counsel  if  engagement  is 
elsewhere.  Said  affidavit  shall  give  the  title  of  the  case, 
in  which  the  engagement  is,  in  what  Court  and  part, 
before  what  Judge,  when  the  trial  has  been  conmienced 
and  how  long  it  is  likely  to  continue. 

Rule  V 

If  a  case  is  answered  ready  by  the  plaintiff,  and  sub- 
sequently be  answered  off  or  be  otherwise  delayed  by  the 
plaintiff,  it  shall  be  stricken  from  the  calendar,  and  can 
only  come  up  for  trial  again  by  the  service  of  a  new  no- 
tice of  trial,  filing  a  new  note  of  issue  with  the  Coimty 
Clerk  and  paying  the  fee  therefor. 

Rule  VI 

At  all  trial  terms  cases  triable  by  jury  shall  have  pref- 
erence and  cases  which  are  not  triable  by  jury  or  in  which 
a  jury  trial  is  waived  wUl  be  set  down  by  the  Court  for 
the  next  succeeding  Saturday,  or  may  be  heard  at  Special 
Term  at  such  other  time  as  the  Court  may  direct. 
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RULES  OF 

MAGISTRATES'  COURTS 
NEW  YORK  CITY 

FIRST  DIVISION 

(Rules  of  Magistrates'  Courts  are  being  revised) 

Rule     1.  Assignment  and  rotation  of  magistrates. 

2.  Times  at  which  courts  shall  be  held. 

3.  Who  to  be  in  attendance. 

4.  Order  of  business. 

5.  Manner  of  keeping  records. 

6.  Collection  and  disposition  of  finee. 

7.  Warrants. 

8.  Cases  of  vagrancy. 

9.  Fixing  bail. 

10.  Transferring  cases  for  cause. 

11.  Recognizances  to  keep  the  peace. 

12.  Consents  to  discharge. 

13.  Maintenance  of  order. 

14.  Bond  of  police  clerk. 

15.  Persons  jointly  committing  crime;  children  over  sixteen  ar- 

raigned in  Children's  Court;  jurisdiction  of  Children's  Court. 

16.  Amendments. 

Rule  I.  Assignment  and  rotation  of  magistrates 

Assignments  of  magistrates  to  the  several  District 
Courts  shall  be  made  by  the  Board  of  Magistrates  to 
cover  a  period  of  at  least  six  months,  which  shall  provide 
for  a  rotation  of  magistrates  holding  said  courts. 

Rule  n.  Time  at  which  courts  shall  be  held 

The  First,  Second,  Third,  Fourth,  Fifth  and  Seventh 
District  Courts  shall  be  opened  each  day  at  nine  o'clock 
in  the  morning,  and  shall  not  be  closed  for  the  day  before 
four  o'clock  in  the  afternoon,  except  on  Saturdays  and  legal 
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holidays,  when  morning  sessions  only  shall  be  necessary, 
and  except  also  that  on  the  day  of  general  election  every 
court  shall  remain  open  imtil  the  closing  of  the  polls. 
Except  on  Saturdays,  Simdays  and  legal  holidays,  when 
morning  sessions  only  shall  be  necessary,  and  on  the  day 
of  general  election,  when  it  shall  remain  open  until  the 
closing  of  the  polls,  the  Sixth  and  Eighth  District  Courts 
may  be  closed  at  any  hour  in  the  afternoon  of  any  day, 
whenever,  in  the  opinion  of  the  magistrate  presiding 
therein,  further  continuance  in  session  is  not  required  by 
the  business  or  for  the  convenience  of  the  public  of  that 
district. 

Rule  m.  Who  to  be  in  attendance 

There  shall  be  in  attendance  at  each  of  such  courts,  at 
the  times  specified  in  Rule  II,  all  the  clerks,  clerks' 
assistants,  the  court  stenographer  (if  there  be  any),  and 
all  proper  court  oflBcers  assigned  thereto;  and  any  vio- 
lation of  this  rule  may  be  reported  to  the  Board  of  Mag- 
istrates by  the  magistrate  presiding  in  the  court  where 
such  violation  occurs. 

Rule  IV.  Order  of  business 

The  business  of  each  of  said  courts  shall  be  conducted 
in  the  following  order: 

1.  Disposition  of  precinct  returns. 

2.  Hearing  returns  on  warrants  and  summonses. 

3.  Hearing  and  disposing  of  complaints. 

4.  Examinations. 

The  presiding  magistrate  may  vary  the  foregoing 
whenever  in  his  judgment  the  public  service  may  require 
it. 

Rule  V.  Maimer  of  keeping  records 

The  police  clerks  shall  keep,  or  cause  to  be  kept,  in 
each  of  the  courts  the  following  books; 
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1.  The  court  record. 

2.  A  bond  book. 

3.  A  fine  book. 

4.  A  warrant  book. 

Rule  VI.  Collection  and  disposition  of  fines 

All  fines,  if  the  same  shall  be  paid  before  full  commit- 
ment, shall  be  collected  by  the  police  clerks  in  the  district 
in  which  such  fines  were  imposed,  and  shall  be  duly  en- 
tered by  him  in  the  record,  and  in  the  fine  book  kept  for 
that  purpose.  Every  poHce  clerk  shall,  on  or  before  the 
fifth  day  of  every  month,  prepare  or  cause  to  bo  prepared 
a  written  statement  which  shall  be  verified  under  oath 
by  said  police  clerk,  and  which  shall  contain  a  full,  just 
and  true  account  of  all  the  money  received  by  him  as  fines 
or  penalties  during  the  preceding  month.  It  shall  be  the 
duty  of  every  police  clerk  to  present  the  aforesaid  state- 
ment to  the  comptroller  of  the  city  of  New  York  and  to 
pay  to  said  comptroller  all  the  moneys  so  received  and 
collected  on  or  before  the  fifth  day  of  every  month  as 
aforementioned.  PoUce  clerks  shall  take  receipts  for 
such  payments,  which  shall  be  annexed  to  duplicates  of 
said  statements,  and  be  retained  by  the  police  clerks  as 
vouchers.  The  fine  book  kept  by  every  police  clerk  shall 
be  arranged  so  as  to  show  in  detail  the  amount  of  moneys 
collected  by  him  for  fines  and  penalties;  the  daily  col- 
lections, the  time  and  amount  of  deposit  in  bank  of  such 
moneys,  and  the  time  of  payment  and  the  amount  paid 
to  the  comptroller.  On  or  before  the  tenth  day  of  every 
month  the  police  clerks,  and  each  of  them,  shall  report 
to  the  President  of  the  Board  of  Magistrates  the  pay- 
ment to  the  comptroller  by  him  of  the  moneys  collected 
by  him  for  and  be  retained  by  the  poUce  clerks  as 
vouchers. 
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Warrants,  vacancies,  bail  —  Rules  7-9 

Rule  Vn.  Warrants 

Warrants  shall  be  issued  to  peace  oflficers  only,  and, 
except  in  cases  where  the  complaint  is  presented  by  the 
district  attorney,  the  magistrate  shall  not  intentionally 
issue  a  warrant  save  in  the  district  in  which  the  offense  is 
charged  to  have  been  committed.  Search  warrants  shall 
be  issued  only  in  the  district  in  which  the  place  to  be 
searched  is  situated,  except  it  be  issued  in  aid  of  a  pros- 
ecution duly  instituted  in  some  other  district,  when  it 
may  be  issued  by  the  magistrate  presiding  in  the  district 
where  such  prosecution  is  instituted. 

Rule  Vm.  Cases  of  vagrancy 

In  cases  of  vagrancy,  and  of  cases  where  the  order  of  the 
magistrate  may  deprive  any  person  of  his  or  her  liberty,  or 
impose  a  fine,  such  person  shall  appear  in  open  court  and 
may  be  heard  in  his  or  her  defense,  and  produce  witness 
or  any  competent  testimony  in  his  or  her  behalf,  and  the 
magistrate  shall  decide  each  case  from  the  evidence  before 
him. 

Rule  IX.  Fixing  bail 

All  bail  bonds,  recognizances  and  obligations  demanded 
or  received  by  any  City  Magistrate's  Court  shall  be 
executed  and  acknowledged  before  a  proper  officer  by  the 
party  intended  to  be  bounded  thereby,  and  when  executed 
in  the  presence  of  the  ma^strate  taking  them,  he  shall 
attest  the  same  by  his  official  signature;  and  all  sureties 
thereto,  before  being  accepted  as  sufficient,  shall  severally 
subscribe  and  make  oath  to  an  affidavit,  in  each  case 
nanung  his  residence,  which  must  be  in  the  State  of  New 
York,  and  specifying  and  locating  sufficient  property 
owned  by  him,  and  that  he  is  worth  a  sum  at  least  twice 
the  amount  of  the  obligation  assumed  by  him,  over  and 
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above  all  debts  and  liabilities  against  him;  and,  if  the 
magistrate  has  reasonable  doubts  about  the  sufficiency  of 
the  surety  offered,  he  shall,  in  addition  to  such  affidavit, 
make  other  inquiries  or  take  additional  proof  as  to  the 
identity  and  responsibility  of  such  surety,  and  shall,,  in 
all  cases,  reject  any  surety  or  sureties  whom  his  judgment 
does  not  approve  as  sufficient. 

Rule  X.  Transferring  cases  for  cause 

No  charge,  complaint  or  person  brought  before  one 
magistrate  shall  be  sent  before  another,  except  for  ade- 
quate cause,  to  be  fully  and  at  once  entered  upon  the 
record  kept  by  the  police  clerk  and  signed  by  the  magis- 
trate. 

Rule  XI.  Recognizances  to  keep  the  peace 

Recognizances  to  keep  the  peace  must  be  filed  with  the 
clerk  of  the  Court  of  Special  Sessions  on  or  before  the 
fifth  day  of  every  month. 

Rule  Xn.  Consents  to  discharge 

In  all  cases  of  the  signing  of  a  consent  by  a  city  maps- 
trate  to  the  discharge  of  a  prisoner  after  conviction  and 
final  commitment,  a  record  thereof  shall  be  made  in  the 
record  book.  • 

Rule  XIII.  Maintenance  of  order 

In  order  that  the  business  of  the  several  City  Magis- 
trates' Courts  may  be  conducted  in  an  orderly,  decorous 
and  efficient  manner,  in  the  exercise  of  the  power  con- 
ferred on  the  Board  of  City  Magistrates  by  section  6, 
chapter  601,  of  the  Laws  of  1895,  loud  talldng  or  bois- 
terous behavior  in  or  about  any  of  said  City  Magistrates* 


Digitized  by 


Google 


596     Rules  of  Magistrates'  Courts  —  First  Div. 


Bond  of  police  clerk;  children's  court  —  Rules  14,  15 


Courts  or  the  oflBces  appropriated  to  the  use  of  the  magis- 
trates or  the  clerks  or  other  officers  of  said  courts,  or  the 
use  of  any  contemptuous  or  other  language,  or  the  per- 
formance of  any  act  or  the  indulgence  in  any  contemp- 
tuous or  other  behavior  within  the  precincts  named  herein, 
tending  to  interrupt  the  business  of  any  of  said  courts  or 
to  prevent  the  transaction  of  its  business  in  an  orderly, 
decorous  and  efficient  manner,  is  prohibited.  As  a  further 
aid  to  the  maintenance  o{  order  in  or  about  said  Magis- 
trates' Courts  all  persons  are  prohibited  from  accosting 
any  visitor  to  any  of  said  courts  with  a  view  to  ascertain- 
ing the  business  or  errand  of  said  visitor  in  said  courts, 
unless  such  inquiry  be  made  by  direction  of  the  magistrate 
therein  presiding. 

Rule  XIV.  Bond  of  police  clerk 

Before  any  police  clerk  shall  enter  upon  the  performance 
of  his  duties  he  shall  give  a  bond  in  all  respects  complying 
with  the  provisions  and  requirements  of  section  1395  of 
The  Greater  New  York  Charter  as  to  poUce  clerks;  he 
shall  be  charged  with  all  the  duties  and  obUgations,  and 
shall  possess  like  authority  and  control  in  such  court  as 
devolve  by  law  or  the  rules  of  the  court  upon  police  clerks. 

Rule  XV.  Persons  jointly  committing  crimes;  children  over 
sixteen  in  Children's  Court;  jurisdiction  of  Children's  Court 

Whenever  two  or  more  persons,  some  being  under  and 
some  over  sixteen  yearis  of  age,  are  charged  jointly  with 
the  commission  of  a  crime,  all  of  such  prisoners  shall  be 
arraigned  before,  and  the  charge  shall  be  heard  and  dis- 
posed of,  by  the  magistrate  presiding  in  the  court  of  the 
district  wherein  the  offense  was  committed.  If,  subse- 
quent to  the  arraignment  of  anv  prisoner  in  the  Children's 
Court,  it  shall  be  discovered  that  he  or  she  is  over  sixteen 
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yearS;  such  fact  shall  be  disregarded  and  the  magistrate 
shall  proceed  with  and  hear  or  try  the  case. 

Applications  for  the  commitment  of  children  for  des- 
titution, want  of  proper  guardianship,  or  for  incorrigi- 
bility or  depravity,  may  be  made  to  any  magistrate 
presiding  in  the  District  Courts,  but  such  magistrate 
shall  not  proceed  in  said  court  further  than  to  sign  an 
order  for  investigation.  The  report  thereon  shall  be  made 
to,  and  all  subsequent  proceedings  shall  be  had  in,  the 
Children's  Court. 

The  magistrate  presiding  in  any  district  court  may  enter- 
tain complaints  against  children  for  any  violation  of  law 
and  issue  a  summons  or  warrant  therefor,  but  the  same 
shall  be  made  returnable  in  the  Children's  Court.  If  the 
complaint  in  any  such  case  shall  be  reduced  to  writing, 
the  clerk  of  the  court  wherein  it  is  taken  shall  send  it  and 
all  papers  in  the  case  promptly  to  the  clerk  of  the  Chil- 
dren's Court. 

Rule  ZVI.  Amendments 

These  rules  cannot  be  amended  except  at  a  regular 
meeting  of  the  Board,  and  by  the  consent  of  a  majority  of 
all  its  members. 
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RULES   OF 

BOARD  OF  MAGISTRATES 
NEW  YORK  CITY 

FIRST  DIVISION 

RuLS     1.  Officers  of  board. 

2.  President. 

3.  Secretary. 

4.  Officers,  when  chosen. 

6.  Majority  constitute  quorum. 

6.  Regular  meetings. 

7.  Special  meetings. 

8.  Order  of  busine{>s. 

9.  Minutes  open  to  inspection. 

10.  Vote  on  appointments^  how  takai. 

11.  Removals  of  subordinates. 

12.  Resolutions. 

13.  Members  present  to  vote. 

14.  Rules  of  assembly. 

15.  Standing  committees. 

16.  Assignment-s  in  case  of  prolonged  physical  disability  of  magis- 

trate. 
Amendments. 

Rule  I.  Officers  of  board 

The  oflBcers  of  this  Board  shall  consist  of  a  President  and 
a  Secretary  to  be  chosen  as  prescribed  by  law. 

Rule  n.  President 

The  President  shall  preside  at  all  meetings.  He  shall 
make  all  assignments  and  transfers  of  police  clerks'  as- 
sistants and  other  subordinates  of  the  Board,  except  police 
clerks,  and  perform  such  other  duties  as  the  Board  may 
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prescribe.  In  case  the  President  shall  not  attend  at  the 
time  appointed  for  the  meeting  of  the  Board,  the  Secre- 
tary shall  call  the  Board  to  order  and  a  President  jrrq  tern. 
shall  be  chosen  by  the  Board  until  the  appearance  of  the 
President.  The  President  shall  decide  all  questions  of 
order,  subject  to  an  appeal  to  the  Board,  and  may  sub- 
stitute any  other  member  to  preside  in  his  place  during 
the  meeting,  or  any  portion  of  it,  at  which  the  substitu- 
tion shall  be  made. 

Rule  m.  Secretary 

The  duties  of  the  Secretary  of  the  Board  shall  be  to 
keep  a  full  and  fair  set  of  minutes  of  each  and  every  meet- 
ing of  said  Board  of  City  Magistrates,  to  make,  prepare 
and  present  to  the  said  Board  such  annual  statements  or 
reports  of  the  business  done  by  each  of  said  city  magis- 
trates and  of  the  Magistrates'  Courts  as  is  prescribed  by 
law;  to  make  and  serve  the  proper  notices  of  tl^e  Board 
for  meetings,  transfers,  etc. ;  to  act  as  stationer  and  store- 
keeper for  the  Board,  distributing  all  supplies  of  books, 
blanks  and  other  stationery  to  the  several  courts  as  such 
suppUes  may  be  needed;  to  attend  to  the  printing  of  all 
blank  forms  for  use  in  said  courts  and  by  said  Board;  to 
prepare  the  monthly  pay-roll  of  the  Board  and  its  sub- 
ordinates, and  such  other  duties  as  the  Board  may  direct. 

Rule  IV.  Officers,  when  chosen 

The  officers  of  the  Board  shall  be  chosen  at  the  last 
regular  meeting  of  the  Board  in  January  of  each  year,  and 
shall  hold  office  for  one  year,  or  imtil  the  selection  of  their 
successors.  A  majority  of  all  the  members  of  the  Board 
shall  be  necessary  to  a  choice. 

Rule  V.  Majority  constitute  quorum 

A  majority  of  all  the  members  of  the  Board  shall  con- 
stitute a  quorum  for  the  transaction  of  all  business,  but 
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a  less  number  may  adjourn  from  time  to  time  imtil  a 
quorum  is  secured. 

Rule  VI.  Regular  meetings 

The  regular  meetings  of  the  Board  shall  be  held  on  the 
last  Monday  of  every  month,  excepting  in  the  month  of 
August,  at  eight  o'clock,  p.  m.,  provided  that  when  such 
last  Monday  in  any  month  shall  fall  upon  a  legal  holiday, 
such  meeting  shall  be  held  upon  the  last  Tuesday  of  such 
month. 

Rule  Vn.  Special  meetings 

The  President  may,  and  upon  the  request  in  writing  of 
three  magistrates  shall,  call  special  meetings  of  the  Board, 
but  notice  for  same  shall  be  issued  at  least  twenty-four 
hours  before  the  time  for  which  said  meeting  is  called,  and 
shall  state  the  object  of  such  meeting.  No  other  business 
shall  be  transacted  at  such  meeting  except  by  the  un- 
animous consent  of  the  members  present. 

Rule  Vm.  Order  of  business 

The  order  of  business  at  the  meetings  of  the  Board  shall 
be  as  follows: 

1.  Reading  of  the  minutes  of  the  previous  meeting. 

2.  Reports  of  committees. 

3.  Motions  and  resolutions. 

4.  Unfinished  business. 

5.  Miscellaneous  business. 

Rule  IX.  Minutes  open  to  inspection 

The  minutes  of  the  proceedings  of  the  Board  shall  at  all 
times  be  opened  for  public  inspection,  imder  the  care  of 
the  Secretary. 
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Rule  X.  Vote  on  appointments;  how  taken 

Upon  the  question  of  the  appointment  of  any  police 
clerk  or  other  subordinate  by  the  Board  the  members 
shall  vote  as  their  names  are  called  by  the  Secretary,  and 
the  vote  of  each  member  shall  be  recorded  in  the  minutes. 
A  majority  of  the  whole  Board  voting  together  shall  be 
required  to  appoint. 

Rule  XI.  Removals  of  subordinates 

Police  clerks'  assistants,  stenographers,  interpreters  and 
attendants  may  be  removed,  for  cause  after  hearing,  by  a 
majority  of  all  the  members  of  the  Board  voting  for  such 
removal.  No  such  removal  may  be  made  except  at  a 
regular  meeting  of  the  Board,  a  previous  notice  in  writing 
of  five  days  having  been  given  by  the  Secretary  to  the 
accused  subordinate,  such  notice  specifying  the  cause  of 
his  proposed  removal,  notifying  him  of  his  opportimity 
for  an  explanation  in  the  presence  of  the  Board.  The 
cause  of  the  removal  of  any  such  clerks'  assistant  or  other 
subordinate  shall  be  entered  briefly  in  the  minutes. 

Rule  Xn.  Resolutions 

All  resolutions  shall  be  presented  in  writing,  with  the 
name  of  the  mover,  and  when  presented  they  shall  be  read, 
but  not  considered  until  seconded. 

Rule  Xm.  Members  present  to  vote 

Every  member  who  shall  be  present  when  a  question  is 
put  shall  vote  for  or  against  the  same,  unless  excused  by 
the  Board. 

Rule  XIV.  Rules  of  assembly 

The  rules  of  the  legislative  assembly  of  the  State  of  New 
York  shall  govern  the  proceedings  of  this  Board,  so  far  as 
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the  same  are  applicable  and  not  inconsistent  with  any  of 
the  regular  rules  of  the  Board. 

Rule  XV.  Standing  committees 

There  shaSi  be  three  standing  committees,  consisting  of 
three  magistrates,  each  to  be  appointed  by  the  President, 
to  be  known  as  the  Committee  on  Blanks  and  Forms,  the 
Committee  on  Buildings  and  Repairs,  the  Committee  on 
Rules  and  Discipline. 

Blanks  and  Forms 

This  committee,  of  which  the  President  shall  be  a  mem- 
ber, shall  from  time  to  time,  as  the  occasion  demands, 
draft  and  prepare  all  blanks  and  forms  for  use  in  the 
courts. 

Buildings  and  Repairs 

This  committee  shall  attend  to  all  the  coiul;  buildings, 
or  parts  thereof  allotted  to  the  city  magistrates,  the  ne- 
cessity for  repairs  or  alterations  therein  and  to  procur- 
ing necessary  work  to  be  done.  On  or  before  the  first 
day  of  August  in  each  year  this  committee  shall  furnish 
the  President  with  the  estimated  appropriation  necessary 
to  make  repairs  for  the  ensuing  year,  with  the  items 
thereof,  so  as  to  be  included  in  the  estimate  to  be  fur- 
nished the  Board  of  Estimate  and  Apportionment. 

Rules  and  Discipline 

This  committee  shall  consider  all  matters  affecting  a 
change  in,  or  amendment  of,  the  Court  Rules  or  the 
Board  Rules,  and  report  any  proposed  changes  or  amend- 
ments to  the  Board.  It  will  likewise  hear  all  complaints 
against  subordinates  of  the  Board  referred  to  it  by  the 
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President.  If  such  charges  be  of  a  nature  warranting  a 
dismissal  from  service,  the  committee  shall  reduce  the 
evidence  to  writing,  which,  with  the  findings  thereon, 
shall  be  reported  to  the  Board  at  a  meeting  for  which  a 
previous  notice  of  at  least  five  days  may  be  given  to  the 
accused  as  required  by  Rule  XI,  who  at  the  time  shall  be 
cited  by  said  committee  to  appear  before  the  Board. 

Rule  ZVI.  Assignments  in  case  of  prolonged  physical  dis- 
ability of  magistrate 

In  any  case  of  prolonged  physical  disability  of  a  mag- 
istrate the  President  of  the  Board  is  empowered  to  make 
a  schedule  assigning  magistrates  off  duty  to  proportion- 
ate parts  of  the  term  of  the  disabled  magistrate,  which 
schedule  shall  state  the  days  each  magistrate  shall  hold 
court  for  one  so  disabled,  and  a  copy  of  such  schedule, 
transmitted  to  the  magistrates  by  the  Secretary,  shall 
have  the  same  force  and  effect  as  a  regular  assignment. 

In  order  that  there  may  be  an  equitable  distribution 
of  such  work  among  all  the  naagistrates  the  regidar  assign- 
ment may  from  time  to  time  be  rearranged  by  the  Presi- 
dent. 

Amendments 

These  rules  cannot  be  amended  except  at  a  regular 
meeting  of  the  Board,  and  by  the  consent  of  a  majority  of 
all  its  members. 
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2.  Time  at  which  Rourts  ahall  be  held* 

3.  Who  to  be  in  at  tendance. 

4.  Ord(^r  of  business. 

5.  Manner  of  kf^ping  recordSn 

6.  Requiring  attendance  of  jnembeii  of  police  foftie> 

7.  Finm, 

S.  Warrantii, 

9.  Entries  in  record*. 

10,  DutioH  of  as£^istai)t  clerks  and  other  subordindies, 

11*  Stenographers, 

12*  Taking  bail* 

l^.  Transfers  to  other  magifftratefl. 

14.  Recognizances  to  keep  the  peace. 

15.  Amendments. 

Rule  L  Assignments 

Assignments  to  the  several  District  Courts  shall  be 
made  to  cover  a  period  of  at  least  six  months,  and  pro- 
^  ision  shall  be  made  for  a  rotation  of  magistrates  holding 
s&aid  courts. 

Rule  n.  Time  at  which  courts  shall  be  held 

The  several  District  Courts  shall  be  opened  every  day 
at  nine  o'clock  a.  m.,  and  shall  remain  open  until  four 
o'clock  p,  m,^  except  on  Saturdays,  Sundays  and  legal 
holidays.  * 
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Rule  m.  Who  to  be  in  attendance 

There  shall  be  in  attendance  at  such  courts,  at  such 
tunes  as  above  specified,  all  the  clerks  and  assistant 
clerks  a£»igned  thereto,  and  all  proper  court  officers,  the 
court  interpreter  and  the  stenographer,  and  any  viola- 
tions of  the  above  rules  shall  be  reported  to  the  Board 
by  the  magistrate  presiding. 

Rule  IV.  Order  of  business 

The  business  of  said  court  shall  be  conducted  in  the 
following  order: 

1.  Disposition  of  precinct  returns. 

2.  Hearing  returns  on  warrants  and  summonses. 

3.  Hearing  and  disposition  of  complaints. 

4.  Examinations  involving  the  conunitment  of  chil- 
dren. 

5.  Examinations  generally. 

Rule  V.  Manner  of  keeping  reccKrd6 

The  police  clerks  shall  keep,  or  cause  to  be  kept,  in 
each  of  the  courts  the  following  books: 

1.  The  court  record. 

2.  Examination  book. 

3.  Bond  book. 

4.  Book  of  fines. 

Rule  VI.  Requiring  attendance  of  members  of  police  force 

Whenever,  in  the  opinion  of  a  magistrate,  he  shall 
deem  the  same  necessary  in  any  complaint  or  proceed- 
ing before  him,  he  shall  apply  (in  writing,  by  telegraph, 
or  telephone,  through  the  captain  of  one  of  the  precincts 
of  his  district)  to  the  Board  of  Police  Commissioners  for 
some  intelligent  and  experienced  person  connected  with 
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the  police  force  to  attend  at  the  court  to  aid  in  bringing 
the  facts  in  such  case  before  such  magistrate. 

Rule  Vn.  Fines 

All  fines,  if  the  same  be  paid  before  full  conunitment, 
shall  be  collected  by  the  police  clerk  in  the  district  in 
which  said  fine  was  imposed,  and  by  him  duly  entered 
on  the  record,  and  in  a  separate  book  kept  in  the  court 
for  that  purpose.  Such  entry  in  the  record  shall  contain 
the  name  of  the  defendant,  ofiFense,  amount  of  fine,  when 
imposed,  when  paid  and  amount  of  payment. 

The  said  police  clerks  shall,  each  of  them,  on  or  before 
the  fifth  day  of  each  and  every  month,  prepare,  or  cause 
to  be  prepared,  a  written  statement,  which  shall  be  veri- 
fied under  oath  by  said  clerks,  and  shall  contain  a  full, 
just  and  true  accoimt  of  all  the  moneys  received  by  them 
as  fines  or  penalties  for  the  preceding  month;  and  said 
clerks  shall,  on  or  before  the  day  last  aforesaid,  present 
such  statement  to  the  comptroller  of  the  city  of  New 
York,  and  shall  pay  over  to  him,  in  pimsuance  of  sec- 
tion 17  of  the  Laws  of  1873,  chapter  538,  all  moneys  so 
received  by  them  as  fines  and  penalties.  Said  police 
clerks  shall  also  take  receipts  for  said  moneys,  which 
receipts  shall  be  annexed  to  a  duplicate  of  said  statement, 
and  retained  by  said  clerks  as  vouchers. 

Rule  Vm.  Warrants 

Warrants  shall  be  issued  to  peace  oflicers  only  and  in 
the  district  in  which  the  offense  is  charged  to  have  been 
conunitted;  search  warrants,  in  the  district  in  which 
the  place  to  be  searched  is  situated. 

Rule  IX.  Entries  in  records 

The  name  of  any  prisoner  discharged  and  the  nature  of 
every  charge  dismissed  shall  be  entered  on  the  records  of 
the  Magistrate's  Court. 
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Rule  X.  Duties  of  assistant  clerks  and  other  subordinates 

The  assistant  clerks  and  other  assistants  at  each  Mag- 
istrate's Court  shall  obey  the  reasonable  directions  of  the 
police  clerk  assigned  to  said  court,  subject,  however,  to 
the  proper  orders  of  the  magistrate  presiding  therein  and 
the  Board  of  City  Magistrates. 

Rule  XI.  Stenographers 

The  stenographers  assigned  for  duty  to  the  various 
courts  in  the  Second  Division  of  the  city  of  New  York 
by  the  Board  at  the  meeting  held  on  the  first  day  of 
February,  1898,  may  rotate  with  the  magistrates  to 
whom  they  were  on  said  day  assigned. 

Rule  Xn.  Taking  bail 

All  bail  bonds,  recognizances  and  other  obligations  de- 
manded or  received  by  any  City  Magistrate's  Court  shall 
be  executed  and  acknowledged  before  a  proper  officer  by 
the  party  intended  to  be  bound  thereby,  and  when  ex- 
ecuted in  the  presence  of  the  magistrate  taking  them,  he 
shall  attest  the  same  by  his  official  signature,  and  all 
sureties  thereto,  before  being  accepted  as  suflScient,  shall 
severally  subscribe  and  make  oath  to  an  affidavit,  in 
each  case  naming  his  residence,  which  must  be  within 
the  State  of  New  York,  and  specifying  and  locating  suffi- 
cient property  owned  by  him,  and  that  he  is  worth  a  sum 
at  least  twice  the  amount  of  the  obligation  assumed  by 
him,  over  and  above  all  debts  and  liabilities  against  him; 
and,  if  the  magistrate  has  reasonable  doubts  about  the 
sufficiency  of  the  surety  oflfered,  he  shall,  in  addition  to 
such  affidavit,  make  other  inquiries  or  take  additional 
proof  as  to  the  identity  and  responsibifity  of  such  surety, 
and  shall  in  all  cases  reject  any  surety  or  sureties  whom 
his  judgment  does  not  approve  as  sufficient. 
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Rule  Xin.  Transfers  to  other  magistrates 

No  charge,  complaint  or  person  brought  before  one 
magistrate  shall  be  nent  before  another,  except  for  ade- 
quate cause,  to  be  fully  and  at  once  entered  upon  the 
record  kept  by  the  police  clerk  and  .signed  by  the  magis- 
trate. 

Rule  XIV.  Recognizances  to  keep  the  peace 

All  recognizances  to  keep  the  peace  mut^t  be  filed  with 
the  clerk  of  the  Court  of  Special  Se^jsiony  on  or  before 
the  fifth  day  of  every  month. 

Rule  XV.  Amendments 

The^e  rules  cannot  be  amended,  except  at  a  regular 
meeting  of  the  Board j  and  by  the  consent  of  a  majority 
of  all  its  members. 
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SECOND  DIVISION 

Rule    1.  Officere. 

2.  President. 

3.  Secretary. 

4.  Quorum. 

5.  Special  meetings. 

6.  EHection  of  officers. 

7.  Order  of  business. 

8.  Minutes  open  to  inspection. 

9.  Vote  on  appointments,  how  taken. 

10.  Removals. 

11.  Presiding  officer. 

12.  Regular  meetings. 

13.  Resolutions. 

14.  Members  present  to  vote. 

15.  Rules  of  assembly  to  govern. 

16.  Standing  committee  on  blanks  and  forms. 

Rule  I.  Officers 

The  officers  of  this  Board  shall  consist  of  a  President 
and  a  Secretary. 

Rule  n.  President 

It  shall  be  the  duty  of  the  President  to  preside  at  all 
the  meetings  of  the  Board. 

Rule  m.  Secretary 

The  duties  of  the  Secretary  of  said  Board  shall  be  to 
keep  a  full  and  fair  set  of  minutes  of  each  and  every  meet- 
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ing  of  said  Board  of  City  Magistrates,  and  to  make,  pre- 
pare and  present  to  the  said  Board  such  annual  state- 
ments or  reports  of  the  business  done  by  each  of  said  city 
magistrates,  as  is  prescribed  in  section  14,  chapter  538, 
of  the  Laws  of  1873,  and  in  section  1550,  of  chapter  410, 
of  the  Laws  of  1882,  and  also  to  give  the  proper  notices 
to  the  members  of  all  meetings  of  the  Board,  and  such 
other  duties  as  the  Board  shall  direct. 


Rule  IV.  Quorum 

A  majority  of  all  the  members  of  the  Board  shall  con- 
stitute a  quorum  for  the  transaction  of  all  business. 

Rule  V.  Special  meetings 

Special  meetings  of  the  Board  may  be  held  upon  the 
request,  in  writing,  of  three  members,  but  the  notice  for 
the  same  shall  be  issued  at  least  forty-eight  hours  before 
the  time  for  which  such  meeting  is  called,  and  shall  state 
the  object  of  such  meeting.  No  other  business  shall  be 
transacted  at  such  meeting  except  upon  the  imanimous 
consent  of  the  members  present. 

Rule  VI.  Election  of  officers 

The  officers  of  the  Board  shall  be  elected  at  the  last 
regular  meeting  of  the  Board  in  December  of  each  year, 
and  shall  hold  office  until  the  election  of  their  successors. 
A  majority  of  all  the  members  of  the  Board  shall  be  nec- 
essary to  a  choice. 

Rule  Vn.  Order  of  business 

The  order  of  business  at  the  meetings  of  the  Board  shall 
be  as  follows: 

1.  Reading  of  the  minutes  of  the  previous  meeting. 

2.  Reports  of  committees. 
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^ • 

3.  Motions  and  resolutions. 

4.  Unfinished  business. 

5.  Miscellaneous  business. 

Rule  Vm.  Minutes  open  to  inspection 

The  minutes  of  the  proceedings  of  the  Board  shall  at 
all  times  be  opened  for  public  inspection,  under  the  care 
of  the  Secretary.  » 

Rule  IX.  Vote  on  appointment;  how  taken 

Upon  the  question  of  the  appointment  of  any  clerk  or 
clerks'  assistant,  the  members  of  the  Board  shall  vote  as 
their  names  are  called  by  the  Secretary,  and  the  vote  of 
each  member  shall  be  recorded  in  the  minutes,  and  the 
majority  of  the  whole  Board  shall  be  required  to  appoint 
a  poUce  clerk,  clerks'  assistants,  interpreter,  stenographers, 
and  other  necessary  attendants,  and  may  remove  the 
same,  except  police  clerks,  and  the  Secretary  shall  record 
the  vote  of  each  member  of  the  Board  so  voting. 

Rule  X.  Removals 

No  assistant  clerk,  interpreter,  or  stenographer  shall 
be  removed  except  at  a  regular  meeting  of  the  Board,  and , 
upon  a  previous  notice  of  five  days,  in  writing,  given  to 
him  by  the  Secretary,  specifying  the  cause  of  his  proposed 
removal,  and  an  opportunity  for  an  explanation  by  such 
assistant  clerk,  interpreter,  stenographer,  or  attach^  of 
the  court,  in  presence  of  the  Board.  The  cause  of  the 
removal  of  any  such  assistant  clerk,  interpreter,  or  ste- 
nographer shall  be  noted  in  the  minutes. 

Rule  XI.  Presiding  officer 

It  shall  be  the  duty  of  the  President  to  preside  at  all 
meetings  of  the  Board,  and  in  case  he  shall  not  attend  at 
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the  time  appointed  for  the  meeting  of  the  Board,  the 
Secretary  shall  call  the  Board  to  order,  when  a  President 
pro  tern,  shall  be  appointed  by  the  Board  until  the  appear- 
ance of  the  President.  The  President  shall  decide  all 
questions  of  order,  subject  to  an  appeal  to  the  Board, 
and  may  substitute  any  other  member  to  preside  in  his 
place  during  the  meeting,  or  any  portion  of  it,  at  which 
the  substitution  shall  be  made. 


Rule  Xn.  Regular  meetings 

The  regular  meetings  of  the  Board  shall  be  held  on  the 
last  Wednesday  of  every  month,  excepting  August,  at 
four  o'clock  p.  m.,  provided  that  when  such  last  Wed- 
nesday in  any  month  shall  fall  upon  a  legal  holiday  such 
meeting  shall  be  held  upon  the  last  Thursday  of  such 
month. 

Rule  Xm.  Resolutions 

All  resolutions  shall  be  presented  in  writing,  with  the 
name  of  the  mover^  and  when  presented  they  shall  be 
read,  but  not  considered  until  seconded. 

Rule  XIV.  Members  present  to  vote 

Every  member  who  shall  be  present  when  a  question  is 
put  shall  vote  for  or  against  the  same,  unless  excused  by 
the  Board.  The  ayes  and  nays  shall  be  called  and  en- 
tered upon  the  minutes  at  the  request  of  any  member. 

Rule  XV.  Rules  of  assembly  to  govern 

The  rules  of  the  legislative  assembly  of  the  State  of 
New  York  shall  govern  the  proceedings  of  this  Board,  so 
far  as  the  same  are  applicable  and  not  inconsistent  with 
any  of  the  regular  rules  of  the  Board. 
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Rule  XVI.  Standing  committee  on  blanks  and  forms 

There  shall  be  a  standing  committee,  consisting  of  two 
magistrates,  to  be  appointed  by  the  President,  to  be 
known  as  the  Committee  on  Blanks  and  Forms,  and  who 
shall  have  charge  of  the  preparation  of  such  blanks  and 
forms  as  may,  from  time  to  time,  be  necessary. 
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GENERAL  ORDERS  IN  BANKRUPTCY 

ADOPTED  BY  THE 

SUPREME  COURT  OF  THE  UNITED  STATES 

AT  THE  OCTOBER  TERM,  1898 

PREAMBLE     * 

In  pursuance  of  the  powers  conferred  by  the  Constitu- 
tion and  laws  upon  the  Supreme  Court  of  the  United 
States,  and  particularly  by  the  act  of  Congress  approved 
July  1,  1898,  entitled  ''An  act  to  establish  a  uniform  sys- 
tem of  bankruptcy  throughout  the  United  States,  it  is 
ordered,  on  this  28th  day  of  November,  1898,  that  the 
following  rules  be  adopted  and  established  as  general 
orders  in  bankruptcy,  to  take  effect  on  the  first  Monday, 
being  the  second  day,  of  January,  1899.  And  it  is  further 
ordered  that  all  proceedings  in  bankruptcy  had  before  that 
day,  in  accordance  with  the  act  last  aforesaid,  and  being 
in  substantial  conformity  either  with  the  provisions  of 
these  general  orders,  or  else  with  the  general  orders  estab- 
lished by  this  court  under  the  bankrupt  act  of  1867  and 
with  any  general  rules  or  special  orders  of  the  courts  in 
bankruptcy,  stand  good,  subject,  however,  to  such  further 
regulations  by  rule  or  order  of  those  comets  as  may  be 
necessary  or  proper  to  carry  into  force  and  effect  the 
bankrupt  act  of  1898  and  the  general  orders  of  this  court. 

I.  DOCKET 

The  clerk  shall  keep  a  docket,  in  which  the  cases  shall 
be  entered  and  mmibered  in  the  order  in  which  they  are 
commenced.    It  shall  contain  a  memorandum  of  the  filing 
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of  the  petition  and  of  the  action  of  the  court  thereon,  of 
the  reference  of  the  case  to  the  referee,  and  of  the  trans- 
mission by  him  to  the  clerk  of  his  certified  record  of  the 
proceedings,  with  the  dates  thereof,  and  a  memorandum 
of  all  proceedings  in  the  case  except  those  duly  entered  on 
the  referee's  certified  record  aforesaid.  The  docket  shall 
be  arranged  in  a  manner  convenient  for  reference,  and  shall 
at  all  times  be  open  to  public  inspection. 

n.  «LING  OF  PAPERS 

The  clerk  or  the  referee  shall  indorse  on  each  paper  filed 
with  him  the  day  and  hour  of  filing,  and  a  brief  statement 
of  its  character. 

in.  PROCESS 

All  process,  sununons  and  subpoenas  shall  issue  out  of 
the  court,  under  the  seal  thereof,  and  be  tested  by  the 
clerk;  and  blanks,  with  the  signature  of  the  clerk  and  seal 
of  the  court;  may,  upon  application,  be  furnished  to  the 
referees. 

IV.  CONDUCT  OF  PROCEEDINGS 

Proceedings  in  bankruptcy  may  be  conducted  by  the 
bankrupt  in  person  in  his  own  behalf,  or  by  a  petition- 
ing or  opposing  creditor;  but  a  creditor  will  only  be  al- 
lowed to  manage  before  the  court  his  individual  interest. 
Every  party  may  appear  and  conduct  the  proceedings  by 
attorney,  who  shall  be  an  attorney  or  coimselor  authorized 
to  practice  in  the  circuit  or  district  court.  The  name  of 
the  attorney  or  counselor,  with  his  place  of  business,  shaU 
be  entered  upon  the  docket,  with  the  date  of  the  entry.  All 
papers  or  proceedings  offered  by  an  attorney  to  be  filed 
shall  be  indorsed  as  above  required,  and  orders  granted  on 
motion  shall  contain  the  name  of  the  party  or  attorney 
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making  the  motion.  Notices  and  orders  which  are  not, 
by  the  act  or  by  these  general  orders,  required  to  be  served 
on  the  party  personally  may  be  served  upon  his  attorney. 

V.  FRAME  OF  PETITIONS 

All  petitions  and  the  schedules  filed  therewith  shall  be 
printed  or  written  out  plainly,  without  abbreviation  or 
interlineation,  except  where  such  abbreviation  and  inter- 
lineation may  be  for  the  purpose  of  reference. 

VI.  PETITIONS  IN  DIFFERENT  DISTRICTS 

In  case  two  or  more  petitions  shall  be  filed  against  the 
same  individual  in  different  districts,  the  first  hearing  shall 
be  had  in  the  district  in  which  the  debtor  has  his  domicile, 
and  the  petition  may  be  amended  by  inserting  an  allega- 
tion of  an  act  of  bankruptcy  committed  at  an  earlier  date 
than  that  first  alleged,  if  such  earlier  act  is  charged  in 
either  of  the  other  petitions;  and  in  case  of  two  or  more 
petitions  against  the  same  partnership  in  different  courts, 
each  having  jurisdiction  over  the  case,  the  petition  first 
filed  shall  be  first  heard,  and  may  be  amended  by  the  in- 
sertion of  an  allegation  of  an  earlier  act  of  bankruptcy 
than  that  first  alleged,  if  such  earlier  act  is  charged  in 
either  of  the  other  petitions;  and,  in  either  case,  the  pro- 
ceedings upon  the  other  petitions  may  be  stayed  until  an 
adjudication  is  made  upon  the  petition  first  heard;  and 
the  court  which  makes  the  first  adjudication  of  bankruptcy 
shall  retain  jiuisdiction  over  all  proceedings  therein  until 
the  same  shall  be  closed.  In  case  two  or  more  petitions 
shall  be  filed  in  different  districts  by  different  members  of 
the  same  partnership  for  An  adjudication  of  thebankruptcy 
of  said  partnership,  the  court  in  which  the  petition  is 
first  filed,  having  jurisdiction,  shall  take  and  retain  juris- 
diction over  all  proceedings  in  such  bankruptcy  until  the 
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same  shall  be  closed;  and  if  such  petitions  shall  be  filed  in 
the  same  district,  action  shall  be  first  had  upon  the  one 
first  filed.  But  the  court  so  retaining  jurisdiction  shaU, 
if  satisfied  that  it  is  for  the  greatest  convenience  of  par- 
ties in  interest  that  another  of  said  courts  should  proceed 
with  the  cases,  order  them  to  be  transferred  to  that  court. 

Vn.  PRIORITY  OF  PETITIONS 

Whenever  two  or  more  petitions  shall  be  filed  by  cred- 
itors against  a  common  debtor,  alleging  separate  acts  of 
bankruptcy  committed  by  said  debtor  on  different  days 
within  four  months  prior  to  the  fiUng  of  said  petitions, 
and  the  debtor  shall  appear  and  show  cause  against  an  ad- 
judication of  bankruptcy  against  him  on  the  petitions, 
that  petition  shall  be  first  heard  and  tried  which  alleges 
the  commission  of  the  earliest  act  of  bankruptcy;  and  in 
case  the  several  acts  of  bankruptcy  are  alleged  in  the  dif- 
ferent petitions  to  have  been  conmiitted  on  the  same  day, 
the  court  before  which  the  same  are  pending  may  order 
them  to  be  consolidated,  and  proceed  to  a  hearing  as  upon 
one  petition;  and  if  an  adjudication  of  bankruptcy  be 
made  upon  either  petition,  or  for  the  commission  of  a  sin- 
gle act  of  bankruptcy,  it  shall  not  be  necessary  to  pro- 
ceed to  a  hearing  upon  the  remaining  petitions,  unless  pro- 
ceedings be  taken  by  the  debtor  for  the  purpose  of  causing 
such  adjudication  to  be  annulled  or  vacated. 

Vm.  PROCEEDINGS  IN  PARTNERSHIP  CASES 

Any  member  of  a  partnership,  who  refuses  to  join  in  a 
petition  to  have  the  partnership  declared  bankrupt,  shall 
be  entitled  to  resist  the  prayer  of  the  petition  in  the  same 
manner  as  if  the  petition  had  been  filed  by  a  creditor  of  the 
partnership,  and  notice  of  the  filing  of  the  petition  shall  be 
given  to  him  in  the  same  manner  as  provided  by  law  and 
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by  these  rules  in  the  case  of  a  debtor  petitioned  against; 
and  he  shall  have  the  right  to  appear  at  the  time  fixed  by 
the  court  for  the  hearing  of  the  petition,  and  to  make  proof, 
if  he  can,  that  the  partnership  is  not  insolvent  or  has  not 
committed  an  act  of  bankruptcy,  and  to  make  all  defenses 
which  any  debtor  proceeded  against  is  entitled  to  take  by 
the  provisions  of  the  act;  and  in  case  an  adjudication  of 
bankruptcy  is  made  upon  the  petition,  such  partner  shall 
be  required  to  file  a  schedule  of  his  debts  and  an  inventory 
of  his  property  in  the  same  manner  as  is  required  by  the 
act  in  cases  of  debtors  against  whom  adjudication  of  bank- 
ruptcy shall  be  matie. 

K.  SCHEDULE  IN  INVOLUNTARY  BANKRUPTCY 

In  all  cases  of  involuntary  bankruptcy  in  which  the 
bankrupt  is  absent  or  cannot  be  found,  it  shall  be  the  duty 
of  the  petitioning  creditor  to  file,  within  five  days  after  the 
date  of  the  adjudication,  a  schedule  giving  the  names  and 
places  of  residence  of  all  the  creditors  of  the  bankrupt, 
according  to  the  best  information  of  the  petitioning  cred- 
itor. If  the  debtor  is  found,  and  is  served  with  notice  to 
furnish  a  schedule  of  his  creditors  and  fails  to  do  so,  the 
petitioning  creditor  may  apply  for  an  attachment  against 
the  debtor,  or  may  himself  furnish  such  schedule  as  afore- 
said. 

X.  INDEMNITY  FOR  EXPENSES 

Before  incurring  any  expense  in  publishing  or  mailing 
notices,  or  in  traveling,  or  in  procuring  the  attendance  of 
witnesses,  or  in  perpetuating  testimony,  the  clerk,  marshal 
or  referee  may  require,  from  the  bankrupt  or  other  person 
in  whose  behalf  the  duty  is  to  be  performed,  indemnity  for 
such  expense.  Money  advanced  for  this  purpose  by  the 
bankrupt  or  other  person  shall  be  repaid  him  out  of  the 
estate  as  part  of  the  cost  of  administering  the  same. 
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XI.  AMENDMENTS 

The  court  may  allow  amendments  to  the  petition  and 
schedules  on  application  of  the  petitioner.  Amendments 
shall  be  printed  or  written,  signed  and  verified,  like  orig- 
inal petitions  and  schedules.  If  amendments  are  made  to 
separate  schedules,  the  same  must  be  made  separately, 
with  proper  references.  In  the  appUcation  for  leave  to 
amend,  the  petitioner  shall  state  the  cause  of  the  error  in 
the  paper  originally  filed. 

Xn.  DUTIES  OF  REFEREE 

1.  The  order  referring  a  case  to  a  referee  shall  name  a 
day  upon  which  the  bankrupt  shall  attend  before  the 
referee;  and  from  that  day  the  bankrupt  shall  be  subject 
to  the  orders  of  the  court  in  all  matters  relating  to  his 
bankruptcy,  and  may  receive  from  the  referee  a  protection 
against  arrest,  to  continue  imtil  the  final  adjudication  on 
his  appUcation  for  a  discharge,  unless  suspended  or  vacated 
by  order  of  the  court.  A  copy  of  the  order  shall  forthwith 
be  sent  by  mail  to  the  referee,  or  be  delivered  to  him 
personally  by  the  clerk  or  other  oflScer  of  the  court.  And 
thereafter  all  the  proceedings,  except  such  as  are  required 
by  the  act  or  by  these  general  orders  to  be  had  before  the 
judge,  shall  be  had  before  the  referee. 

2.  The  time  when  and  the  place  where  the  referees 
shall  act  upon  the  matters  arising  under  the  several  cases 
referred  to  them  shall  be  fixed  by  special  order  of  the  judge, 
or  by  the  referee;  and  at  such  times  and  places  the  referees 
may  perform  the  duties  which  they  are  empowered  by  the 
act  to  perform. 

3.  AppUcations  for  a  discharge,  or  for  the  approval  of  a 
composition,  or  for  an  injunction  to  stay  proceedings  of  a 
court  or  officer  of  the  United  States,  or  of  a  state,  shall  be 
heard  and  decided  by  the  judge.    But  he  may  refer  such 
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an  application,  or  any  specified  issue  arising  thereon,  to 
the  referee  to  ascertan  and  report  the  facts. 

Xm.  APPOmXMBNT  AND  REMOVAL  OF  TRUSTEE 

The  appointment  of  a  trustee  by  the  creditors  shall  be 
subject  to  be  approved  or  disapproved  by  the  referee  or 
by  the  judge;  and  he  shall  be  removable  by  the  judge  only. 

XIV.  NO  OFFICIAL  OR  GENERAL  TRUSTEE 

No  official  trustee  shall  be  appointed  by  the  court,  nor 
any  general  trustee  to  act  in  classes  of  cases. 

XV.  TRUSTEE  NOT  APPOINTED  IN  CERTAIN  CASES 

If  the  schedule  of  a  voltmtary  bankrupt  discloses  no 
assets,  and  if  no  creditor  appears  at  the  first  meeting, 
the  coiui;  may,  by  order  setting  out  the  facts,  direct  that 
no  trustee  be  appointed;  but  at  any  time  thereafter  a 
trustee  may  be  appointed,  if  the  comi;  shall  deem  it  desira- 
ble. If  no  trustee  is  appointed  as  aforesaid,  the  coiui; 
may  order  that  no  meeting  of  the  creditors  other  than  the 
first  meeting  shall  be  called. 

XVI.  NOTICE  TO  TRUSTEE  OF  fflS  APPOINTMENT 

It  shall  be  the  duty  of  the  referee,  inunediately  upon 
the  appointment  and  approval  of  the  trustee,  to  notify 
him  in  person  or  by  mail  of  his  appointment;  and  the 
notice  shall  require  the  trustee  forthwith  to  notify  the 
referee  of  his  acceptance  or  rejection  of  the  trust,  and  shall 
contain  a  statement  of  the  penal  sirni  of  the  trustee's  bond. 

XVn.  DUTIES  OF  TRUSTEE 

The  trustee  shall,  inunediately  upon  entering  upon  his 
duties,  prepare  a  complete  inventory  of  9^  the  property  of 
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tlie  bankrupt  that  comes  into  his  possession.  The  trustee 
shall  make  report  to  the  coiui;,  within  twenty  days  after 
receiving  the  notice  of  his  appointment,  of  the  articles  set 
off  to  the  bankrupt  by  him,  according  to  the  provisions 
of  the  forty-seventh  section  of  the  act,  with  the  estimated 
value  of  each  article,  and  any  creditor  may  take  excep- 
tions to  the  determination  of  the  trustee  within  twenty 
days  after  the  filing  of  the  report.  The  referee  may  require 
the  exceptions  to  be  argued  before  him,  and  shall  certify 
them  to  the  coiu^i  for  final  determination  at  the  request 
of  either  party.  In  case  the  trustee  shall  neglect  to  file 
any  report  or  statement  which  it  is  made  his  duty  to  file 
or  make  by  the  act,  or  by  any  general  order  in  bankruptcy, 
within  five  days  after  the  same  shall  be  due,  it  shall  be 
the  duty  of  the  referee  to  make  an  order  requiring  the 
trustee  to  show  cause  before  the  judge,  at  a  time  specified 
in  the  order,  why  he  should  not  be  removed  from  oflSce. 
The  referee  shall  cause  a  copy  of  the  order  to  be  served 
upon  the  trustee  at  least  seven  days  before  the  time  fixed 
for  the  hearing,  and  proof  of  the  service  thereof  to  be 
delivered  to  the  clerk.  All  accotmts  of  trustees  shall  be 
referred  as  of  course  to  the  referee  for  audit,  unless  other- 
wise specially  ordered  by  the  court. 

XVm.  SALE  OF  PROPERTY 

1.  All  sales  shall  be  by  public  auction  unless  otherwise 
ordered  by  the  coiu^i. 

2.  Upon  application  to  the  court,  and  for  good  cause 
shown,  the  trustee  may  be  authorized  to  sell  any  specified 
portion  of  the  bankrupt's  estate  at  private  sale;  in  which 
case  he  shall  keep  an  accurate  account  of  each  article 
sold,  and  the  price  received  therefor,  and  to  whom  sold; 
which  account  he  shall  file  at  once  with  the  referee. 

3.  Upon  petition  by  a  bankrupt,  creditor,  receiver,  or 
trustee,  setting  forth  that  a  part  or  the  whole  of  the  bank- 
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rupt's  estate  is  perishable,  the  nature  and  location  of  such 
perishable  estate,  and  that  there  will  be  loss  if  the  same 
is  not  sold  immediately,  the  court,  if  satisfied  of  the  facts 
stated  and  that  the  sale  is  required  in  the  interest  of  the 
estate,  may  order  the  same  to  be  sold,  with  or  without 
notice  to  the  creditors,  and  the  proceeds  to  be  deposited 
in  court. 

XEL  ACCOUNTS  OF  MARSHAL 

The  marshal  shall  make  return,  under  oath,  of  his  actual 
and  necessary  expenses  in  the  service  of  every  warrant 
addressed  to  him,  and  for  custody  of  property,  and  other 
services,  and  other  actual  and  necessary  expenses  paid 
by  him,  with  vouchers  therefor  whenever  practicable, 
and  also  with  a  statement  that  the  amounts  charged  by 
him  are  just  and  reasonable. 

XX.  PAPERS  FILED  AFTER  REFERENCE 

Proofs  of  claims  and  other  papers  filed  subsequently 
to  the  reference,  except  such  as  call  for  action  by  the 
judge,  may  be  filed  either  with  the  referee  or  with  the 
clerk. 

XXI.  PROOF  OF  DEBTS 

1.  Depositions  to  prove  claims  against  a  bankrupt's 
estate  shall  be  correctly  entitled  in  the  court  and  in  the 
cause.  When  made  to  prove  a  debt  due  to  a  partnership, 
it  must  appear  on  oath  that  the  deponent  is  a  member  of 
the  partnership;  when  made  by  an  agent,  the  reason  the 
deposition  is  not  made  by  the  claimant  in  person  must  be 
stated;  and  when  made  to  prove  a  debt  due  to  a  corpora- 
tion, the  deposition  shall  be  made  by  the  treasurer,  or, 
if  the  corporation  has  no  treasurer,  by  the  officer  whose 
duties  most  nearly  correspond  to  those  of  treasurer. 
40 
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Depositions  to  prove  debts  existing  in  open  account  shall 
state  when  the  debt  became  or  will  become  due;  and  if  it 
consists  of  items  maturing  at  different  dates  the  average 
due  date  shall  be  stated,  in  default  of  which  it  shall  not 
be  necessary  to  compute  interest  upon  it.  All  such  depo- 
sitions shall  contain  an  averment  that  no  note  has  been 
received  for  such  accotmt,  nor  any  judgment  rendered 
thereon.  Proofs  of  debt  received  by  any  trustee  shall  be 
delivered  to  the  referee  to  whom  the  cause  is  referred. 

2.  Any  creditor  may  file  with  the  referee  a  request 
that  all  notices  to  which  he  may  be  entitled  shall  be  ad- 
dressed to  him  at  any  place,  to  be  designated  by  the  post- 
office  box  or  street  niunber,  as  he  may  appoint;  and  there- 
after, and  tmtil  some  other  designation  shall  be  made  by 
such  creditor,  all  notices  shall  be  so  addressed;  and  in 
other  cases  notices  shall  be  addressed  as  specified  in  the 
proof  of  debt. 

3.  Qaims  which  have  been  assigned  before  proof  shall 
be  supported  by  a  deposition  of  the  owner  at  the  time  of 
the  conmiencement  of  proceedings,  setting  forth  the  true 
consideration  of  the  debt,  and  that  it  is  entirely  imse- 
cured,  or  if  secured,  the  security,  as  is  required  in  proving 
secured  claims.  Upon  the  filing  of  sati^actory  proof  of 
the  assignment  of  a  claim  proved  and  entered  on  the 
referee's  docket,  the  referee  shall  immediately  give  notice 
by  mail  to  the  original  claimant  of  the  filing  of  such  proof 
of  assignment;  and,  if  no  objection  be  entered  within  ten 
days,  or  within  fmliher  time  allowed  by  the  referee,  he 
shall  make  an  order  subrogating  the  assignee  to  the  orig- 
inal claimant.  If  objection  be  made,  he  shall  proceed  to 
hear  and  determine  the  matter. 

4.  The  claims  of  persons  contingently  liable  for  the 
bankrupt  may  be  proved  in  the  name  of  the  creditor  when 
known  by  the  party  contingently  liable.  When  the  name 
of  the  creditor  is  imknown,  such  claim  may  be  proved  in 
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the  name  of  the  party  contingently  liable;  but  no  dividend 
shall  be  paid  upon  such  claim,  except  upon  satisfactory 
proof  that  it  will  diminish  pro  tanto  the  original  debt. 

5.  The  execution  of  any  letter  of  attorney  to  represent 
a  creditor,  or  of  an  assignment  of  claim  after  proof,  may 
be  proved  or  acknowledged  before  a  referee,  or  a  United 
States  conunissioner,  or  a  notary  public.  When  executed 
on  behalf  of  a  partnership  or  of  a  corporation,  the  person 
executing  the  instrument  shall  make  oath  that  he  is  a 
member  of  the  partnership,  or  a  duly  authorized  officer 
of  the  corporation  on  whose  behalf  he  acts.  When  the 
person  executing  is  not  personally  knowif  to  the  officer 
taking  the  proof  or  acknowledgment,  his  identity  shall 
be  established  by  satisfactory  proof. 

6.  When  the  trustee  or  any  creditor  shall  desire  the 
re-examination  of  any  claim  filed  against  the  bankrupt's 
estate,  he  may  apply  by  petition  to  the  referee  to  whom 
the  case  is  referred  for  an  order  for  such  re-examination, 
and  thereupon  the  referee  shall  make  an  order  fixing  a 
time  for  hearing  the  petition,  of  which  due  notice  shall 
be  given  by  mail  addressed  to  the  creditor.  At  the  time 
appointed  the  referee  shall  take  the  examination  of  thei 
creditor,  and  of  any  witnesses  that  may  be  called  by 
either  party,  and  if  it  shall  appear  from  such  examination 
that  the  claim  ought  to  be  expunged  or  diminished,  the 
referee  may  order  accordingly. 

XXn.  TAKING  OF  TESTIMONY 

The  examination  of  witnesses  before  the  referee  may 
be  conducted  by  the  party  in  person  or  by  his  counsel  or 
attorney,  and  the  witnesses  shall  be  subject  to  examina- 
tion and  cross-examination,  which  shall  be  had  in  con- 
formity with  the  mode  now  adopted  in  courts  of  law.  A 
deposition  taken  upon  an  examination  before  a  referee 
shall  be  taken  down  in  writing  by  him,  or  imder  his  direc- 
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tion,  in  the  form  of  narrative,  unless  he  detennines  that 
the  examination  shall  be  by  question  and  answer.  When 
completed  it  shall  be  read  over  to  the  witness  and  signed 
by  him  in  the  presence  of  the  referee.  The  referee  shall 
note  upon  the  deposition  any  question  objected  to,  with 
his  decision  thereon;  and  the  coiu^i  shall  have  power  to 
deal  with  the  costs  of  incompetent,  immaterial,  or  irrele- 
vant depositions,  or  parts  of  them,  as  may  be  just. 

XXm.  ORDERS  OF  REFEREE 

In  all  orders  made  by  a  referee,  it  shall  be  recited,  ac- 
cording as  the*  fact  may  be,  that  notice  was  given  and 
the  manner  thereof;  or  that  the  order  was  made  by  con- 
sent; or  that  no  adverse  interest  was  represented  at  the 
hearing;  or  that  the  order  was  made  after  hearing  adverse 
interests. 

XXIV.  TRANSMISSION  OF  PROVED  CLAIMS  TO  CLERK 

The  referee  shall  forthwith  transmit  to  the  clerk  a  list 
of  the  claims  proved  against  an  estate,  with  the  names 
and  addresses  of  the  proving  creditors. 

XXV.  SPECIAL  MEETING  OF  CREDITORS 

Whenever,  by  reason  of  a  vacancy  in  the  office  of  trus- 
tee, or  for  any  other  cause,  it  becomes  necessary  to  call  a 
special  meeting  of  the  creditors  in  order  to  carry  out  the 
piuposes  of  the  act,  the  court  may  call  such  a  meeting, 
specifying  in  the  notice  the  purpose  for  which  it  is  called: 

XXVI.  ACCOUNTS  OF  REFEREE 

Every  referee  shall  keep  an  accurate  account  of  his 
traveling  and  incidental  expenses,  and  of  those  of  any 
clerk  or  any  officer  attending  him  in  the  performance  of 
his  duties  in  any  case  which  may  be  referred  to  hiin;  and 
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shall  make  return  of  the  same  under  oath  to  the  judge, 
with  proper  vouchers  when  vouchers  can  be  procured, 
on  the  first  Tuesday  in  each  month. 

X3CVn.  REVIEW  BY  JUDGE 

When  a  bankrupt,  creditor,  trustee,  or  other  person 
shall  desire  a  review  by  the  judge  of  any  order  made  by 
the  referee,  he  shall  file  with  the  referee,  his  petition  there- 
for, setting  out  the  error  coiULplained  of;  and  the  referee 
shall  forthwith  certify  to  the  judge  the  question  presented, 
a*  summary  of  the  evidence  relating  thereto,  and  the  find- 
ing and  order  of  the  referee  thereon. 

XXVm.  REDEMPTION  OF  PROPERTY  AND  COM- 
POUNDING OF  CLAIMS 

Whenever  it  may  be  deemed  for  the  benefit  of  the  es- 
tate of  a  bankrupt  to  redeem  and  discharge  any  mortgage 
or  other  pledge,  or  deposit  or  lien,  upon  any  property, 
real  or  personal,  or  to  relieve  said  property  from  any 
conditional  contract,  and  to  tender  performance  of  the 
conditions  thereof,  or  to  compound  and  settle  any  debts 
or  other  claims  due  or  belonging  to  the  estate  of  the  bank- 
rupt, the  trustee,  or  the  bankrupt,  or  any  creditor  who 
has  proved  his  debt,  may  file  his  petition  therefor;  and 
thereupon  the  court  shall  appoint  a  suitable  time  and  place 
for  the  hearing  thereof,  notice  of  which  shall  be  given  as 
the  court  shall  direct,  so  that  all  creditors  and  other  per- 
sons interested  may  appear  and  show  cause,  if  any  they 
have,  why  an  order  should  not  be  passed  by  the  court 
upon  the  petition  authorizing  such  act  on  the  part  of  the 
trustee. 

XXK.  PAYMENT  OF  MONEYS  DEPOSITED 

No  moneys  deposited  as  required  by  the  act  shall  be 
drawn  from  the  depository  unless  by  check  or  warrant. 
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signed  by  the  clerk  of  the  court,  or  by  a  trustee,  and 
coimtersigned  by  the  judge  of  the  coiui;,  or  by  a  referee 
designated  for  that  purpose,  or  by  the  clerk  or  his  assistant 
under  an  order  made  by  the  judge,  stating  the  date,  the 
sum,  and  the  accotmt  for  wiiich  it  is  drawn;  and  an  entry 
of  the  substance  of  such  check  or  warrant,  with  the  date 
thereof,  the  sum  drawn  for  and  the  account  for  which  it  is 
drawn,  shall  be  forthwith  made  in  a  book  kept  for  that 
purpose  by  the  trustee  or  his  clerk;  and  all  checks  and 
drafts  shall  be  entered  in  the  order  of  time  in  which  they 
are  drawn,  and  shall  be  numbered  in  the  case  of  each  es- 
tate. A  copy  of  this  general  order  shall  be  furnished  to 
the  depository,  and  also  the  name  of  any  referee  or  clerk 
authorized  to  countersign  said  checks. 

XXX.  IMPRISONED  DEBTOR 

If,  at  the  time  of  preferring  his  petition,  the  debtor  shall 
be  imprisoned,  the  court,  upon  application,  may  order  him 
to  be  produced  upon  habeas  corpus,  by  the  jailer  or  any 
oflScer  in  whose  custody  he  may  be,  before  the  referee,  for 
the  purpose  of  testifying  in  any  matter  relating  to  his  bank- 
ruptcy; and,  if  committed  after  the  filing  of  his  petition 
upon  process  in  any  civil  action  founded  upon  a  claim 
provable  in  bankruptcy,  the  court  may,  upon  like  appli- 
cation, discharge  him  from  such  imprisonment.  If  the 
petitioner,  during  the  pendency  of  the  proceedings  in  bank- 
ruptcy, be  arrested  or  imprisoned  upon  process  in  any 
civil  action,  the  district  court,  upon  his  appUcation,  may 
issue  a  writ  of  habeas  corpus  to  bring  him  before  the  court 
to  ascertain  whether  such  process  has  been  issued  for  the 
collection  of  any  claim  provable  in  bankruptcy,  and  if  so 
provable  he  shall  be  discharged;  if  not,  he  shall  be  re- 
manded to  the  custody  in  which  he  may  lawfully  be. 
Before  granting  the  order  for  discharge  the  court  shall 
cause  notice  to  be  served  upon  the  creditor  or  his  attorney. 
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SO  as  to  give  him  an  opportunity  of  appearing  and  being 
heard  before  the  granting  of  the  order. 

XXXI.  PETITION  FOR  DISCHARGE 

The  petition  of  a  bankrupt  for  a  discharge  shall  state 
concisely,  in  accordance  with  the  provisions  of  the  act  and 
the  orders  of  the  coiui;,  the  proceedings  in  the  case  and  the 
acts  of  the  bankrupt. 

XXXn.  OPPOSITION  TO  DISCHARGE  OR  COMPO- 
SITION 

A  creditor  opposing  the  application  of  a  bankrupt  for 
his  discharge,  or  for  the  confirmation  of  a  composition,  shall 
enter  his  appearance  in  opposition  thereto  on  the  day  when 
the  creditors  are  required  to  show  cause,  and  shall  file  a 
specification  in  writing  of  the  grounds  of  his  opposition 
within  ten  days  thereafter,  unless  the  time  shall  be  en- 
larged by  special  order  of  the  judge. 

XXXm.  ARBITRATION 

Whenever  a  trustee  shall  make  application  to  the  court 
for  authority  to  submit  a  controversy  arising  in  the  settle- 
ment of  a  demand  against  a  bankrupt's  estate,  or  for  a 
debt  due  to  it,  to  the  determination  of  arbitrators,  or  for 
authority  to  compotmd  and  settle  such  controversy  by 
agreement  with  the  other  party,  the  application  shall 
clearly  and  distinctly  set  forth  the  subject-matter  of  the 
controversy,  and  the  reasons  why  the  trustee  thinks  it 
proper  and  most  for  the  interest  of  the  estate  that  the 
controversy  should  be  settled  by  arbitration  or  otherwise. 

XXXIV.  COSTS  IN  CONTESTED  ADJUDICATIONS 

In  cases  of  involuntary  bankruptcy,  when  the  debtor 
resists  an  adjudication,  and  the  court,  after  hearing,  ad- 
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judges  the  debtor  a  bankrupt,  the  petitioning  creditor 
shall  recover,  and  be  paid  out  of  the  estate,  the  same  costs 
that  are  allowed  to  a  party  recovering  in  a  suit  in  equity; 
and  if  the  petition  is  dismissed,  the  debtor  shall  recover 
like  costs  against  the  petitioner. 

XXXV.  COMPENSATION  OF  CLERKS,  REFEREES,  AND 

TRUSTEES 

1.  The  fees  allowed  by  the  act  to  clerks  shall  be  in  full 
compensation  for  all  services  performed  by  them  in  regard 
to  fihng  petitions  or  other  papers  required  by  the  act  to  be 
filed  with  them,  or  in  certifying  or  dehvering  papers  or 
copies  of  records  to  referees  or  other  oflScers,  or  in  receiv- 
ing or  paying  out  money;  but  shall  not  include  copies 
furnished  to  other  persons,  or  expenses  necessarily  in- 
curred in  publishing  or  mailing  notices  or  other  papers. 

2.  The  compensation  of  referees,  prescribed  by  the  act, 
shall  be  in  full  compensation  for  all  services  performed  by 
them  under  the  act,  or  under  these  general  orders;  but 
shall  not  include  expenses  necessarily  incurred  by  them  in 
pubUshing  or  mailing  notices,  in  traveling,  or  in  perpet- 
uating testimony,  or  other  expenses  necessarily  incurred  in 
the  performance  of  their  duties  under  the  act  and  allowed 
by  special  order  of  the  judge. 

3.  The  compensation  allowed  to  trustees  by  the  act 
shall  be  in  full  compensation  for  the  services  performed  by 
them;  but  shall  not  include  expenses  necessarily  incurred 
in  the  performance  of  their  duties  and  allowed  upon  the 
settlement  of  their  accounts. 

4.  In  any  case  in  which  the  fees  of  the  clerk,  referee,  and 
trustee  are  not  required  by  the  act  to  be  paid  by  a  debtor 
before  filing  his  petition  to  be  adjudged  a  bankrupt,  the 
judge,  at  any  time  during  the  pendency  of  the  proceedings 
in  bankruptcy,  may  order  those  fees  to  be  paid  out  of  the 
estate;  or  may,  after  notice  to  the  bankrupt,  and  satis- 
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factory  proof  that  he  then  has  or  can  obtain  the  money 
with  which  to  pay  those  fees,  order  him  to  pay  them 
within  a  time  specified,  and,  if  he  fails  to  do  so,  may  order 
his  petition  to  be  dismissed. 

XXXVI.  APPEALS 

1.  Appeals  from  a  court  of  bankruptcy  to  a  circuit  court 
of  appeals,  or  to  the  Supreme  Court  of  a  Territory,  shall  be 
allowed  by  a  judge  of  the  court  appealed  from  or  of  the 
court  appealed  to,  and  shall  be  regulated,  except  as  other- 
wise provided  in  the  act,  by  the  rules  governing  appeals  in 
equity  in  the  courts  of  the  United  States. 

2.  Appeals  under  the  act  to  the  Supreme  Court  of  the 
United  States  from  a  circuit  court  of  appeals,  or  from  the 
Supreme  Court  of  a  Territory,  or  from  the  Supreme  Court 
of  the  District  of  Columbia,  or  from  any  court  of  bank- 
ruptcy whatever,  shall  be  taken  within  thirty  days  after 
the  judgment  or  decree,  and  shall  be  allowed  by  a  judge  of 
the  court  appealed  from,  or  by  a  justice  of  the  Supreme 
Court  of  the  United  States. 

3.  In  every  case  in  which  either  party  is  entitled  by  the 
act  to  take  an  appeal  to  the  Supreme  Court  of  the  United 
States,  the  court  from  which  the  appeal  lies  shall,  at  or 
before  the  time  of  entering  its  judgment  or  decree,  make 
and  file  a  finding  of  the  facts,  and  its  conclusions  of  law 
thereon,  stated  separately;  and  the  record  transmitted  to 
the  Supreme  Coiu-t  of  the  United  States  on  such  an  appeal 
shall  consist  only  of  the  pleadings,  the  judgment  or  decree, 
the  finding  of  facts,  and  the  conclusions  of  law. 

XXXVn.  GENERAL  PROVISIONS 

In  proceedings  in  equity,  instituted  for  the  purpose  of 
carrying  into  effect  the  provisions  of  the  act,  or  for  enforc- 
ing the  rights  and  remedies  given  by  it,  the  rules  of  equity 
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practice  established  by  the  Supreme  Court  of  the  United 
States  shall  be  followed  as  nearly  as  may  be.  In  proceed- 
ings at  law,  instituted  for  the  same  purpose,  the  practice 
and  procedure  in  cases  at  law  shall  be  followed  as  nearly 
as  may  be.  But  the  judge  may,  by  special  order  in  any 
case,  vary  the  time  allowed  for  return  of  process,  for 
appearance  and  pleading,  and  for  taking  testimony  and 
publication,  and  may  otherwise  modify  the  rules  for  the 
preparation  of  any  particular  case  so  as  to  facilitate  a 
speedy  hearing. 

XXXVm.  FORMS 

The  several  forms  annexed  to  these  general  orders  shall 
be  observed  and  used,  with  such  alterations  as  may  be 
necessary  to  suit  the  circiunstances  of  any  particular  case. 
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RULES  IN   BANKKUPTCY 

FOR  THE 

SOUTHERN  DISTRICT  OF  NEW  YORK 

Rule  I.  Petitions 

Petitions  should  state  where  the  debtor  has  resided^ 
including  the  street  and  number,  if  any,  and  also  where 
his  principal  place  of  business,  if  any,  has  been  during  the 
preceding  six  months,  or  the  greater  part  thereof,  and  the 
schedules,  as  respects  creditors  in  the  city  of  New  York, 
should  state  the  street  and  nimiber  of  their  residence,  or 
place  of  business,  so  far  as  known.  Petitions  by  one  or 
more  of  several  copartners  should  state,  in  case  a  dis- 
charge from  copartnership  debts  is  desired,  whether  there 
are  firm  assets,  and,  if  there  are,  the  petition  should  fiu*- 
ther  state  whether  the  firm  and  any  other  partners  not 
joining  in  the  petition  are  solvent  or  insolvent,  and,  if 
insolvent,  the  place  of  residence  and  whereabouts  of  such 
other  partners,  so  far  as  known,  or  ascertainable,  in  order 
that  they  may  be  brought  in  as  parties  in  case  they  refuse 
to  join  in  the  petition.  Petitions,  schedules  and  other 
papers  filed  shall  be  upon  law  cap,  not  more  than  nine 
inches  wide  by  fourteen  inches  long. 

Rule  n.  Service  of  subpoona;  publication 

In  involuntary  proceedings,  if  personal  service  of  the 
subpcena  cannot  be  made  by  a  delivery  of  a  copy  thereof 
to  the  debtor  or  to  some  adult  person  who  is  a  member  or 
resident  in  the  debtor's  family  at  his  dweUing  house  or 
usual  place  of  abode  within  the  district,  and  if  the  debtor 
shall  not  file  an  appearance  within  ten  days  after  the 
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return  day  of  the  subpoena,  the  court,  on  proof  by  affida- 
vit of  the  foregoing  facts,  and  of  the  whereabouts  of  the 
debtor,  will  make  an  order  directing  such  debtor  to  appear, 
plead,  answer,  or  demur  by  a  day  certain  to  be  designated 
therein,  Jiursuant  to  section  738  of  the  United  States 
Revised  Statutes,  which  order  shall  be  served  upon  such 
absent  debtor,  if  practicable,  wherever  found,  or  if  personal 
service  of  such  order  upon  such  absent  debtor  is  not 
practicable,  such  order  shall  be  published  once  a  week  for 
six  consecutive  weeks  as  the  court  may  direct;  and  upon 
proof  of  such  service  or  publication  of  said  order  and  of 
compliance  with  the  terms  thereof,  proceedings  shall  be 
had  as  upon  personal  service  of  the  debtor  within  the 
district. 

Upon  the  petition  of  one  or  more  of  several  copartners, 
where  some  other  member  or  members  of  the  firm  refuse 
to  join  in  the  petition,  the  like  proceedings,  if  there  are 
firm  assets,  must  be  had  to  bring  in  the  other  copartners. 

Rule  m.  Deposit 

Petitioners  who  have  made  no  deposit  with  the  clerk  for 
services  of  officers  should  be  examined  by  or  under  the 
direction  of  the  referee,  on  their  appearance  before  him, 
as  regards  their  means;  and  if  the  referee  is  not  satisfied 
of  the  bankrupt's  inability  to  make  the  deposit,  a  report 
thereof  should  be  made  to  the  judge. 

Rule  IV.  Laches 

In  case  of  unreasonable  delay  in  the  bankruptcy  pro- 
ceedings after  an  injunction  or  stay  of  any  other  proceed  - 
ing  has  been  granted,  application  may  be  made  on  any 
motion  day  in  bankruptcy,  on  four  days'  notice,  to  dissolve 
the  stay,  though  the  time  limited  in  the  order  granting 
the  stay  has  not  e?q>ired. 
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Rule  V.  Trial 

In  involuntary  cases  where  an  answer  is  interposed  deny- 
ing insolvency  or  acts  of  bankruptcy,  the  issues  may  be 
brought  to  trial  on  any  Monday  at  10:30  a.  m.,  on  eight 
days'  prior  notice  of  trial  by  either  party.  Demurrers 
may  be  brought  to  a  hearing  on  any  Monday  at  10:30 
A.  M.,  on  four  days'  notice.  A  note  of  issue  must  be  filed 
with  the  clerk  two  days  before  the  hearing  or  trial. 

Rule  VI.  Motions 

Until  further  ordered,  bankruptcy  motions  will  be  heard 
on  Mondays  at  10:30  a.  m.,  on  four  days'  notice.  A  mo- 
tion calendar  will  be  made  up  by  the  clerk  from  notes  of 
issue  to  be  filed  three  days  previous. 

Rule  Vn.  Publication 

Notices  for  the  first  meeting  of  creditors  shall  be  pub- 
lished once  only,  unless  otherwise  ordered. 

Rule  Vm.  Newspapers 

Hie  following  newspapers  are  designated,  in  pursuance 
of  section  28  of  the  act,  for  publication  of  notices  and 
orders: 
In  New  York  County  —  ''The  New  York  Tunes." 
In  Westchester  County  —  "  Yonkers  Statesman." 
In  Putnam  County  ^ — ''The  Putnam  County  Repub- 
lican." 

In    Dutchess    County  — "The    Poughkeepsie    Daily 
Eagle." 
In  Columbia  County  —  "The  Columbia  Republican." 
In  Greene  County  —  "The  Catskill  Mail." 
In  Sullivan  County  — 
In  Ulster  County  —  "The  Kingston  Daily  Freeman." 
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In  Orange  County  —  "The  Newburgh  JonmaJ." 

In  Rockland  County  —  "The  Nyack  Evening  Journal." 

Rule  IX.  Depositories 

The  following  banking  institutions  are  hereby  desig- 
nated as  depositories  for  money  of  bankrupt  estates: 

In  New  York  County  —  The  Citizens  Central  National 
Bank  of  the  City  of  New  York,  The  Manhattan  Trust 
Company,  The  Trust  Company  of  America,  The  Bankers 
Trust  Company,  The  Central  Trust  Company  of  New 
York  and  The  New  York  Trust  Company. 

In  Westchester  County  —  The  Westchester  Trust  Com- 
pany and  The  Mount  Vernon  Trust  Company. 

In  Putnam  Coimty  —  The  Putnam  County  National 
Bank. 

In  Dutchess  Coimty — The  Poughkeepsie  National  Bank. 

In  Columbia  County  —  The  National  Hudson  River 
Bank  of  Hudson. 

In  Greene  County  —  The  Catskill  National  Bank. 

In  Sullivan  County  — 

In  Ulster  County  —  The  First  National  Bank  of  Ron- 
dout. 

In  Orange  County  —  The  Quassaick  National  Bank. 

In  Rockland  County  —  The  Nyack  National  Bank. 

Rule  X.  Warrants  and  checks 

The  referee  before  whom  a  case  is  pending  is  designated 
as  the  one  to  countersign  all  warrants  and  checks  for  the 
withdrawal  of  money  from  the  depository  under  Rule  29 
of  the  General  Orders,  unless  otherwise  specially  ordered 
by  the  judge. 

Rule  XI.  Discharge  and  compositions 

Applications  for  the  discharge  of  the  bankrupt,  or  for 
confirmation  of  a  discharge,  duly  verified,  should  be  filed 
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in  the  first  instance  with  the  referee  in  charge,  who  will 
thereupon  fix  a  day  for  the  hearing  before  the  judge,  which 
may  be  upon  any  Monday  at  10:30  a.  m.,  and  give  the 
requisite  notices  thereof  to  all  creditors  or  other  persons 
interested,  and  thereafter  transmit  to  the  clerk  of  the 
court  three  days  prior  to  the  return  day,  due  proof  of  the 
service  of  such  notices  together  with  the  petition  for  dis- 
charge or  composition  and  a  certificate  or  report  of  the 
referee  as  to  the  fact  whether  the  bankrupt  has  in  all 
things  conformed  to  the  requirements  of  the  act,  and  has 
committed  none  of  the  offenses  and  done  none  of  the  acts 
prohibited  in  subdivision  B  of  section  14,  and  whether  the 
bankrupt,  in  the  opinion  of  the  referee,  is  entitled  to  his 
dischai^.  On  the  return  day,  the  default  of  all  creditors 
not  appearing  in  opposition  to  the  discharge  or  composi- 
tion shall  be  entered.  Upon  due  filing  of  written  specifi- 
cations of  the  grounds  of  opposition  to  the  discharge  or 
composition,  the  same  shall  be  referred  to  the  referee  in 
charge  to  take  the  proofs  and  testimony  offered  by  the 
parties,  and  to  ascertain  and  report  the  facts.  The  hear- 
ing thereon  before  the  referee  may  be  brought  on  by  any 
party  on  four  days'  notice  thereof  to  the  attorneys  of  the 
other  parties. 

Rule  Xn.  Opposing  discharge;  examination;  exceptions 

On  the  return  day  of  the  application  for  discharge  or 
composition  the  default  of  all  creditors  not  appearing  in 
opposition  thereto  shall  be  entered.  If  there  is  no  appear- 
ance in  opposition  the  bankrupt,  if  he  appears  to  be  en- 
titled thereto,  shall  be  forthwith  discharged  or  the  com- 
position allowed.  If  any  appearance  in  opposition  is  filed 
the  bankrupt,  who  must  be  personally  present,  may  be 
examined  instanter,  if  desired  by  the  parties  appearing, 
and  specifications  in  opposition  to  the  discharge  must  be 
verified,  and  filed  in  the  clerk's  office^  as  required,  within 
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ten  days  after  the  said  return  day,  and  a  copy  thereof  shall 
be  served  upon  the  bankrupt's  attorneys  withm  the  same 
time,  and  the  further  hearing  on  the  discharge  shall  stand 
adjourned  two  weeks  from  the  return  day  at  the  same  hour. 
On  such  adjourned  day  any  exceptions  to  the  relevancy 
or  sufficiency  of  the  specifications  in  opposition  to  the  dis-^ 
charge  may  be  brought  to  a  hearing  on  two  days'  written 
notice  to  the  opposing  attorneys,  which  notice  shall  also 
state  the  particular  grounds  of  the  exceptions  thereto.  If 
the  specifications  are  not  excepted  to,  or  if  upon  exception 
they  are  sustained,  the  same  shall  be  referred  to  the  referee 
in  charge  to  take  the  proofs  and  testimony  offered  by  the 
parties,  and  to  ascertain  and  report  the  facts.  The  hear- 
ing thereon  before  the  referee  may  be  brought  on  by  either 
party  on  four  days'  notice  thereof  to  the  attorney  of  the 
other.  After  the  filing  of  the  referee's  report  thereon  the 
further  hearing  before  the  judge  may  be  had  on  any  Mon- 
day at  10:30  a.  m.,  on  four  days'  written  notice  to  the 
parties  who  have  appeared. 

Rule  Xm.  Fees  of  referee  and  trustee 

Where  there  are  no  assets  and  no  trustee  has  been  ap- 
pointed, and  no  appUcation  for  a  trustee  is  pending,  after 
a  meeting  of  creditors  duly  called,  the  case  shall  be  deemed 
closed  for  the  purpose  of  the  payment  by  the  clerk  to  the 
referee  of  the  deposit  for  his  services,  when  a  discharge 
hais  been  granted  or  refused  to  the  bankrupt,  or  when  three 
months  have  elapsed  after  the  first  meeting  of  creditors 
without  any  appUcation  by  the  bankrupt  for  his  discharge. 

Where  a  trustee  has  been  appointed  the  case  shall  be 
deemed  closed,  and  the  deposit  for  his  services  paid  to  him 
on  the  confirmation  of  a  composition,  or  on  approval  of 
the  trustee's  final  account,  and  payment  of  the  final  divi- 
dend, or  upon  the  trustee's  verified  report  that  no  assets 
have  come  into  his  hands  or  were  discoverable.    When  the 
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case  is  closed,  if  no  trustee  has  been  appointed,  the  de- 
posit for  trustee's  services  shall  be  paid  by  the  clerk  to 
the  petitioner's  attorney. 

Rule  XIV.  Case  closed;  stay  vacated 

If  no  meeting  of  creditors  has  been  held,  the  case  shall 
be  deemed  closed  at  the  expiration  of  one  year  from  the 
date  of  adjudication  and  any  stay  granted  thereon  shall 
thereupon  be  deemed  vacated  unless  otherwise  ordered  by 
the  court. 

Rule  XV.  Indemnity  account 

The  referee's  certificate  that  the  case  is  closed  should 
be  accompanied  by  an  itemized  statement  of  the  sums  de- 
posited with  him  as  indemnity,  and  of  the  items  of  charges 
against  the  same  with  the  dates  thereof,  and  of  the  balance 
remaining,  if  any;  and  upon  the  receipt  of  such  statement, 
together  with  a  certificate  that  the  case  is  closed,  the  de- 
posit shall  be  paid  over  by  the  clerk. 

Rule  XVI.  Fees  on  special  references 

On  references  of  specifications  in  opposition  to  discharge, 
or  other  special  references  not  within  the  ordinary  duties 
of  referees,  they  shall  be  entitled  to  $5.00  a  day  for  each 
day  actually  spent  in  the  hearings  and  preparation  of  re- 
port. And  the  referees  in  such  cases  will  be  designiated  as 
"Special  Masters,"  pursuant  to  United  States  Equity 
Kule  82.  In  a  difficult  or  extraordinary  case,  a  higher  rate 
of  compensation  may  be  paid  if  allowed  by  the  judge. 

Rule  XVn.  Notices  to  creditors 

All  notices  mailed  by  referees  to  creditors,  shall  have 
printed  upon  the  envelope  enclosing  the  notice,  the  name 
and  address  of  the  referee,  with  direction  to  return  the 
41 
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same  to  him,  if  the  person  addressed  is  not  found  within 
ten  days.  Returned  notices  or  a  list  thereof  shall  be  pre- 
served and  reported  as  required. 

Rule  ZVm 

Referees'  drafts  or  orders  upon  tiie  trustee  for  the  pay- 
ment of  money  to  themselves,  are  allowed  only  for  ex- 
penses already  inciured,  and  shall  be  accompanied  by 
duplicate  vouchers  to  the  trustee  stating  the  items  of  the 
expenses,  payment  of  which  is  called  for;  and  one  of  such 
vouchers  shall  upon  payment  be  forthwith  filed  by  the 
trustee  in  the  clerk's  office. 

Rule  XIX 

The  referee's  monthly  accoimts  of  ''incidental  expenses  " 
must  include  all  charges  made  and  collected  pxu^uant  to 
the  ''schedule"  heretofore  authorized. 

A  case  will  not  be  deemed  closed  imtil  any  balance  of 
indemnity  deposit  remaining  with  the  referee  has  been  re- 
turned to  the  party  who  deposited  it,  or  to  his  attorney, 
and  a  vouch^  ther^or  retiuned  with  the  referee's  report 
of  the  case,  or  its  absence  explained.  Any  such  balances 
still  remaining  with  the  referees  in  cases  heretofore  closed 
must  be  retmned  as  above  required,  and  a  report  thereon 
is  ordered  to  be  filed  by  the  referees  in  the  clerk's  office  on 
or  before  August  1, 1901. 

Rule  XX 

If  the  first  meeting  of  creditors  is  not  called,  and  the 
examination  of  the  bankrupt  at  such  meeting  begun,  car- 
ried on  and  completed  before  the  petition  for  discharge  is 
filed,  the  referee  is  directed  to  certify  such  facts  to  the 
court,  and  thereupon,  upon  notice  to  the  bankrupt,  an 
application  to  dismiss  the  petition  for  discharge  may  be 
made. 
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Rule  XXI 
K  the  hearing  before  the  referee  on  specifications  of  ob- 
jection to  discharge  or  composition  is  not  begun  within 
one  month  after  the  specifications  of  objection  are  re- 
ferred to  the  referee,  or  if,  after  the  hearing  is  begun,  there 
is  unreasonable  delay  by  the  bankrupt  in  canying  on  and 
completing  such  hearing,  the  referee  is  directed  to  certify 
such  facts  to  the  court,  and  thereupon,  upon  notice  to 
the  bankrupt,  an  application  to  dismiss  the  petition  for 
discharge  may  be  made. 

Rule  XXn 
In  all  proceedings  in  bankruptcy  where  claim  is  made  to 
prope^y  in  the  possession  of  the  bankrupt,  the  property 
may  be  delivered  to  the  claimant  by  order  of  the  bank- 
ruptcy court,  upon  the  claimant  giving  a  bond,  with  suffi- 
cient sureties,  to  abide  by  all  orders  and  decrees,  inter- 
locutory or  final,  of  the  court,  and  pay  the  amount  awarded 
by  the  final  order  or  decree  rendered  in  the  court  where 
the  claim  is  made  or  in  any  appellate  court.  Before  the 
property  is  delivered  the  claimant  shall  present  to  the 
court  a  bond  in  which  the  sureties  shall  stipulate  to  abide 
by  all  orders  of  the  court,  interlocutory  or  final,  and  to 
pay  the  amount  awarded  by  the  final  decree  rendered 
by  the  bankruptcy  court  or  by  any  appellate  court,  if  an 
appeal  intervene,  with  interest,  and  that  a  decree  or  judg- 
ment be  entered  summarily  against  them  as  provided  in 
Rule  XXIII;  and  upon  such  decree  or  judpnent  being 
entered,  summary  process  of  execution  shall  be  issued 
against  the  principal  and  sureties,  by  the  court  in  which 
the  claim  is  presented,  to  enforce  the  final  order  or  decree 
so  rendered,  or  upon  appeal  by  the  appellate  court. 

Rule  xxm 

Where  proceedings  on  a  final  order  or  decree,  made  in 
proceedings  for  the  claim  or  return  of  property  in  the  pos- 
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session  of  the  bankrupt  by  the  claunant  to  the  property, 
shall  not  be  stayed  by  appeal  duly  perfected  by  security, 
or  order  therefor,  and  the  decree  shall  not  be  fulfilled  or 
satisfied  in  ten  days  after  notice  to  the  party  or  the  at- 
torney of  the  party  against  whom  it  shall  be  rendered,  it 
shall  be  of  course  to  enter  an  order  or  decree  that  the  sure- 
ties of  such  party  cause  the  engagement  of  their  stipula- 
tion and  the  condition  of  their  bond  to  be  performed,  or 
show  cause  in  four  days  why  execution  should  not  issue 
against  them,  their  lands,  goods  and  chattels,  according  to 
their  stipulation;  and  if  no  cause  be  then  shown,  due  serv- 
ice having  been  made  on  the  party  or  the  attorney  of  the 
party,  a  summary  decree  or  judgment  shall  be  rendered 
against  them  on  their  bond  and  execution  issue;  but  the 
same  may  be  discharged  on  the  performance  of  the  decree 
or  judgment  and  payment  of  all  costs. 

Rule  XXIV 

In  all  cases  where  a  bond  is  taken  for  the  delivery  of 
property  upon  claim  therefor  being  made,  if  either  of  the 
sureties  ^hall  become  insolvent  pending  the  proceeding, 
a  new  surety  may  be  required  by  order  of  the  court  to  be 
given  upon  motion  and  due  proof  thereof. 

Rule  XXV 

A  petition  for  review  of  a  referee's  order  must  be  filed 
with  the  referee  within  ten  days  after  the  order  is  made, 
unless  such  time  is  extended  by  the  referee. 

Rule  XXVI 

An  official  auctioneer  shall  be  designated  by  this  court, 
who  may  be  removed  by  it  at  any  time.  Such  auctioneer 
shall  provide  an  adequate  warehouse  and  shall  receive  and 
store  in  such  warehouse,  and  insure,  if  requested,  movable 
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property  of  bankrupt  estates,  without  charge  for  storage 
if  sold  at  auction  by  him.  Such  auctioneer  shall  give  a 
bond  to  the  United  States,  to  be  approved  by  this  court, 
with  sureties  or  a  surety  company,  in  the  sum  of  $50,000, 
conditioned  for  the  faithful  and  prompt  accounting  for  all 
moneys  and  property  which  may  come  into  his  possession 
as  such  auctioneer,  for  compliance  with  all  rules,  orders, 
and  decrees  of  this  court,  and  for  the  faithful  performance 
of  the  duties  of  his  office  in  all  respects. 

Rule  XXVn 

Sales  of  the  property  of  bankrupt  estates  in  New  York 
city  shall  be  by  public  auction  by  the  official  auctioneer, 
unless  otherwise  specially  ordered.  Notice  of  auction  sales 
shall  be  given  to  all  known  creditors,  by  mail  and  by  ad- 
vertisement in  The  New  York  Times,  if  the  sale  is  in  the 
city  of  New  York,  and  in  the  newspaper  designated  in 
Rule  VIII,  if  the  sale  is  without  the  city  of  New  York. 
Such  notice  shall  be  sent  and  published  five  days  before 
the  sale  in  cases  of  sales  by  receivers,  and  ten  days  before 
the  sale  in  cases  of  sales  by  trustees,  unless  a  shorter  notice 
is  specially  ordered.  Sales  in  New  York  city  shall  also 
be  advertised  in  The  New  York  Times  on  the  morning  of 
the  sale.  The  receiver  or  trustee  conducting  the  sale  may 
cause  such  further  advertising  or  notice  to  be  given  as  he 
may  deem  d^irable. 

Rule  XXVm 

At  least  two  days  before  a  sale  a  conspicuous  notice  of 
such  sale  shall  be  placed  on  the  front  of  the  premises  where 
the  sale  is  to  take  place,  and  the  property  placed  on  exhibi- 
tion there.  When  the  property  sold  consists  of  goods 
which  are  usually  sold  in  lots,  the  goods  shall  be  lotted, 
the  lots  numbered,  a  catalogue  prepared,  printed,  and  de- 
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livered  to  all  persons  requesting  it,  at  least  two  days  be- 
fore the  sale. 

Rule  XXK 

The  receiver  or  trustee  may  direct  that  the  goods  be 
sold  first  in  bulk,  and  then  in  lots,  the  highest  aggregate 
amount  being  accepted,  or  in  any  other  manner,  in  his  dis- 
cretion. If  the  sale  is  not  a  simple  auction  sale,  the  method 
to  be  adopted  and  any  other  terms  of  sale  shall  be  printed 
on  the  catalogue  and  announced  by  the  auctioneer  before 
the  sale.  The  auctioneer  shall  also  announce  before  each 
sale  and  the  catalogue  shall  contain  a  statement  that  no 
sale  will  be  completed  without  the  special  order  of  the 
court,  unless  the  sale  realizes  seventy-five  per  cent,  or 
more  of  the  appraised  value  of  the  goods  sold.  Any  goods 
replevined  or  reclaimed,  or  for  any  cause  withdrawn  from 
the  sale,  shall  be  set  apart  and  conspicuously  marked 
''Withdrawn  from  sale,"  and  such  fact  annouiu^  by  the 
auctioneer  before  the  sale. 

Role  XXX 

The  auctioneer  forthwith  upon  the  completion  of  the 
sale  shall  deliver  to  the  receiver  or  trustee  a  report  of  the 
sale  and  his  bill  for  his  service  and  disbursements,  duly 
itemized,  and  shall  pay  over  the  proceeds  of  the  sale  as 
soon  as  they  are  collected  from  the  purchasers. 

Rule  XXXI 

The  auctioneer  shall  be  allowed  a  reasonable  charge  for 
the  storage  of  goods  if  not  sold  by  him,  and  his  reasonable 
disbursements  for  necessary  labor,  cataloguing,  printing, 
insurance,  and  all  other  actual  and  necessary  disbiu'se- 
ments.  He  shall  also  be  allowed  the  following  commissions 
upon  the  proceeds  of  sales  made  by  him:  Fotir  per  cent. 
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on  the  first  five  thousand  ciollars  or  any  part  thereof;  two 
per  cent,  on  the  next  ten  thousand  dollars  or  any  part 
thereof,  and  one  per  cent,  on  any  additional  amount.  No 
other  compensation  shall  be  allowed. 

Rule  XXXn 

Any  person  interested  in  any  estate  who  is  dissatisfied 
with  any  charge  made  by  the  auctioneer  may  have  the 
same  taxed  before  the  referee  in  charge  of  the  case,  if  ap- 
pointed, and  if  none  is  appointed,  before  the  clerk  of  the 
court,  upon  two  hours'  notice  to  the  auctioneer. 

Rule  XXXm 

Any  official  of  this  court  making  any  charge  for  any 
services  shall,  upon  the  request  of  any  interested  party, 
deliver  to  him  a  statement  in  writing  of  such  charge,  prop- 
erly itemized,  and  the  amount  of  such  charge  may  there- 
upon be  taxed  by  the  clerk,  upon  a  notice  of  two  hours  if 
the  officer  has  an  office  in  the  city  of  New  York,  and 
twenty-four  howts  if  he  has  an  office  outside  of  the  city  of 
New  York. 

Rule  XXXIV 

Receivers  and  trustees  in  bankruptcy  are  directed  not 
to  retain  as  their  attorney  or  counsel  the  attorney  or  coim- 
sel  of  the  bankrupt,  of  the  petitioning  creditor,  of  the 
person  applying  for  the  appointment  of  a  receiver,  or  of 
any  creditor,  and  trustees  are  also  directed  not  to  retain 
as  their  attorney  or  coimsel  any  attorney  who  has  ob- 
tained proxies  and  voted  upon  the  election  of  such  trustee, 
or  who  is  an  attorney  for  persons  holding  such  proxies, 
unless  a  special  order  authorizing  such  retainer  is  obtained. 

Rule  XXXV 

The  referees  are  directed  to  exercise,  in  eases  under 
their  charge,  an  active  ^pervision  over  trustees  in  order 
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to  prevent  delay  in  the  settlement  of  estates/  The  provi- 
sions of  section  47  of  the  Bankrupt  Act,  requiring  that 
trustees  make  reports  every  two  months,  and  of  section  65, 
requiring  dividends  to  be  paid  within  thirty  days  after 
the  adjudication,  if  there  is  suflScient  money  applicable 
thereto  to  pay  a  dividend  of  five  per  cent.,  and  thereafter 
whenever  there  is  sufficient  money  to  pay  a  dividend  of 
ten  per  cent.,  should  be  strictly  enforced.  If  any  trustee, 
after  due  notice  from  the  referee,  neglects  to  make  such 
reports,  or  to  pay  such  dividends,  or  unreasonably  delays, 
in  any  respect,  the  prompt  settlement  of  the  estate,  the 
referee  in  charge  is  directed  to  make  a  certificate  of  the 
facts,  and  upon  it  to  issue  an  order,  returnable  before  the 
judge  on  any  motion  day,  requiring  the  trustee  to  show 
cause  why  he  should  not  be  removed.  Referees  are  di- 
rected to  make  a  report  to  the  court,  in  the  months  of 
April  and  October  in  each  year,  of  all  the  imsettled  cases 
which  have  been  pending  before  them  more  than  fifteen 
months.  Such  reports  should  contain  the  title  and  num- 
ber of  the  case,  the  date  when  it  was  referred,  and  a  con- 
cise statement  showing  what  substantial  proceedings  have 
been  had  in  the  case,  and  why  it  has  not  been  closed. 
(Adopted  January  9,  1906.) 

Rule  XXXVI 

Each  referee  is  required  to  make  up  a  calendar  of  cases 
pending  before  him  in  which  oral  evidence  is  to  be  taken. 

Such  calendar  shall  be  called  and  cases  set  down  for  trial 
in  accordance  with  the  practice  of  this  court  in  causes  tri- 
able without  a  jury,  and  without  adjournment,  except  for 
legal  cause  shown. 

All  evidence  offered  before  referees  shall  be  taken  steno- 
graphically  and  the  notes  thereof  preserved,  but  not  tran- 
scribed imless  ordered  by  the  referee  for  his  own  use  or  at 
the  request  of  some  party  in  interest.    If  the  referee  de- 
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sires  such  transcript  for  his  own  use  it  shall  be  furnished 
at  the  cost  of  the  petitioner  or  moving  party  and  shall  be 
paid  for  before  the  final  submission  of  the  case. 

Referees  shall  make  and  file  their  decisions  in  all  cal- 
endar cases  within  one  month  after  their  final  submission, 
unless  such  time  be  extended  by  order  of  a  judge  of  this 
court,  and  shall  forthwith  give  written  notice  of  such  filing 
to  all  the  parties  in  interest  or  their  attorneys  who  have 
appeared  before  them. 

Rule  XXXVn 

Accoimt  books,  documents  and  papers  of  every  descrip- 
tion, constituting  part  of  a  bankrupt's  estate,  which  have 
been  deposited  for  storage  with  the  official  auctioneer  by 
any  receiver,  trustee,  bankrupt  or  other  person,  shall  be 
removed  from  such  storage  within  one  month  after  the 
case  is  closed,  and  within  one  year  after  such  deposit  in  all 
cases,  whether  the  case  is  closed  or  not.  If  this  rule  is 
not  complied  with  the  auctioneer  may  sell  the  same  at 
public  auction,  after  mailing  reasonable  written  notice  of 
the  time  and  place  of  such  sale  to  the  receiver  or  trustee  or 
his  attorney  if  the  case  has  not  been  closed,  or  to  the  bank- 
rupt or  his  attorney  if  the  case  has  been  closed.  The  auc- 
tioneer, upon  approval  of  the  court,  may  appropriate  so 
much  of  the  proceeds  of  said  sale  as  may  be  reasonably 
necessary  to  pay  him  a  just  recompense  for  the  storage 
charges  on  such  accoimt  books  and  papers.  All  other 
property  belonging  to  a  bankrupt's  estate  left  on  storage 
with  the  official  auctioneer  more  than  one  year  shall  be 
liable  after  such  year  to  reasonable  storage  charges,  and 
if  such  storage  charges  are  not  paid  upon  demand  the  auc- 
tioneer may  sell  such  property,  after  sending  written  no- 
tice by  mail  to  the  receiver  or  trustee  of  the  time  and 
place  of  such  sale,  and  after  due  advertisement  as  pro- 
vided in  the  rules  of  this  court  for  auction  sales,  and  shall 
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pay  into  court  the  proceeds  in  excess  of  storage  charges, 
to  await  the  further  order  of  the  court.  (Added  March  19, 
1908.) 

ADDITIONAL  RULES  OF  THE  UNITED  STATES  DIS- 
TRICT COURT  FOR  THE  SOUTHERN  DISTRICT 
OF  NEW  YORK 

Terms  of  this  coiu*t  for  the  trial  of  actions  at  law  and 
suits  in  equity  will  be  held  on  the  first  Wednesday  of 
February,  April,  June,  October,  and  December  in  each 
year.  Fourteen  days'  notice  of  trial  is  required  in  all  cases. 
Notes  of  issue,  in  cases  to  be  tried  by  a  jury,  must  be  filed 
fourteen  days  before  trial,  and  in  other  cases  five  days 
before  trial.  They  should  state  the  title  of  the  case,  the 
names  of  the  attorneys,  the  nature  of  the  action,  the  date 
of  issue,  and  whether  the  trial  is  to  be  by  a  jury. 

In  all  suits  in  equity  brought  by  trustees  in  bankruptcy 
to  recover  money  or  property  alleged  to  have  been  trans- 
ferred fraudulently,  or  as  a  preference,  issues  shall  be 
tried  by  a  jury,  unless  otherwise  specially  ordered.  Such 
issues  may  be  specially  framed  by  the  parties.  If  not  so 
framed  the  issue  shall  be  whether  the  complainant  is  en- 
titled to  the  relief  demanded  in  the  bill  of  complaint. 

FOR  THE  NORTHERN  DISTRICT  OF  NEW  YORK 

Rule  L  Sessions  of  district  court 

Except  during  the  absence  or  inability  of  the  district 
judge  the  district  court  will  be  open  for  the  transaction 
of  business  as  a  court  of  bankruptcy  at  the  United  States 
court  room,  in  the  city  of  Utica,  on  the  first  Tuesday  of 
every  month,  and  at  the  chambers  of  the  judge  in  Nor- 
wich, N.  Y.,  on  the  third  Tuesday  of  every  month,  at 
10  o'clock  in  the  forenoon,  except  during  the  months  of 
July  and  August,  and  when  the  judge  is  holding  a  term 
elsewhere.    No  case  or  matter  in  bankruptcy  will,  in  or- 
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dinary  circumstances,  be  taken  up  on  other  days.  In  case 
of  the  non-attendance  of  the  judge  at  the  time  hereby  ap- 
pointed, CMT  at  any  other  time  which  may  by  special  ordw 
be  desi^ated  for  any  special  session  of  the  court,  all  pro- 
ceedings shall  be  continued,  as  of  course  and  without  prej- 
udice, to  the  next  session  of  the  court.  The  district  court 
will  also  be  open  for  the  transaction  of  business  as  a  court 
of  bankruptcy  on  the  first  days  of  the  regular  terms  ap- 
pointed to  be  held  at  Albany  on  the  second  Tuesday  in 
February,  at  Syracuse  on  the  first  Tuesday  in  April,  at 
Binghamton  on  the  second  Tuesday  in  June,  at  Auburn 
on  the  first  Tuesday  in  October,  and  at  Utica  on  the  first 
Tuesday  in  December. 

Rule  n.  Notice  of  motions  and  other  heariiq;s 
Motions  must  be  noticed  and  orders  to  show  cause  must 
be  made  returnable  on  Tuesdays  and  at  the  times  and 
places  indicated  in  the  preceding  rule.  If  noticed  for  any 
other  day,  except  by  leave  of  the  judge,  the  notice  will  be 
treated  as  a  nullity.  Notice  of  motion,  if  personally  served, 
must  be  served  at  least  eight  days,  and  if  served  by  mail 
at  least  ten  days,  before  the  time  appointed  for  the  hear- 
ing. The  judge  or  referee  may,  upon  an  affidavit  showing 
grounds  therefor,  make  an  order  to  show  cause  why  the 
relief  dananded  should  not  be  granted  and  in  the  order 
may  direct  that  service  of  less  than  eight  days  shall  be 
sufficient.  When  not  otherwise  specially  provided  for  by 
law,  all  notices  of  other  hearings  and  proceedings  in  bank- 
ruptcy shall  conform  to  the  foregoing  provisions  as  to 
notices  of  motion. 

Rule  m.  Proceedings  in  counties  where  there  is  no  referee  or 

newspaper 
In  case  a  petition  is  filed  by  or  against  a  bankrupt  who 
resides  in  any  county  where  there  is  a  vacancy  in  the  office 
<rf  referee  or  where  the  referee  is  disqualified,  absent,  sick 
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or  otherwise  unable  to  act,  the  reference  shall  be  made  to 
the  referee  who  is  most  conveniently  located  to  the  bank- 
rupt's residence.  In  case  a  petition  is  filed  by  or  against  a 
bankrupt  who  resides  in  a  county  where  there  is  no  desig- 
nated newspaper,  or  where  the  designated  newspaper  for 
any  reason  refuses  to  act,  the  notices  required  by  law  may 
be  published  in  a  newspaper  named  by  the  parties  in  in- 
terest published  in  the  county  where  the  bankrupt  re- 
sides, or  the  major  part  of  his  property  is  situated. 

Rule  IV.  Filing  petition;  deposit  of  fees 
All  petitions  shall  be  filed  with  the  clerk  at  his  office  in 
Utica.  At  the  time  of  filing  a  petition  thirty  dollars  shall 
be  paid  to  the  clerk  by  the  petitioner,  except  in  cases  where 
a  fee  is  not  required  by  a  voluntary  bankrupt;  being  ten 
dollars  for  the  clerk,  fifteen  dollars  for  the  referee,  and  five 
dollars  for  the  trustee.  In  case  the  petition  is  dismissed 
it  shall  be  the  duty  of  the  clerk  forthwith,  to  return  to  the 
petitioner  the  amount  deposited  for  the  fees  of  the  referee 
and  trustee,  respectively.  Voluntary  petitions  must  be 
filed  in  triplicate  and  involuntary  petitions  in  dupUcate. 
When  the  judge  is  absent  from  the  district  it  shall  be  the 
duty  of  the  clerk  to  enter  an  order  as  provided  in  Form 
No.  15,  reciting  the  absence  of  the  judge,  and  referring 
the  case  to  the  proper  referee.  When  the  judge  is  present, 
a  court  order  shall  be  entered  as  provided  in  Form  No.  14. 
Fees  deposited  by  the  petitioner  in  an  involuntary  case 
must  be  returned  to  him  by  the  trustee  out  of  the  estate 
of  the  bankrupt  in  all  cases  where  property  sufficient  for 
such  purpose  comes  to  the  hands  of  the  trustee. 

Rule  V.  Petition  in  forma  pauperis 
In  case  a  petition  is  filed  by  a  proposed  voluntary  bank- 
rupt which  is  accompanied  by  an  affidavit  under  subdivi- 
sion 2  of  section  51  of  the  act,  it  shall  be  the  duty  of  the 
clerk  to  file  said  petition  without  the  payment  of  the  fees 
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provided  for  by  law.  If  the  clerk,  or  the  referee  to  whom 
said  petition  is  referred,  has  reason  to  believe  such  affidavit 
is  false,  he  may  file  a  certificate  to  that  effect  and  cause 
the  bankrupt  to  be  examined.  If  upon  such  examination 
the  referee  reports  in  writing  that  the  statements  contained 
in  such  affidavit  are  false,  and  that  the  bankrupt  has  or 
can  obtain  money  with  which  to  pay  said  fees,  such  re- 
port shall  be  sufficient  proof  upon  which  to  base  proceed- 
ings under  subdivision  4  of  General  Order  No.  XXXV. 

Rule  VI.  Referees  to  fix  time  and  place  of  hearings 
Tl^e  clerk  shall  mail  a  copy  of  the  order  of  reference  to 
the  referee,  and  thereafter  aU  proceedings,  except  such  as 
are  required  by  the  act,  or  by  the  general  orders,  to  be 
had  before  the  judge,  shall  be  Jiad  before  the  referee, 
who  shall  fix  the  time  when  and  the  place  where  he  will 
act  upon  the  matters  arising  in  the  case;  except  that  all 
meetings  of  creditors  must  be  held  in  the  county  of  the 
bankrupt  either  at  the  county  seat  or  at  a  place  more 
convenient  for  the  parties  in  interest.  If  the  referee  can- 
not attend  on  the  day  named  in  the  order  of  reference  he 
may  name  a  subsequent  day  within  ten  days  thereafter, 
and  give  the  bankrupt  timely  notice  of  the  change;  but  the 
day  first  named  shall  be  the  day  from  which  the  bankrupt 
shall  be  subject  to  the  orders  of  the  court  as  provided  in 
General  Order  No.  XII. 

If  the  place  named  in  the  order  of  reference  be  mani- 
festly inconvenient  as  a  place  of  meeting  for  the  parties 
in  interest,  the  referee  may  fix  a  more  convenient  place 
and  give  the  bankrupt  timely  notice  of  the  change. 

Rule  Vn.  Involuntary  petition;  notice  to  debtor;  reference  on 

default 

Where  an  involuntary  petition  is  filed  in  conformity 
with  law  it  shall  be  the  duty  of  the  clerk  to  enter  an  order 
to  show  cause  and  issue  a  subpoena,  as  provided  in  Forms 
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No.  4  and  No.  5,  respectively,  stating  the  time  and  place 
when  the  debtor  is  to  appear.  There  shall  be  endorsed 
upon  the  subpoena  the  following: 

''Notice  to  defendant.  It  is  not  necessary  for  you  to 
appear  on  the  return  day  of  this  subpoena.  You  may  ap- 
pear and  plead  to  the  petition  at  any  time  within  five 
days  after  said  return  day." 

In  case  no  pleadings  are  filed  by  the  bankrupt  or  any 
of  his  creditors  the  judge,  or,  in  his  absence,  the  clerk,  will 
enter  the  proper  order  without  further  appearance  or  mo- 
tion on  the  part  of  the  petitioner. 

Rule  Vm.  Pleadings  in  involuntary  cases;  trial  by  jvaj 

Prior  to  the  denial  of  bankruptcy  as  provided  in  Form 
No.  6,  the  pleadings  in  involuntary  cases  on  the  part  of 
the  alleged  bankrupt,  or  any  of  his  creditors  who  oppose 
the  adjudication,  shall  conform  as  nearly  as  may  be  to  the 
pleadings  of  the  defendant  in  an  equity  action  in  the  cir- 
cuit court  of  the  United  States. 

In  case  a  jury  trial  is  demanded,  as  provided  by  section 
19  of  the  act,  the  clerk  shall  enter  an  order  as  provided  in 
Form  No.  7,  and  the  issue  may  be  noticed  for  trial  at  any 
of  the  regular  terms  of  the  district  court  and  shall  proceed 
in  all  respects  like  the  trial  of  any  action  at  common  law, 
except  that  the  court  may  frame  and  send  to  the  jury 
special  questions  presenting  the  issues  to  be  tried.  Upon 
the  coming  in  of  the  verdict  the  judge  may,  in  accordance 
therewith,  make  an  adjudication  either  that  the  debtor  is 
or  is  not  a  bankrupt.  In  case  a  jury  trial  is  not  demanded 
the  judge  may  determine  the  issues  presented  by  the 
pleadings  or  he  may  refer  the  same,  or  any  specified  issue, 
to  a  special  master  to  ascertain  and  report  the  facts,  and 
he  shall  report  the  evidence  with  findings  of  fact  and  con- 
clusions of  law  separately  stated. 

Except  in  jury  trials  causes  cannot  be  noticed  for  proof 
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and  witnesses  cannot  be  called  and  sworn  in  open  court 
without  the  previous  special  allowance  of  the  judge,  on 
adequate  cause  shown. 

Rule  IX.  Dismissal  of  petition  for  want  of  prosecution 

Where  a  motion  is  made  prior  to  adjudication  to  dis- 
miss a  petition  for  lack  of  prosecution  or  upon  consent, 
notice  must  be  given  to  the  creditors  who  have  appeared 
either  as  petitioners  or  in  opposition  to  the  petition.  As 
to  other  creditors  whose  names  do  not  appear  on  the 
record  a  proclamation  made  in  open  court  upon  the  return 
day  of  the  motion  calling  upon  them  to  appear  and  show 
cause  why  the  petition  should  not  be  dismissed  shall  be 
deemed  a  sufficient  notice. 

Rule  X.  Discharge  and  composition;  petition  and  report  of 

referee 

The  petition  for  a  discharge  or  for  a  confirmation  of  a 
composition  must  be  duly  verified  and  be  filed  with  the 
clerk.  The  petition  for  a  discharge  must  conform  to  the 
provisions  of  General  Order  No.  XXXI  and  of  Form 
No.  57.  There  must  also  be  presented  at  some  time  before 
the  final  discharge  is  granted  a  report  or  certificate  of  the 
referee  that  the  bankrupt  has  in  all  things  conformed  to 
the  requirements  of  the  act,  that  he  has  committed  none 
of  the  offenses  and  done  none  of  the  acts  prohibited  in 
subdivision  b  of  section  14  of  the  act,  and  that  he  is,  in  the 
opinion  of  the  referee,  entitled  to  his  discharge. 

Proof  of  maihng  and  publication,  as  provided  in  the  next 
succeeding  rule,  shall  be  sent  by  the  referee  to  the  clerk,  at 
Utica,  N.  Y.,  at  least  two  days  prior  to  the  hearing,  and 
the  clerk  shall  present  the  same  to  the  court  at  the  hearing. 

Rule  XI.  Discharge  order  to  show  cause ;  opposition  of  creditors 

The  order  to  show  cause  why  a  discharge  should  not  be 

granted  or  a  composition  confirmed  may  be  entered  by  the 
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clerk  or  the  deputy  clerk.  It  must  state  the  time  and 
place  of  the  hearing  and  direct  that  the  referee  give  notice 
as  provided  in  section  58  of  the  act  to  all  known  creditors 
and  other  persons  in  interest.  The  notice  must  be  mailed 
and  pubUshed  once,  at  least  ten  days  prior  to  said  hearing. 
Proof  of  mailing  and  pubUcation  must  be  presented  on  the 
return  day  of  the  order.  If  no  creditor  or  other  party  in  in- 
terest appears  and  opposes,  the  discharge  shall  be  granted. 
In  case  a  creditor  or  other  party  in  interest  desires  to 
oppose  the  granting  of  the  discharge  he  shall  appear  on 
the  return  day  and  file  a  verified  specification  of  the 
grounds  of  his  opposition,  as  provided  in  General  Order 
No.  XXXII.  The  issue  thus  joined  may  be  referred  to  the 
referee  to  ascertain  and  report  the  facts  with  his  conclu- 
sions thereon.  Either  party  may  except  to  said  report  and 
the  exceptions  may  be  heard  by  the  judge  on  any  court 
day  upon  the  usual  notice. 

The  petitioner  may,  within  five  days  from  the  service  of 
a  copy  of  the  order  of  reference,  and  on  giving  at  least 
eight  days'  notice  personally  or  by  mail  to  the  objecting 
creditor,  move  the  court  or  judge  at  term  or  in  chambers 
to  have  the  specifications  of  objections  to  the  discharge 
or  the  confirmation  of  the  composition  made  more  certain 
and  definite  or  within  such  time  may  demur  thereto  or 
move  their  dismissal;  in  default  whereof  such  specifica- 
tions shall  be  deemed  sufficient  to  present  the  questions 
suggested  thereby.  Such  notice  of  motion  or  demurrer 
shall  also  specify  the  grounds  of  objection. 

Rule  Xn.  Pleadings  written  on  legal  cap  and  indorsed 

All  petitions,  schedules  and  pleadings  shall  be  written, 
typewritten,  or  printed  upon  white  paper  of  the  size  of 
legal  cap  —  approximately  thirteen  inches  long  by  eight 
inches  wide.  All  pleadings  must  be  properly  indorsed 
with  the  name  of  the  court,  the  title  of  the  cause,  and,  if 
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the  parties  appear  by  an  attorney,  his  name  and  office 
address.  If  the  attorney  resides  in  a  city,  the  street  and 
number  must  be  given. 

Rule  Xm.  Notices  and  how  served 

All  notices  required  to  be  given  imder  section  58  of  the 
act  shall,  in  case  the  referee  so  directs,  be  given  by  the 
bankrupt  or  his  attorney  in  involuntary  cases  and  by  the 
petitioner  or  his  attorney  in  involuntary  cases,  and  when 
so  given  the  person  giving  the  notice  shall  make  return  to 
the  referee  in  the  form  of  an  affidavit  with  the  notice,  or  a 
copy  thereof,  annexed,  showing  due  mailing  or  publication 
of  said  notice  as  required  by  law.  The  affidavits  of  mail- 
ing and  of  publication  may  be  sworn  to  or  affirmed  before 
any  officer  authorized  to  administer  oaths  under  section  20 
of  the  act.  Notice  to  creditors  of  meetings  subsequent  to 
the  first,  in  cases  where  there  are  undivided  assets,  shall  be 
the  same  as  the  notice  provided  for  the  first  meeting  in 
section  58  of  the  act.  In  cases  where  there  are  no  assets, 
the  referee  may,  in  his  discretion,  dispense  with  the  pub- 
lication of  such  notice.  The  original  notice  shall  be  signed 
by  the  referee.  It  shall  be  printed  upon  or  inclosed 
within  a  sealed  post-paid  wrapper  in  such  a  manner  that 
the  address  and  postmark  shall,  if  possible,  be  on  the  same 
paper  as  the  notice,  or,  in  the  discretion  of  the  referee, 
said  notice  may  be  printed  upon  a  postal  card  or  other 
card.  It  is  not  intended  by  this  rule  to  prohibit  the  use 
of  ''official  envelopes." 

Rule  XIV.  Sales  of  bankrupt's  property 

The  sales  of  the  bankrupt's  property  authorized  by  the 

act  and  General  Order  No.  XVIII  shall  be  under  the 

direction  of  the  referee.    Public  sales  shall  be  upon  the 

notice  required  by  section  58  of  the  act  and  the  act  of 

42 
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Congress  approved  March  3,  1893  (Vol.  27,  United  States 
Statutes  at  Large,  page  751),  and  such  additional  notice 
as  the  referee  may  direct. 

Rule  ZV.  List  of  claims  and  accounts  transmitted  to  clerk 

General  Order  No.  XXIV  shall  not  be  construed  to  re- 
quire the  referee  to  transmit  to  the  clerk  a  separate 
statement  of  each  proof  of  debt,  but  only  that  he  shall 
transmit  a  list  of  the  claims  proved  after  he  has  reason  to 
beUeve  that  all  the  claims  have  been  proved  against  the 
estate  that  will  be  presented. 

General  Order  No.  XXVI  shall  not  be  construed  to  re- 
quire the  referee  to  transmit  to  the  clerk  a  separate 
account  of  each  case  which  may  be  referred  to  him,  but 
only  a  statement  of  his  disbursements  in  all  cases  and  for 
all  causes  since  his  last  monthly  return. 

Rule  ZVI.  Clerk  to  transmit  papers  to  the  referee 

The  clerk  shall  transmit  all  proofs  of  claims,  and  other 
papers  filed  with  him  under  General  Order  No.  XX,  subse- 
quent to  the  reference,  to  the  referee,  except  such  papers 
which,  by  the  terms  of  said  general  order,  are  required  to 
be  filed  with  the  clerk  alone. 

Rule  XVn.  Filing  of  returns,  reports,  adjudications,  bonds,  etc. 

All  returns  and  reports  from  referees  or  other  officers  of 
the  court  shall  be  directed  to  the  clerk  of  the  court  of 
Utica,  N.  Y.,  and  all  returns  and  reports  which  by  law  or 
the  general  orders  are  required  to  be  made  to  the  judge, 
shall  be  directed  to  him  in  care  of  the  clerk  at  Utica,  N.  Y. 

It  shall  be  the  duty  of  the  referee  to  transmit  to  the 
clerk  forthwith  all  adjudications  made  during  the  absence 
of  the  judge,  and  all  bonds  of  trustees  and  the  orders 
approving  the  same  within  five  days  of  the  approval 
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thereof.  The  referee  shall  retam  in  his  possession  the 
papers  and  records  until  said  case  is  finally  closed.  He 
shall  then,  within  five  days,  transmit  his  record  book  and 
all  papers  in  the  case  to  the  clerk,  together  with  a  certifi- 
cate specifying  that  the  case  is  closed. 

Rule  XVm.  Fees  of  clerk,  referee  and  trustee,  when  paid 

The  trustee's  fee  of  five  dollars  deposited  with  the  clerk 
shall  be  paid  to  the  trustee  upon  the  certificate  of  the 
referee  that  the  services  of  the  trustee  have  been  actually 
rendered  and  that  the  case  has  been  closed.  He  shall  be 
paid  such  commissions  as  may  be  allowed  by  the  referee 
under  section  48  of  the  act  as  amended  upon  the  order  of 
the  referee  at  the  time  the  dividend  is  made.  The  referee 
shall  be  paid  his  commissions  at  the  same  time.  In  case  no 
trustee  is  appointed,  as  provided  in  General  Order  No.  XV, 
the  clerk  shall,  upon  the  certificate  of  the  referee,  return 
the  five  dollars  deposit  to  the  petitioner. 

The  clerk  shall  pay  to  the  referee  the  fifteen  dollars 
deposited  as  fees  of  the  referee  upon  receiving  the  latter's 
certificate  that  the  case  has  been  closed  and  that  his  serv- 
ices have  been  rendered.  Where  there  are  no  assets  the 
case  shall  be  deemed  closed  for  the  purpose  of  the  payment 
of  said  fees  to  the  referee  and  trustee  when  a  discharge  has 
been  granted  or  refused  to  the  bankrupt.  If  no  apphca- 
tion  for  a  discharge  has  been  made  the  case  shall  be  deemed 
closed  at  the  expiration  of  two  months  from  the  date  of  the 
adjudication.  In  cases  where  there  are  assets  the  case 
shall  be  deemed  closed  upon  the  confirmation  of  a  com- 
position or  the  payment  of  the  final  dividend. 

Rule  XIX.  Money  drawn  by  countersigned  checks 

When  money  is  deposited  in  the  name  of  the  clerk  of  the 
court,  or  of  a  trustee,  it  shall  not  be  drawn  unless  by  check 
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signed  by  said  clerk  or  trustee,  having  on  its  face  the  num- 
ber and  title  of  the  cause  and  countersigned  by  the  referee 
in  charge.  All  checks  must  conform  to  this  rule  and  also 
to  the  requirements  of  General  Order  No,  XXIX.  The 
clerk  shall  furnish  to  the  depositories  a  copy  of  said 
general  order  arid  also  a  copy  of  this  rule. 

Rule  XX.  Referees  to  direct  prosecution  and  defense  of  suits 
and  allow  amendments 

The  referee  may  direct  the  prosecution  and  the  defense 
of  suits  by  the  trustee  as  provided  in  subdivisions  c  and  d 
of  section  11  of  the  act.  He  may  allow  amendments  to 
the  pleadings  and  papers  which  do  not  involve  juris- 
dictional defects  in  all  matters  pending  before  him,  and  he 
shall,  in  the  first  instance,  have  full  power  and  authority 
over  the  proof  and  allowance  of  claims  as  provided  by 
section  57  of  the  act  and  General  Order  No.  XXI.  When 
a  petition  referred  to  a  referee  is  insufl5cient  upon  its  face 
to  confer  jurisdiction  he  shall  return  the  same  to  the  clerk 
with  a  statement  of  the  defects  noted  thereon,  and  no 
further  proceedings  shall  be  had  thereon  until  a  new  or 
amended  petition  remedying  such  defects  is  filed  with  the 
clerk. 

The  referee  may,  upon  his  own  motion,  direct  that  the 
schedules  be  made  more  definite  and  certain  by  requiring 
the  street  and  number  to  be  given  where  a  creditor  resides 
in  a  city,  and  the  referee  may  direct  that  the  bankrupt 
furnish  any  other  information  regarding  his  property  or 
his  creditors  which  the  referee  may  deem  essential. 

Rule  XXI.  Referees  to  grant  stays 

When  a  motion  for  an  injunction  is  pending  or  is  about 
to  be  made  the  referee  may,  in  order  to  prevent  injury  to 
the  property  of  the  bankrupt,  or  otherwise,  grant  a  tem- 
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porary  restraining  order  staying  proceedings  until  the 
hearing  and  decision  of  said  motion.  In  case  all  parties 
in  interest  agree  that  said  motion  be  heard  by  the  referee 
in  charge,  they  may  file  with  the  referee  a  written  stipu- 
lation to  that  effect.  The  decision  of  the  referee  on  such 
motion  shall  be  filed  with  the  clerk,  and  if  the  referee 
decides  that  an  injunction  shall  issue,  an  order  to  that 
effect  may  be  made  by  the  judge. 

Rule  XXn.  Referees  may  pass  upon  relevancy  of  testimony 
and  confine  examinations  within  reasonable  limits 

Referees  may  pass  upon  the  competency,  materiality 
and  relevancy  of  evidence  in  matters  properly  before  them 
for  investigation,  and  shall  have  all  the  powers  of  the 
judge  concerning  the  admission  or  rejection  thereof,  and 
shall  note  on  the  record  all  objections,  the  rulings  thereon 
and  the  exceptions  which  may  be  taken;  and  in  cases 
where  testimony  is  excluded  they  shall  note  a  brief  state- 
ment by  the  party  offering  the  same  of  the  facts  he  expects 
to  prove  thereby.  Referees  shall  limit  the  inquiry  before 
them  to  relevant  and  material  matters,  and  in  case  an 
examination  or  a  cross-examination  is  unnecessarily  proUx, 
or  improperly  prolonged,  the  referee  may,  in  his  discretion, 
limit  the  time  of  such  examination;  or  he  may  impose 
costs,  including  the  fees  of  the  stenographer  and  other 
expenses,  upon  the  party  responsible  for  the  improper  pro- 
longation. 

Rule  XXm.  Hearing  of  question  certified  by  referee 

After  a  question  has  been  certified  by  the  referee  pur- 
suant to  General  Order  No.  XXVII  and  as  provided  in 
Form  No.  56,  the  papers  shall  be  filed  with  the  clerk  and 
the  hearing  may  be  brought  on  before  the  judge  upon 
any  court  day  by  either  party  by  giving  the  usual  notice 
provided  in  Rule  II  of  this  court. 
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Rule  XXIV.  Claims  need  not  be  approved  where  there  are  no 

assets 
In  cases  which  show  no  assets  the  referee  need  not  form- 
ally approve  or  disallow  any  claims  filed  with  him,  ex- 
cept on  special  request  or  motion,  but  such  claims  shall 
be  returned  with  the  papers  to  the  clerk  at  the  conclusion 
of  the  case.  If,  in  such  a  case,  assets  sufficient  to  pay  a 
dividend  are  discovered  by  the  trustee,  such  claims  shaU 
be  allowed,  continued  or  disallowed  by  the  referee  at  the 
first  meeting  of  creditors  after  it  is  determined  that  such 
estate  will  pay  a  dividend. 

Rule  XXV.  Referees  may  make  rules  in  proceedings  before 

them 

Referees  may  make  other  general  or  special  rules  for 
the  guidance  of  proceedings  before  them  within  their  re- 
spective territorial  jurisdictions  and  may  from  time  to 
time  alter  and  amend  the  same,  provided  that  such  rules 
shall  not  be  inconsistent  with  the  provisions  of  the  act, 
with  the  general  orders  of  the  Supreme  Court  or  with 
these  rules. 

Rule  XXVI.  Powers  delegated  to  referees 
The  referees  heretofore  or  hereafter  appointed  for  the 
northern  district  of  New  York  are  hereby,  respectivdy, 
vested  with  the  jurisdiction  which,  by  the  Bankruptcy 
Act  of  July  1,  1898,  and  the  general  orders  of  the  Supreme 
Court,  promulgated  at  the  October  term  of  1898,  the 
court  or  judge  may  delegate  to  or  confer  upon  said  ref- 
erees; and  they  are,  respectively,  empowered  and  au- 
thorized to  do  all  acts,  take  all  proceedings,  make  all 
orders  and  decrees,  and  perform  all  duties  so  authorized 
to  be  delegated  by  said  act,  and  said  general  orders, 
without  special  authority  in  each  case  and  under  the 
general  authority  conferred  by  this  order. 
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RuleXZVn.  Special  order  of  judge 

In  cases  not  provided  for  by  the  Bankruptcy  Act  of 
1898,  the  general  orders,  or  these  rules,  the  practice  of 
the  district  court  shall  be  subject  to  the  special  order  of 
the  district  judge,  which  order  shall  be  followed  even 
though  it  may  conflict  with  these  rules. 

Rule  XXVm.  Rules  under  act  of  1867,  when  applicable 

The  rules  adopted  by  this  court  under  the  act  of  1867, 
where  they  are  not  inconsistent  with  these  rules,  the  pro- 
visions of  the  act  of  1898,  and  the  general  orders  of  the 
Supreme  Court,  shall  be  followed  as  far  as  applicable. 

Rule  JULUL.  Revocation  of  former  rules 

The  order,  dated  July  29,  1898,  conforming  the  prac- 
tice under  the  Bankruptcy  Act  of  1898,  to  the  practice 
under  the  Bankruptcy  Act  of  1867,  the  order  of  the  same 
date  regulating  the  practice  in  counties  where  a  referee 
had  not  been  appointed  or  a  newspaper  designated,  and 
the  order  of  October  10,  1898,  fixing  the  times  for  hold- 
ing special  sessions  of  the  court  are,  and  each  of  them  is, 
hereby  vacated. 

Rule  XXX.  Fees  of  referee  as  special  master 

The  issues  under  Rules  VIII  and  XI  shall  be  referred 
to  the  referee  as  a  special  master  and  he  shall  be  entitled 
to  receive  for  his  services  five  dollars  for  each  day  actually 
spent  in  hearing  such  reference  and  preparing  his  report. 
Such  sum  shall  be  chargeable  in  the  first  instance  to  the 
party  opposing  the  adjudication,  discharge  or  composi- 
tion, respectively,  and  indemnity  may  be  demanded  by 
the  referee  before  proceeding  with  the  hearing.  In  case 
the  petition  in  an  involuntary  proceeding  be  dismissed 
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with  costs  such  siim  may  be  taxed  against  the  petitioning 
creditors. 

If  a  composition  is  not  confirmed  or  is  set  aside  such 
sum  may,  in  the  discretion  of  the  court,  be  ordered  paid 
by  the  trustee. 

In  other  cases  when  matters  are  referred  to  the  ref- 
eree as  a  special  master,  requiring  services  not  devolving 
upon  him,  by  virtue  of  his  office,  he  shall  receive  a  like 
compensation  which  shall  be  chargeable  in  the  first  in- 
stance to  the  party  bringing  on  the  reference  and  shall 
be  paid  by  the  party  ultimately  defeated  in  such  refer- 
ence. Should  such  reference,  in  the  cases  last  referred 
to  be  unusually  difficult  or  extraordinary,  a  higher  rate 
of  compensation  may  be  paid  if  stipulated  by  both  par* 
ties  and  sanctioned  by  the  judge. 

Rule  XXXI.  Referees  not  to  appoint  receivers,  etc. 

Referees  in  bankruptcy  in  this  district  will  not  appoint 
receivers  or  exercise  jurisdiction  over  or  make  orders  for 
the  direction  of  receivers  appointed  by  the  court,  nor 
will  they  in  any  case  make  an  order  relating  to  the  dis- 
position of  the  property  in  the  hands  of  such  receivers  or 
in  relation  to  the  accounts  of  such  receivers.  All  such 
matters  must  be  brought  to  the  attention  of  the  court 
appointing  the  receiver. 

Rule  XXXn.  Confirmation  of  composition 

In  all  cases  of  composition,  the  application  for  confir- 
mation with  notice  and  proofs  of  service  must  be  accom- 
panied by  a  report  from  the  referee,  the  offer  and  ac- 
ceptances and  the  certificate  of  the  depository,  setting 
forth  the  date  when  the  petition  was  filed,  the  amoimt 
and  place  of  deposit,  the  names  of  all  the  creditors  whose 
claims  are  allowed  and  the  amount  of  same  and  the 
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amount  to  which  each  is  entitled  under  the  composition; 
also  all  expenses  and  allowances  and  to  whom  made  and 
payable. 

The  order  of  distribution  will  provide  that  the  same  be 
made  by  the  referee  and  specify  the  names  of  creditors, 
etc.,  and  the  amount  to  be  paid  to  each. 

Rule  XXXm.  Inventories 

Inventories  by  receivers  and  trustees  of  bankrupt  es- 
tates shall  be  made  and  executed  in  duplicate;  one  to  be 
filed  with  the  clerk  of  this  court  within  ten  days  after 
completion,  the  other  to  be  filed  with  the  referee.  Fail- 
ure to  comply  with  this  rule  shall  be  ground  for  removal. 

Rule  XXXIV.  Attorney  for  trustee 

Referees  shall  in  no  case  nominate  or  appoint  an  at- 
torney or  attorneys  for  a  trustee  imless  specially  directed 
so  to  do  by  the  judge. 

FOR  THE  EASTERN  DISTRICT  OF  NEW  YORK 

RULES  GOVERNING  REFEREES 

Rule  I 

Examine  schedules  and  require  them  to  conform  to  the 
provisions  of  the  rules  of  the  United  States  Supreme  Court 
and  the  rules  of  this  court. 

Rule  n 

Notify  bankrupt  and  his  attorney  to  be  present  be- 
fore referee  on  the  day  fixed  by  the  court  in  the  order  of 
reference. 

Rule  m 

The  day  and  hour  of  filing  shall  be  endorsed  on  each 
paper  filed  with  referee. 
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Rule  IV 
Fix  day  for  first  meeting  of  creditors. 

Rule  V 

Publish  first  meeting  of  creditors  in  newspaper  desig- 
nated by  the  com-t  in  the  coimty  for  which  the  referee  is 
appointed.  Such  pubUcation  to  be  made  once  only,  un- 
less otherwise  ordered  by  the  court. 

Rule  VI 

After  first  meeting  of  creditors  file  with  clerk  of  the 
bankruptcy  court  a  list  of  the  claims  proved,  under  the 
heading  of  Unsecured,  Secured  and  Preferred,  with  address 
of  each  creditor. 

Rule  Vn 

File  with  clerk  of  bankruptcy  court  the  appointment 
of  the  trustee,  signed  by  all  persons  voting,  with  proof 
of  publication  and  certificate  of  mailing  notices. 

Rule  Vm 

Notify  trustee  of  his  appointment  and  the  amount  of 
the  bond  as  fixed  by  creditors  or  referee. 

Rule  IX 

Referee  shall  enclose  to  trustee  a  form  for  his  accept- 
ance of  the  trust. 

Rule  X 

Referee  shall  file  with  the  clerk  of  the  bankruptcy 
court  notification  to  trustee  and  his  acceptance,  and  ap- 
prove bond  of  trustee. 
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Rule  XI 

If  no  creditors  appear  at  first  meeting  and  no  claims 
are  proved,  and  schedule  discloses  no  assets,  referee  shall 
enter  order  that  no  trustee  be  appointed  until  further 
order  of  the  court. 

Rule  Xn 

If  no  creditors  appear  at  first  meeting,  but  proofs  of 
claims  are  filed,  referee  shall  appoint  a  trustee;  but 
amount  of  bond  fixed  by  him  may  be  nominal  if  schedules 
disclose  no  assets. 

Rule  Xm 

If  creditors  fail  to  appoint  a  trustee  at  first  meeting, 
referee  shall  appoint  trustee  and  fix  the  bond  in  propor- 
tion to  the  amount  of  assets  disclosed  in  schedules. 

Rule  XIV 

Referees  shall  appoint  appraisers  whenever  the  sched- 
ules or  the  examination  of  the  bankrupt  discloses  real 
or  personal  property  of  a  kind  requiring  appraisal.  Ap- 
praisers should  be  persons  thoroughly  competent  to  ap- 
praise the  property  of  the  bankrupt. 

Rule  XV 

On  the  coining  in  of  the  final  report  of  the  trustee,  ref- 
erees shall  declare  the  amount  of  dividends  on  claims 
proved  and  allowed,  and  deliver  to  the  trustee  dividend 
sheets  showing  the  amount  to  be  paid  on  each  claim  al- 
lowed, and  on  the  distribution  of  all  assets  in  hands  of 
trustee,  enter  order  discharging  him  of  his  trust. 

Rule  XVI 

If  the  schedules  of  bankrupt  or  his  examination  dis- 
close no  assets,  or  the  report  of  the  trustee  shows  no 
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assets,  referee  may  enter  order  discharging  trustee  of  his 
trust. 

RULES  GOVERNING  TRUSTEES 

Rule  XVn 

The  attention  of  trustees  is  specially  called  to  Rule 
XVII  of  United  States  Supreme  Court,  which  must  be 
strictly  observed. 

GENERAL  RULES 

Rule  XVm 

Motion  days  in  bankruptcy  will  be  on  Friday  of  each 
week  at  3  p.  m. 

Rule  XIX 

The  residence  and  post-office  address  of  the  bankrupt 
must  be  given  in  his  petition. 

Rule  XX 

Where  an  involimtary  petition  is  filed  and  conforms 
to  the  requirements  of  law,  it  shall  be  the  duty  of  the 
clerk  to  enter  an  order  to  show  cause,  and  issue  a  sub- 
poena, returnable  on  a  motion  day,  stating  the  time  and 
place  when  the  debtor  is  to  appear,  and  attach  to  the 
subpoena  the  following  notice: 

^*  NOTICE  TO  ALLEGED  BANKRUPT.  You  (and 
each  of  you  is)  are  required  to  plead  to  the  petition  in  the 
above  matter  within  ten  days  after  the  return  day,  cr 
within  such  further  time  as  the  court  may  allow,  failing 
to  do  so  the  petition  will  be  taken  pro  confesso.^' 

In  case  it  is  impossible  to  make  said  subpoena  return- 
able on  a  motion  day  within  the  fifteen  days  provided 
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by  section  18  of  the  act,  the  clerk  shall  attach  to  the  sub- 
poena the  following  notice: 

''The  return  of  the  subpoena  is  made  on  the 
day  of  A.  D.  at  10: 30  a.  m.,  for  the  fol- 

lowing cause:  that  the  return  be  made  on  a  motion  day 
of  this  court." 


Rule  ZXI 

All  proofs  of  claims  shall  be  endorsed  with  title  of  pro- 
ceeding, amount  of  claim,  name  of  creditor  and  post-oflSce 
address,  and,  if  represented  by  agent  or  attorney,  the  name 
of  the  agent  or  attorney  and  his  post-office  address,  and 
the  referee  shall  endorse  thereon  ^^ Allowed y^^  or  ^^ Disal- 
lowed J  ^ 

Rule  XXn 

All  orders  for  examination  of  bankrupt  shall  be  signed 
by  referee  to  whom  proceedings  are  referred. 

Rule  XXm 

All  summons  for  attendance  of  witnesses  shall  be  signed 
by  the  clerk  of  bankruptcy  court. 

Rule  XXIV 

All  appUcations  for  receivers  or  special  warrants  to  mar- 
shal must  be  made  to  the  judge  of  the  court. 

Rule  XXV 

All  sales  of  real  or  personal  property  of  the  bankrupt,  or 
redemption  of  property  from  lien,  or  compounding  of 
claims,  must  be  subject  to  the  approval  of  the  judge  of  the 
court  before  title  thereto  is  passed. 
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Rule  XZVI 

A  certificate  of  discharge  to  bankrupt,  on  his  petition 
for  discharge,  will  not  be  granted  until  referee  reports  that 
the  bankrupt  has  conformed  to  all  the  requirements  of 
the  act  relating  to  bankruptcy. 

Rule  XXVn 

Amendments  to  schedules  will  be  allowed  by  referees  on 
application  of  the  petitioner  stating  the  cause  of  the  error 
in  the  original  on  file,  and  must  be  made  in  triplicate  and 
presented  to  the  referee,  who  will  examine  the  same,  and, 
if  in  accordance  with  the  forms  and  rules  of  the  United 
States  Supreme  Court,  file  the  application  and  his  order 
allowing  the  same,  together  with  one  of  the  amended  sched- 
ules with  the  clerk  of  the  court,  and  also  forward  to  the 
trustees  a  copy  of  the  order  allowing  amendment  with  one 
of  the  amended  schedules,  the  other  amended  schedule  to 
be  retained  by  him. 

Rule  XXVm 

If  after  the  first  meeting  of  creditors  and  appointment 
of  a  trustee  or  trustees,  the  schedules  filed  by  the  bank- 
rupt should  be  amended  by  adding  thereto  the  names  of 
any  creditors  omitted  from  the  original  schedules  as  filed, 
such  creditors  shall  be  notified  that  such  first  meeting  of 
creditors  has  been  held  and  trustee  or  trustees  appointed, 
and  upon  duly  filing  their  claims  with  the  referee  and  hav- 
ing the  same  allowed  by  him,  they  will  be  entitled  to  notice 
of  all  further  proceedings  of  which  creditors  are  entitled 
to  notice,  and  to  participation  in  any  dividends  to  be  de- 
clared; and  if  it  should  be  made  to  appear  to  the  court  by 
any  of  the  creditors,  whose  names  have  been  added  to  the 
schedules  by  the  amendment  thereto  that  the  appointment 
of  the  trustee  has  been  made  in  violation  of  the  right  of 
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the  creditors  omitted  from  the  original  schedtiles,  the  said 
appointment  shall  be  set  aside  and  another  meeting  of 
creditors  called  for  the  appointment  of  another  trustee. 

Rule  XXIX 

After  thirty  days  have  elapsed  from  the  date  of  the  order 
of  reference  to  a  referee  of  an  adjudicated  petition  in  vol- 
untary bankruptcy,  and  no  proceedings  have  been  taken 
therein  by  the  bankrupt,  due  notice  having  been  given 
by  the  referee  to  the  bankrupt  and  his  attorney  (if  peti- 
tioner is  represented  by  attorney)  to  proceed  in  the  matter, 
and  the  time  not  having  been  enlarged,  the  referee  shall 
report  the  facts  to  the  court  and  apply  for  an  order  to 
show  cause,  to  be  served  on  the  bankrupt  or  his  attorney, 
why  the  order  of  adjudication  should  not  be  vacated  and 
the  petition  dismissed. 


Rule 

The  amoimt  deposited  with  the  referee  to  indemnify 
him  for  disbursements  shall  not  exceed  for  first  meeting 
of  creditors,  ten  dollars,  where  the  number  of  creditors 
does  not  exceed  fifty,  and  for  every  creditor  beyond  fifty, 
ten  cents  for  each  additional  creditor;  for  meeting  of  cred- 
itors to  consider  composition,  fifteen  dollars;  and  for  every 
day  occupied  after  the  first  day  such  as  the  referee  may 
deem  necessary  to  cover  the  disbursement,  not  exceeding 
ten  dollars;  and  on  appUcation  by  creditor  or  creditors 
for  examination  of  bankrupt  or  witness,  five  dollars;  and 
for  every  day  occupied  after  the  first  day,  five  dollars  in 
addition  thereto,  unless  a  greater  amoimt  is  specially  or- 
dered by  the  court. 

Rule  XXXI 
The  amoimt  deposited  with  the  clerk  of  the  court  to 
indemnify  him  for  disbursements  shall  not  exceed  five  dol- 
lars on  application  for  discharge,  and  five  dollars  on  ap- 
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plication  to  confirm  composition,  unless  specially  ordered 
by  the  com't. 

Rule  XXXn 

The  trustee's  fee  of  five  dollars  deposited  with  the  clerk, 
shall  be  paid  to  the  trustee  upon  the  coining  in  of  the  ref- 
eree's report,  that  the  trustee  has  been  discharged  from 
his  trust.  In  case  no  trustee  is  appointed,  as  provided 
in  General  Order  No.  15,  the  clerk  shall,  upon  the  report 
of  the  referee,  return  the  five  dollars  deposited  for  fees  of 
trustee  to  petitioner. 

On  the  coming  in  of  the  referee's  final  report,  the  clerk 
shall  pay  to  the  referee  the  fifteen  dollars  deposited  as  his 
fees.  When  there  are  no  assets,  the  case  shall  be  deemed 
closed  for  the  purpose  of  the  payment  of  said  fees  to  the 
referee  and  trustee,  when  a  discharge  has  been  granted 
to  the  trustee.  In  cases  where  there  are  assets,  the  case 
shall  be  deemed  closed  upon  the  confirmation  of  a  com- 
position, or  the  payment  of  a  final  dividend. 

Rule  xxxm 

The  following  are  the  newspapers  designated  in  which 
notices  required  by  the  act  of  Congress  relating  to  bank- 
ruptcy are  to  be  published: 

The  Brooklyn  Standard-Union  for  the  county  of  Kings. 

The  Daily  Star,  Long  Island  City,  for  the  coimty  of 
Queens. 

The  South  Side  Signal  for  the  county  of  Suffolk. 

The  Staten  Island  Gazette  for  the  county  of  Richmond. 

The  South  Side  Observer  for  the  county  of  Nassau. 

The  Brooklyn  Daily  Eagle  for  the  county  of  Kings. 

Rule  XXXIV 

The  following  are  the  banking  institutions  designated 
as  depositories  for  the  money  received  by  trustees  of  bank- 
rupt estates: 
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The  Franklin  Trust  Co.,  of  the  county  of  Kmgs. 

The  Hamilton  Trust  Co.,  of  the  county  of  Kings. 

The  Com  Exchange  Bank,  Staten  Island  Branch,  of  the 
county  of  Richmond. 

The  Com  Exchange  Bank,  Long  Island  city,  county  of 
Queens. 

The  People's  Tmst  Co.,  county  of  Kings. 

The  Nassau  Tmst  Co.,  county  of  Kings. 

The  Flatbush  Tmst  Co.,  county  of  Kings. 

COMPOSITION 

Rule  XXXV 

When  a  debtor  is  desirous  of  making  an  offer  of  com- 
position to  his  creditors,  the  petition  to  consider  the  same 
must  be  filed  with  the  clerk  of  the  court,  and  an  appUcation 
made  to  the  court  for  an  order  of  reference  to  the  referee 
to  whom  the  matter  has  been  referred,  directing  a  meeting 
of  the  petitioner's  creditors  on  ten  days'  notice  of  said 
meeting,  by  mail,  to  all  the  creditors  mentioned  in  his 
schedule,  and  publication  of  said  notice,  once,  in  the  desig- 
nated newspaper. 

Rule  XXXVI 

The  referee  to  whom  the  petition  for  composition  is  re- 
ferred shall,  after  final  consideration  of  creditors,  report 
the  proceedings  had  before  him,  with  proof  of  mailing 
notices  of  meeting,  and  the  names  and  addresses  of  cred- 
itors objecting  to  composition. 

Rule  XXXVn 

On  the  coming  in  of  the  report  of  referee  on  petition  for 
composition,  an  appUcation  must  be  made  to  the  court,  for 
an  order  fixing  a  day  for  hearing  on  the  order  to  confirm 
the  composition. 
43 
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Rule  XXXVIII 

If  any  names  of  creditors  objecting  to  the  composition 
offered  appear  on  the  report  of  the  referee,  the  clerk  of  the 
comi^  shall  send  notice  of  said  hearing,  by  mail,  to  each 
creditor  so  objecting,  and  make  proof  of  mailing. 

Rule  XXXIX 

All  creditors  voting  for,  or  objecting  to,  a  resolution  or 
offer  of  composition,  must  prove  their  claims  and  have  the 
same  allowed  before  their  vote  or  objection  is  recorded. 

Rule  XL 

In  all  cases  where  the  bond  required  to  be  given  by  a 
trustee,  appointed  by  the  creditors  or  referee,  is  not  greater 
in  amount  than  two  hundred  dollars,  the  referee  to  whom 
the  matter  is  referred  may  accept  the  individual  bond  of 
the  trustee,  so  appointed. 

Rule  XLI 

On  specifications  in  opposition  to  the  discharge  of  the 
bankrupt  being  filed,  the  matter  of  the  specifications  may 
be  referred  to  a  special  commissioner,  to  take  the  evidence 
and  report  the  same  with  his  opinion  thereon  to  the  court. 
The  party  filing  the  specifications  shall  deposit  with  the 
person  to  whom  the  matter  is  referred  an  amoimt  suflB- 
cient  to  cover  the  expense  of  taking  the  proofs  and  a  per 
diem  fee  of  five  dollars  for  each  hearing.  Should  an  ad- 
journment be  granted,  a  per  diem  fee  of  three  dollars  shall 
be  paid  by  the  party  requesting  the  adjournment,  pro- 
vided the  referee  or  commissioner  is  in  actual  attendance. 

Rule  XLn 

A  bankrupt,  petitioning  for  his  discharge  in  voluntary 
proceedings,  must  set  forth  in  his  petition  that  he  has  not 
been  granted  a  discharge  in  bankruptcy  within  six  years. 
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Rule  XLm 
On  the  presentation  of  a  petition  for  the  adjudication 
of  a  bankrupt,  the  clerk  shall  enter  on  the  minutes  of  the 
court  the  name  of  the  attorney  presenting  the  same,  and 
note  the  proceedings  thereon;  and  the  clerk  is  hereby  di- 
rected to  attach  the  seal  of  the  court  when  required,  and 
to  sign  the  order  of  adjudication,  the  order  of  reference, 
and  all  orders  of  publication  in  the  proceeding,  when  any 
of  such  orders  shall  have  been  granted  by  the  judge  or 
court,  and  such  orders  shall  be  entered  thereupon. 

FOR  THE  WESTERN  DISTRICT  OF  NEW  YORK 

Rule  I.  Sessions  of  district  court 
Except  during  the  absence  or  inability  of  the  district 
judge  the  district  court  will  be  open  for  the  transaction 
of  business  as  a  court  of  bankruptcy,  at  the  United  States 
court  room,  in  the  city  of  Buffalo,  on  Tuesday  of  every 
week  at  10  o'clock  in  the  forenoon,  except  during  the  month 
of  August,  and  when  the  judge  is  holding  a  term  elsewhere. 
No  case  or  matter  in  bankruptcy  will,  in  ordinary  circum- 
stances, be  taken  up  on  other  days.  In  case  of  the  nonat- 
tendance  of  the  judge  at  the  time  hereby  appointed,  or  at 
any  other  time  which  may  by  special  order  be  designated 
for  any  special  session  of  the  court,  all  proceedings  shall 
be  continued,  as  of  course  and  without  prejudice,  to  the 
next  session  of  the  court.  The  district  court  will  also  be 
open  for  the  transaction  of  business  as  a  court  of  bank- 
ruptcy on  the  first  days  of  the  regular  terms  appointed  to 
be  held  at  Elmira  on  the  second  Tuesday  in  January,  at 
Buffalo  on  the  second  Tuesday  in  March,  at  Rochester  on 
the  second  Tuesday  in  May,  at  Jamestown  on  the  second 
Tuesday  in  July,  at  Lockport  on  the  second  Tuesday  in 
October,  and  at  Buffalo  on  the  second  Tuesday  in  Novem- 
ber.    Bankruptcy  business  may  also  be  transacted  at 
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Canandaigua  on  the  second  Tuesday  in  September,  when 
the  term  of  the  ckcuit  court,  appointed  to  be  held  at  that 
time,  is  presided  over  by  the  district  judge. 

Rule  n.  Notice  of  motions  and  other  hearings 

Motions  must  be  noticed  and  orders  to  show  cause  must 
be  made  returnable  on  Tuesdays  and  at  the  times  and 
places  indicated  in  the  preceding  rule.  If  noticed  for  any 
other  day,  except  by  leave  of  the  judge,  the  notice  will  be 
treated  as  a  nulUty.  Notice  of  motion,  if  personally  served, 
must  be  served  at  least  eight  days,  and  if  served  by  mail 
at  least  ten  days,  before  the  time  appointed  for  the  hearing. 
The  judge  or  referee  may,  upon  an  aflSdavit  showing 
grounds  therefor,  make  an  order  to  show  cause  why  the 
relief  demanded  should  not  be  granted  and  in  the  order 
may  direct  that  service  of  less  than  eight  days  shall  be 
sufficient.  When  not  otherwise  specially  provided  for  by 
law,  all  notices  of  other  hearings  and  proceedings  in  bank- 
ruptcy shall  conform  to  the  foregoing  provisions  as  to 
notices  of  motion. 

Rule  m.  Proceedings  in  counties  where  there  is  no  referee 
or  newspaper 

In  case  a  petition  is  filed  by  or  against  a  bankrupt  who 
resides  in  any  coimty  where  there  is  a  vacancy  in  the  office 
of  referee,  or  where  the  referee  is  disqualified,  absent,  sick 
or  otherwise  imable  to  act,  the  reference  shall  be  made  to 
the  referee  who  is  most  conveniently  located  to  the  bank- 
rupt's residence.  In  case  a  petition  is  filed  by  or  against 
a  bankrupt  who  resides  in  a  county  where  there  is  no 
designated  newspaper,  or  where  the  designated  news- 
paper for  any  reason  refuses  to  act,  the  notices  required 
by  law  may  be  pubUshed  in  a  newspaper  named  by  the 
parties  in  interest  pubUshed  in  the  county  where  the  bank- 
rupt resides,  or  the  major  part  of  his  property  is  situated. 
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Rule  IV.  Filing  petition;  deposit  of  fees 

All  petitions  shall  be  filed  with  the  clerk  at  his  office  in 
Bufifalo.  At  the  time  of  fiUng  a  petition  thirty  dollars 
shall  be  paid  to  the  clerk  by  the  petitioner,  except  in  cases 
where  a  fee  is  not  required  by  a  voluntary  bankrupt;  be- 
ing ten  dollars  for  the  clerk,  fifteen  dollars  for  the  referee, 
and  five  dollars  for  the  trustee.  In  case  the  petition  is 
dismissed  it  shall  be  the  duty  of  the  clerk  forthwith  to  re- 
turn to  the  petitioner  the  amount  deposited  for  the  fees  of 
the  referee  and  trustee,  respectively.  Voluntary  petitions 
must  be  filed  in  triplicate  and  involuntary  petitions  in 
dupUcate.  When  the  judge  is  absent  from  the  district  it 
shall  be  the  duty  of  the  clerk  to  enter  an  order  as  provided 
in  Form  No.  15,  reciting  the  absence  of  the  judge,  and  re- 
ferring the  case  to  the  proper  referee.  When  the  judge  is 
present  a  court  order  shall  be  entered  as  provided  in  Form 
No.  14.  Fees  deposited  by  the  petitioner  in  an  involuntary 
case  must  be  retiuned  to  him  by  the  trustee  out  of  the 
estate  of  the  bankrupt  in  all  cases  where  property  suffi- 
cient for  such  purpose  comes  to  the  hands  of  the  trustee. 

Rule  V.  Petition  in  forma  pauperis 

In  ease  a  petition  is  filed  by  a  proposed  voluntary  bank- 
rupt, which  is  accompanied  by  an  affidavit  under  sub- 
division 2  of  section  51  of  the  act,  it  shall  be  the  duty  of 
the  clerk  to  file  said  petition  without  the  payment  of  the 
fees  provided  for  by  law.  If  the  clerk,  or  the  referee  to 
to  whom  said  petition  is  referred,  has  reason  to  believe 
such  affidavit  is  false,  he  may  file  a  certificate  to  that  effect 
and  cause  the  bankrupt  to  be  examined.  If  upon  such 
examination  the  referee  reports  in  writing  that  the  state- 
ments contained  in  such  affidavit  are  false,  and  that  the 
bankrupt  has  or  can  obtain  money  with  which  to  pay  said 
fees,  such  report  shall  be  sufficient  proof  upon  which  to 
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base  proceedings  under  subdivision  4  of  General  Order 
No.  XXXV. 

Rule  VI.  Referee  to  fix  time  and  place  of  hearings 

The  clerk  shall  mail  a  copy  of  the  order  of  reference  to 
the  referee,  and  thereafter  all  proceedings,  except  such  as 
are  required  by  the  act,  or  by  the  general  orders,  to  be  had 
before  the  judge,  shall  be  had  before  the  referee,  who  shall 
fix  the  time  when  and  the  place  where  he  will  act  upon  the 
matters  arising  in  the  case;  except  that  all  meetings  of 
creditors  must  be  held  in  the  county  of  the  bankrupt, 
either  at  the  county  seat  or  at  a  place  more  convenient 
for  the  parties  in  interest.  If  the  referee  cannot  attend  on 
the  day  named  in  the  order  of  reference  he  may  name  a 
subsequent  day  within  ten  dajrs  thereafter,  and  give  the 
bankrupt  timely  notice  of  the  change;  but  the  day  first 
named  shall  be  the  day  from  which  the  bankrupt  shall  be 
subject  to  the  orders  of  the  coiuii  as  provided  in  General 
Order  No.  XII. 

If  the  place  named  in  the  order  of  reference  be  mani- 
festly inconvenient  as  a  place  of  meeting  for  the  parties 
in  interest,  the  referee  may  fix  a  more  convenient  place 
and  give  the  bankrupt  timely  notice  of  the  change. 

Rule  Vn.  Involuntary  petition;  notice  to  debtor;  reference  on 

default 

Where  an  involuntary  petition  is  filed  in  conformity 
with  law  it  shall  be  the  duty  of  the  clerk  to  issue  a  sub- 
poena, as  provided  in  Form  No.  5,  stating  the  time  and 
place  when  the  debtor  is  to  appear.  There  shall  be  en- 
dorsed upon  the  subpoena  the  following: 

''Notice  to  defendant  —  It  is  not  necessary  for  you  to 
appear  on  the  return  day  of  this  subpoena.  You  may 
appear  and  plead  to  the  petition  at  any  time  within  five 
days  after  said  return  day." 
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In  case  no  pleadings  are  filed  by  the  bankrupt  or  any  of 
his  creditors  the  judge,  or,  in  his  absence,  the  clerk,  will 
enter  the  proper  order  without  further  appearance  or 
motion  on  the  part  of  the  petitioner. 

Rule  Vm.  Service  of  subpoena;  publication 

In  involuntary  proceedings,  if  personal  service  of  the 
subpoena  cannot  be  made  by  a  deUvery  of  a  copy  thereof 
to  the  debtor  or  to  some  adult  person  who  is  a  member  or 
resident  in  the  debtor's  family,  at  his  dwelling  house  or 
usual  place  of  abode  within  the  district,  and  if  the  debtor 
shall  not  file  his  appearance  within  ten  days  after  the 
return  day  of  the  subpoena,  the  court,  on  proof  by  affidavit 
of  the  foregoing  facts,  and  of  the  whereabouts  of  the 
debtor,  will  make  an  order  directing  such  debtor  to  appear, 
plead,  answer  or  demur,  by  a  day  certain  to  be  designated 
therein,  pursuant  to  section  738  of  the  United  States 
Revised  Statutes,  which  order  shall  be  served  upon  such 
absent  debtor,  if  practicable,  wherever  found,  or  if  per- 
sonal service  of  such  order  upon  such  absent  debtor  is  not 
practicable,  such  order  shall  be  pubUshed  as  provided  in 
the  act;  and  upon  proof  of  such  service  or  pubUcation  of 
said  order,  and  of  compliance  with  the  terms  thereof,  pro- 
ceedings shall  be  had  as  upon  personal  service  of  the  debtor 
within  the  district. 

Upon  the  petition  of  one  or  more  of  several  copartners, 
where  some  other  member  or  members  of  the  firm  refuse 
to  join  in  the  petition,  the  Uke  proceedings,  if  there  are 
firm  assets,  must  be  had  to  bring  in  the  other  copartners. 

Rule  IX.  Pleadings  in  involuntary  cases;  trial  by  jury 

Prior  to  the  denial  of  bankruptcy,  as  provided  in  Form 
No.  6,  the  pleadings  in  involuntary  cases  on  the  «part  of 
the  alleged  bankrupt,  or  any  of  his  creditors  who  oppose 
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the  adjudication,  shall  conform  as  nearly  as  may  be  to 
the  pleadings  of  the  defendant  in  an  equity  action  in  the 
circuit  court  of  the  United  States. 

In  case  a  jury  trial  is  demanded,  as  provided  by  sec- 
tion 19  of  the  act,  the  clerk  shall  enter  an  order  as  provided 
in  Form  No.  7,  and  the  issue  be  noticed  for  trial  at  any  of 
the  regular  terms  of  the  district  court,  and  shall  proceed 
in  all  respects  like  the  trial  of  any  action  at  common  law, 
except  that  the  court  may  frame  and  send  to  the  jury 
special  questions  presenting  the  issues  to  be  tried.  Upon 
the  coming  in  of  the  verdict  the  judge  may,  in  accordance 
therewith,  make  an  adjudication  either  that  the  debtor  is 
or  is  not  a  bankrupt.  In  case  a  jury  trial  is  not  demanded 
the  judge  may  determine  the  issues  presented  by  the 
pleadings  or  he  may  refer  the  same,  or  any  specified  issue, 
to  the  referee  to  ascertain  and  report  the  facts. 

Except  in  jury  trials  causes  cannot  be  noticed  for  proof 
and  witnesses  cannot  be  called  and  sworn  in  open  court 
without  the  previous  special  allowance  of  the  judge,  on 
adequate  cause  shown. 

Rule  X.  Dismissal  of  petition 

Every  application  to  dismiss  a  voluntary  or  involun- 
tary petition,  as  contemplated  by  section  59-g  of  the  bank- 
ruptcy act,  must  be  by  petition  in  writing,  signed  and 
verified  by  the  applicant  or  his  attorney  of  record,  and, 
if  made  before  the  bankrupt's  schedules  have  been  filed 
such  appUcation  must  be  accompanied  by  a  list,  verified 
by  the  bankrupt,  of  all  his  creditors,  with  their  addresses. 
Upon  the  filing  of  such  petition  and  list,  when  required, 
an  order  to  show  cause  why  such  petition  should  not  be 
granted  may  be  entered  by  the  clerk.  Thereafter,  all 
proceedings,  notices  and  pleas  on  such  petition  shall  be 
the  same  as  or  similar  to  those  on  orders  to  show  cause  why 
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discharges  should  not  be  granted  as  the  same  are  jBxed  by 
Rule  XII.    (Adopted  Nov.  29,  1907.) 

Rule  XI.  Discharge  and  composition;  petition  and  report  of 

referee 

The  petition  for  a  discharge  or  for  a  confirmation  of  a 
composition  must  be  duly  verified  and  be  filed  with  the 
clerk.  The  petition  for  a  discharge  must  conform  to  the 
provisions  of  General  Order  No.  XXXI  and  of  Form 
No.  57.  There  must  also  be  presented  before  the  final  dis- 
charge is  granted  a  report  or  certificate  of  the  referee  that 
the  bankrupt  has  in  all  things  conformed  to  the  require- 
ments of  the  act,  that  he  has  committed  none  of  the  of- 
fenses and  done  none  of  the  acts  prohibited  in  subdivi- 
sion b  of  section  14  of  the  act,  and  that  he  is,  in  the  opinion 
of  the  referee,  entitled  to  his  discharge. 

Proof  of  mailing  and  publication,  as  provided  in  the 
next  succeeding  rule,  together  with  his  certificate  of  con- 
formity, shall  be  sent  by  the  referee  to  the  clerk,  at 
Buffalo,  N.  Y.,  at  least  one  day  prior  to  the  hearing,  and 
the  clerk  shall  present  the  same  to  the  court  at  the  hearing. 

Rule  Xn.  Discharge  order  to  show  cause;  opposition  of 

creditors 

The  order  to  show  cause  why  a  discharge  should  not  be 
granted  or  a  composition  confirmed  may  be  entered  by  the 
clerk  or  deputy  clerk.  It  must  state  the  time  and  place  of 
hearing  and  direct  that  the  referee  give  notice  as  provided 
in  section  58  of  the  act  to  all  known  creditors  and  other 
persons  in  interest.  The  notice  must  be  mailed  and, pub- 
lished once,  at  least  ten  days  prior  to  said  hearing.  Proof 
of  maiUng  and  publication  must  be  presented  at  least  one 
day  prior  to  the  return  day  of  the  order.  If  no  creditor 
or  other  party  in  interest  appears  and  opposes,  the  dis- 
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charge  shall  be  granted.  In  case  a  creditor  or  other  party 
m  interest  desires  to  oppose  the  granting  of  the  discharge 
he  shall  appear  on  the  return  day  and  file  a  verified  speci- 
fication of  the  grounds  of  his  opposition,  as  provided  in 
Greneral  Order  No.  XXXII.  The  issue  thus  joined  may 
be  referred  to  the  referee  to  ascertain  and  report  the  facts 
with  his  conclusions  thereon.  Either  party  may  except 
to  said  report  and  the  exceptions  may  be  heard  by  the 
judge  on  any  court  day  upon  the  usual  notice. 

TTie  petitioner  may,  within  five  days  from  the  service  of 
a  copy  of  the  order  of  reference,  and  on  giving  at  least 
eight  days'  notice,  personally  or  by  mail,  to  the  objecting 
creditor,  move  the  court  or  judge,  at  term  or  in  chambers, 
to  have  the  specifications  of  objections  to  the  discharge 
of  the  confirmation  of  the  composition  made  more  certain 
and  definite  or  within  such  time  may  demur  thereto  or 
move  their  dismissal;  in  default  whereof  such  specifica- 
tions shall  be  deemed  sufficient  to  present  the  questions 
suggested  thereby.  Such  notice  of  motion  or  demurrer 
shall  also  specify  the  grounds  of  objection. 

Rule  Xm.  Confirmation  of  composition 

In  all  cases  of  composition,  the  appUcation  for  confir- 
mation, with  notice  and  proofs  of  service,  must  be  accom- 
panied by  a  report  from  the  referee,  the  offer  and  accept- 
ances and  the  certificate  of  the  depository,  setting  forth 
the  date  when  the  petition  was  filed,  the  amoimt  and  place 
of  deposit,  the  names  of  all  the  creditors  whose  claims  are 
allowed  and  the  amount  of  the  same,  and  the  amount  to 
which  each  is  entitled  imder  the  composition;  also  all 
expenses  and  allowances,  and  to  whom  made  and  payable. 

Rtde  XIV.  Petitions 

Petitions  should  state  where  the  debtor  has  resided, 
including  the  street  and  number,  if  any,  and  also  where 
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his  principal  place  of  business,  if  any,  has  been  during  the 
preceding  six  months,  or  the  greater  part  thereof,  and  the 
schedules  should  state  the  street  and  number  of  the  resi- 
dence, or  place  of  business,  of  the  creditors  so  far  as  known. 
Petitions  by  one  or  more  of  several  copartners  should 
state,  in  case  a  discharge  from  copartnership  debts  is 
desired,  whether  there  are  firm  assets,  and  if  there  are,  the 
petition  should  further  state  whether  the  firm,  or  any 
other  partners,  not  joining  in  the  petition  are  solvent  or 
insolvent,  and,  if  insolvent,  the  place  of  residence  and 
whereabouts  of  such  other  partners,  so  far  as  known  or 
ascertainable,  in  order  that  they  may  be  brought  in  as 
parties  in  case  they  refuse  to  join  in  the  petition. 

Petitions,  schedules  and  other  papers  filed,  shall  be 
written,  typewritten  or  printed  upon  white  paper,  of  the 
size  of  law  cap,  approximately  thirteen  inches  long  by 
eight  inches  wide.  All  pleadings  must  be  properly  in- 
dorsed with  the  name  of  the  court,  the  title  of  the  cause, 
and,  if  the  parties  appear  by  an  attorney,  his  name  and 
oflBce  address.  If  the  attorney  resides  in  a  city,  the  street 
and  number  must  be  given. 

Rule  XV.  Notices  and  how  served 

AH  notices  required  to  be  given  under  section  58  of  the 
act  shall,  in  case  the  referee  so  directs,  be  given  by  the 
bankrupt  or  his  attorney  in  voluntary  cases,  and  by  the 
petitioner  or  his  attorney  in  involimtary  cases,  and  when 
so  given  the  person  giving  the  notice  shall  make  return  to 
the  referee  in  the  form  of  an  aflSdavit,  with  the  notice,  or 
a  copy  thereof  annexed,  showing  due  mailing  or  publica- 
tion of  said  notice  as  required  by  law.  The  affidavits  of 
maiUng  and  of  pubUcation  may  be  sworn  to  or  affirmed 
before  any  officer  authorized  to  administer  oaths  imder 
section  20  of  the  act.  Notice  to  creditors  of  meetings 
subsequent  to  the  first,  in  cases  where  there  are  undivided 
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assets,  shall  be  the  same  as  the  notice  provided  for  the 
first  meeting  in  section  58  of  the  act.  In  cases  where  there 
are  no  assets,  the  referee  may,  in  his  discretion,  dispense 
with  the  publication  of  such  notice.  The  original  notice 
shall  be  signed  by  the  referee.  It  shall  be  printed  upon  or 
inclosed  within  a  sealed  postpaid  wrapper,  in  such  a 
manner  that  the  address  and  postmark  shall,  if  possible, 
be  on  the  same  paper  as  the  notice,  or  in  the  discretion  of 
the  referee,  said  notice  may  be  printed  upon  a  postal 
card  or  other  card.  It  is  not  intended  by  this  rule  to 
prohibit  the  use  of  "oflScial  envelopes  '' 

Rule  XVI.  Sales  of  bankrupt's  property 

The  sales  of  the  bankrupt's  property  authorized  by  the 
act  and  General  Order  No.  XVIII,  shall  be  under  the 
direction  of  the  referee.  Public  sales  shall  be  upon  the 
notice  required  by  section  58  of  the  act  and  the  act  of 
Congress  approved  March  3,  1893  (Vol.  27,  United  States 
Statutes  at  Large,  page  751),  and  such  additional  notice 
as  the  referee  may  direct. 

Rule  XVn.  List  of  claims  and  accounts  transmitted  to  clerk 

General  Order  No.  XXIV  shall  not  be  construed  to  re- 
quire the  referee  to  transmit  to  the  clerk  a  separate  state- 
ment of  each  proof  of  debt,  but  only  that  he  shall  transmit 
a  list  of  the  claims  proved  after  he  has  reason  to  believe 
that  all  the  claims  have  been  proved  against  the  estate 
that  will  be  presented. 

General  Order  No.  XXVI  shall  not  be  construed  to  re- 
quire the  referee  to  transmit  to  the  clerk  a  separate  ac- 
count of  each  case  which  may  be  referred  to  him,  but  only 
a  statement  of  his  disbursements  in  all  cases  and  for  all 
causes  since  his  last  monthly  return. 
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Returns;  fees  of  clerk,  referee,  etc.  —  Rules  18-20 

Rule  XVm.  Clerk  to  transmit  papers  to  the  referee 

The  clerk  shall  transmit  all  proofs  of  claims  and  other 
papers  filed  with  him,  under  General  Order  No.  XX, 
subsequent  to  the  reference,  to  the  referee,  except  such 
papers  which,  by  the  terms  of  said  general  order,  are  re- 
quired to  be  filed  with  the  clerk  alone. 

Rule  XIX.  Filing  of  returns,  reports,  adjudications,  bonds,  etc. 

All  returns  and  reports  from  referees  or  other  oflBcers 
of  the  coiirt  shall  be  directed  to  the  clerk  of  the  court  at 
Buffalo,  N.  Y.,  and  all  returns  and  reports  which  by  law 
or  the  general  orders  are  required  to  be  made  to  the  judge, 
shall  be  directed  to  him  in  care  of  the  clerk  at  Buffalo, 
N.  Y. 

It  shall  be  the  duty  of  the  referee  to  transmit  to  the 
clerk  forthwith  all  adjudications  made  during  the  absence 
of  the  judge,  and  all  bonds  of  trustees,  and  the  orders 
approving  the  same,  within  five  days  of  the  approval 
thereof.  The  referee  shall  retain  in  his  possession  the 
papers  and  records  until  said  case  is  finally  closed.  He 
shall  then,  within  five  days,  transmit  his  record  book,  and 
all  papers  in  the  case,  to  the  clerk,  together  with  a  certifi- 
cate specifying  that  the  case  is  closed. 

Rule  XX.  Fees  of  clerk,  referee  and  trustee,  when  paid 

The  trustee's  fee  of  five  dollars,  deposited  with  the 
clerk,  shall  be  paid  to  the  trustee  upon  the  certificate  of 
the  referee  that  the  services  of  the  trustee  have  been 
actually  rendered  and  that  the  case  has  been  closed.  He 
shall  be  paid  such  commissions  as  may  be  allowed  by  the 
referee  under  section  48  of  the  act  as  amended,  upon  the 
order  of  the  referee,  at  the  time  the  dividend  is  made.  The 
referee  shall  be  paid  his  commissions  at  the  same  time.  In 
case  no  trustee  is  appointed,  as  provided  in  General  Order 
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No.  XV,  the  clerk  shall,  upon  the  certificate  of  the  referee, 
return  the  five  dollar  deposit  to  the  petitioner  or  his 
attorney. 

The  clerk  shall  pay  to  the  referee  the  fifteen  dollars 
deposited  as  fees  of  the  referee  upon  receiving  the  latter's 
certificate  that  the  case  has  been  closed  and  that  his  serv- 
ices have  been  rendered.  Where  there  are  no  assets  the 
case  shall  be  deemed  closed  for  the  purpose  of  the  payment 
of  said  fees  to  the  referee  and  trustee  when  a  discharge 
has  been  granted  or  refused  to  the  bankrupt.  If  no 
application  for  a  discharge  has  been  made  the*  case  shaU 
be  deemed  closed  at  the  expiration  of  two  months  from  the 
date  of  the  adjudication.  In  cases  where  there  are  assets 
the  case  shall  be  deemed  closed  upon  the  confirmation  of 
a  composition  or  the  payment  of  the  final  dividend. 

Rule  XXI.  Money  drawn  by  countersigned  checks 

When  money  is  deposited  in  the  name  of  the  clerk  of  the 
court,  or  of  a  trustee,  it  shall  not  be  drawn  unless  by  check 
signed  by  said  clerk  or  trustee,  having  on  its  face  the  num- 
ber and  title  of  the  cause  and  countersigned  by  the  referee 
in  charge.  All  checks  must  conform  to  this  rule,  and  also 
to  the  requirements  of  General  Order  No.  XXIX.  The 
clerk  shall  furnish  to  the  depositories  a  copy  of  said  gen- 
eral order,  and  also  a  copy  of  this  rule. 

Rule  XXn.  Referees  to  direct  prosecution  and  defense  of  suits 
and  allow  amendments 

The  referee  may  direct  the  prosecution  and  the  defense 
of  suits  by  the  trustees  as  provided  in  subdivisions  c  and 
d  of  section  11  of  the  act.  He  may  allow  amendments  to 
the  pleadings  and  papers  which  do  not  involve  jurisdic- 
tional defects  in  all  matters  pending  before  him,  and  he 
shall,  in  the  first  instance,  have  full  power  and  authority 
over  the  proof  and  allowance  of  claims  as  provided  by 
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section  57  of  the  act  and  General  Order  No.  XXI.  When 
a  petition  referred  to  a  referee  is  insufficient  upon  its  face  to 
confer  jurisdiction,  he  shall  return  the  same  to  the  clerk, 
with  a  statement  of  the  defects  noted  thereon,  and  no  fur- 
ther proceedings  shall  be  had  thereon  until  a  new  or 
amended  petition  remedying  such  defects  is  filed  with  the 
clerk. 

The  referee  may,  upon  his  own  motion,  direct  that  the 
schedules  be  made  more  definite  and  certain  by  requiring 
the  street  and  number  to  be  given  where  a  creditor  resides 
in  a  city,  and  the  referee  may  direct  that  the  bankrupt 
furnish  any  other  information  regarding  his  property  or 
his  creditors  which  the  referee  may  deem  essential. 

Rule  XXm.  Referees  to  grant  stays 

When  a  motion  for  an  injimction  is  pending  or  is  about 
to  be  made  the  referee  may,  in  order  to  prevent  injury  to 
the  property  of  the  bankrupt,  or  otherwise,  grant  a  tem- 
porary restraining  order  staying  proceedings  until  the  hear- 
ing and  decision  of  said  motion.  In  case  all  parties  in 
interest  agree  that  said  motion  be  heard  by  the  referee  in 
charge,  they  may  file  with  the  referee  a  written  stipulation 
to  that  efifect.  The  decision  of  the  referee  on  such  motion 
shall  be  filed  with  the  clerk,  and  if  the  referee  decides  that 
an  injunction  shall  issue,  an  order  to  that  effect  may  be 
made  by  the  judge. 

Rule  XXIV.  Referees  may  pass  upon  relevancy  of  testimony 
and  confine  ezaminations  within  reasonable  limits 

Referees  may  pass  upon  the  competency,  materiality 
and  relevancy  of  evidence  in  matters  properly  before  them 
for  investigation,  and  shall  have  all  the  powers  of  the 
judge  concerning  the  administration  or  rejection  thereof, 
and  shall  note  on  the  record  all  objections,  the  rulings 
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thereon  and  the  exceptions  which  may  be  taken;  and  in 
cases  where  testimony  is  excluded  they  shall  note  a  brief 
statement  by  the  party  offering  the  same  of  the  facts  he 
expects  to  prove  thereby.  Referees  shall  limit  the  inquiry 
before  them  to  relevant  and  material  matters,  and  in  case 
an  examination  or  a  cross-examination  is  unnecessarily  pro- 
lix, or  improperly  prolonged,  the  referee  may,  in  his  dis- 
cretion, limit  the  time  of  such  examination;  or  he  may 
impose  costs,  including  the  fees  of  the  stenographer  and 
other  expenses,  upon  the  party  responsible  for  the  im- 
proper prolongation. 

Rule  XXV.  Hearing  of  question  certified  by  referee 

After  a  question  has  been  certified  by  the  referee  pur- 
suant to  General  Order  No.  XXVII  and  as  provided  in 
Form  No.  6,  the  papers  shall  be  filed  with  the  clerk  and 
the  hearing  may  be  brought  on  before  the  judge  upon  any 
court  day  by  either  party  by  giving  the  usual  notice  pro- 
vided in  Rule  XI  of  this  court. 

Rule  XXVI.  Claims  need  not  be  approved  where  there  are  no 

assets 

In  cases  which  show  no  assets  the  referee  need  not  form- 
ally approve  or  disallow  any  claims  filed  with  him,  ex- 
cept on  special  request  or  motion,  but  such  claims  shall 
be  returned,  with  the  papers,  to  the  clerk  at  the  conclusion 
of  the  case.  If,  in  such  a  case,  assets  sufficient  to  pay  a 
dividend  are  discovered  by  the  trustee,  such  claims  shall 
be  allowed,  continued  or  disallowed  by  the  referee  at  the 
first  meeting  of  creditors  after  it  is  determined  that  such 
estate  will  pay  a  dividend. 

Rule  XXVn.  Referees  may  make  rules  in  proceedings  before 

them 
Referees  may  make  other  general  or  special  rules  for 
the  guidance  of  proceedings  before  them  within  their  x^ 
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spective  territorial  jurisdictions,  and  may  from  time  to 
time  alter  and  amend  the  same,  provided  that  such  rules 
shall  not  be  inconsistent  with  the  provisions  of  the  act, 
with  the  general  orders  of  the  Supreme  Court,  or  with 
these  rules. 

Rtde  XXVm 

The  referees  heretofore  or  hereafter  appointed  for  the 
western  district  of  New  York  are  hereby,  respectively, 
vested  with  the  jurisdiction  which,  by  the  Bankruptcy 
Act  of  July  1,  1898,  and  its  amendments,  and  the  general 
orders  of  the  Supreme  Court,  promulgated  at  the  October 
Term  of  1898,  the  court  or  judge  may  delegate  to  or  con- 
fer upon  said  referees;  and  they  are,  respectively,  empow- 
ered and  authorized  to  do  all  acts,  take  all  proceedings, 
make  all  orders  and  decrees,  and  perform  all  duties  so 
authorized  to  be  delegated  by  said  act^  and  said  general 
orders,  without  special  authority  in  each  case,  and  under 
the  general  authority  conferred  by  this  order. 

Rule  XXIX 

The  issues  under  Rules  IX  and  XII  shall  be  referred  to 
a  special  master  and  he  shall  be  entitled  to  receive  for 
his  services  five  dollars  for  each  day  actually  spent  in  hear- 
ing such  reference  and  preparing  his  report.  Such  sum 
shall  be  chargeable  in  the  first  instance  to  the  party  op- 
posing the  adjudication,  discharge  or  composition,  re- 
spectively, and  indemnity  may  be  demanded  by  the  special 
master  before  proceeding  with  the  hearing.  In  case  the 
petition  in  an  involuntary  proceedings  be  dismissed  with 
costs,  such  sum  may  be  taxed  against  the  petitioning  cred- 
itors. 

If  a  composition  is  not  confirmed  or  is  set  aside,  such 
sum  may,  in  the  discretion  of  the  court,  be  ordered  paid 
by  the  trustee. 
44 
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Should  such  reference,  in  the  cases  last  referred  to,  be 
unusually  diflScult  or  extraordinary,  a  higher  rate  of  com- 
pensation may  be  paid  if  stipulated  by  both  parties  and 
sanctioned  by  the  judge. 


Rule  XXX.  Special  order  of  judge 

In  cases  not  provided  for  by  the  Bankruptcy  Act  of 
1898,  the  general  orders,  or  these  rules,  the  practice  of  the 
district  court  shall  be  subject  to  the  special  order  of  the 
district  judge,  which  order  shall  be  followed  even  though 
it  may  conflict  with  these  rules. 

Rule  XXXI.  Depositories  for  moneys  in  bankruptcy 

The  orders  heretofore  made  on  August  20,  1900,  Sep- 
tember 4,  1902,  September  18,  1902,  and  April  24,  1903, 
designating  the  Third  National  Bank  of  Buffalo,  Marine 
National  Bank  of  Buffalo,  Columbia  National  Bank  of 
Buffalo,  and  Manufacturers  and  Traders'  National  Bank 
of  Buffalo,  as  places  of  deposit  for  moneys  paid  into  court 
in  bankruptcy  and  as  depositories  for  the  money  of  bank- 
rupt estates,  are  hereby  continued,  and  the  said  banks 
are  designated  as  such  depositories. 

Rule  XXXn.  Revocation  of  former  rules 

The  order,  dated  Jime  9,  1900,  adopting  the  rules  of  the 
northern  district  of  New  York,  as  in  force  and  effect  on 
the  12th  day  of  May,  1900,  but  so  much  thereof  only  as 
relates  to  the  practice  of  bankruptcy,  under  the  Bank- 
ruptcy Act  of  1898,  as  far  as  may  be  applicable,  as  the 
rules  of  practice  of  this  court,  and  the  various  subsequent 
orders  amending  the  said  rules,  are  and  each  of  them  is 
hereby  vacated. 
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Rule  XXXm.  Expenses  of  referee 

Referees  shall  be  entitled  to  collect,  as  an  indemnity 
against  their  actual  and  necessary  expenses  in  the  admin- 
istration of  estates,  a  smn  not  to  exceed  six  dollars  from 
each  case  referred  to  them,  which  shall  be  paid  by  the 
bankrupt  (unless  relieved  therefrom  by  order  of  the  referee 
or  the  judge)  in  no-asset  cases,  and  out  of  the  estate  in 
asset  cases;  as  well  as  a  reasonable  sum  in  addition,  depend- 
ant upon  the  probable  number  of  hearings,  to  be  paid  out 
of  the  estate  in  asset  cases  and  to  be  fixed  by  the  referee 
or  the  judge;  provided  that  each  referee  shall,  in  the  re- 
ports required  by  General  Order  XXVI,  detail  the  amounts 
so  collected,  as  well  as  the  way  in  which  the  same  are  dis- 
bursed, and  to  that  end  Rule  XVII  is  modified  accord- 
ingly.   (In  effect  Jan.  1, 1907.) 

Rtde  XXXIV.  Referee's  return 

Referees  will  hereafter  be  required  strictly  to  observe 
General  Order  XXVI  and,  in  making  the  monthly  return 
of  receipts  and  disbursements  therein  required,  shall  sub- 
stantially conform  to  the  following: 

Referee's  Return  Under  General  Order  XXVI. 

County, 

for  the  month  of ,  19. . . . 

State  of  New  York,       ) 
County  of ) 

,  being  duly  sworn,  sajrs  that  he  is  the  ref- 
eree in  bankruptcy  for  the  Count  ....  of 

in  the  Western  District  of  New  York,  and  that  the  follow- 
ing is  a  true  and  complete  account  of  all  of  his  receipts 
and  disbursements  for  actual  and  necessary  expenses  dur- 
ing the  month  of ,  19 ,  in  the  adminis- 
tration of  estates  in  bankruptcy  proceedings  referred  to 
him,  viz. : 
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Received: 

1.  Indemnity  xinder  General   Order   X   and   Rule 
XXXIII. 

Re ,  No.  ....    $ 

Re ,  No $  S 


2.  Also, 

For  expenses  already  in- 
curred or  not  collected 
by  way  of  indemnity: 

Re ,  No.  ....    $ 

Re ,  No $ 


Total  received, 
Disbursed: 

For  oflSce  rent $ 

stenographer $ 

clerical  assistance S 

traveling $ 

publishing  or  mailing  no- 
tices    $ 

incidental  expenses $ 


Total  disbursed 

...  s 

Credit  (or   debit)    balance, 

19 $ 

Debit    (or    credit)    balance 

month  previous S 

Net  credit  (or  debit)  bal- 

ance to  date 

...  $ 

STom  to  before  me,  this day 

of 19.... 

(In  efifect  Jan.  1,  1907.) 
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Name;  seal;  terms;  quorum;  clerk  —  Rules  1-5 

Rule  1.  Name 

The  court  adopts  '*  United  States  Circuit  Court  of  Ai>- 
peals  for  the  Second  Circuit"  as  the  title  of  the  coiut. 

Rule  2.  Seal 

The  seal  shall  contain  the  words  ''United  States"  on 
the  upper  part  of  the  outer  edge;  and  the  words  ** Circuit 
Court  of  Appeals"  on  the  lower  part  of  the  outer  edge, 
running  from  right  to  left;  and  the  words  "Second  Cir- 
cuit "  in  two  lines,  in  the  center,  with  a  dash  beneath. 

Rule  3.  Terms 

One  term  of  this  court  shall  be  held  annually  at  the  city 
of  New  York  on  the  second  Monday  of  October,  and  shall 
be  adjourned  to  such  times  and  places  as  the  coiut  may 
from  time  to  time  designate. 

Rule  4.  Quorum 

1.  If,  at  any  time,  a  quorum  does  not  attend  on  any  day 
appointed  for  holding  it,  any  judge  who  does  attend  may 
adjourn  the  coiut  from  time  to  time,  or,  in  the  absence  of 
any  judge,  the  clerk  may  adjourn  the  coiut  from  day  to 
day.  If,  during  a  term,  after  a  quorum  has  assembled,  less 
than  that  niunber  attend  on  any  day,  any  judge  attending 
may  adjourn  the  coiut  from  day  to  day  until  there  is  a 
quonun,  or  may  adjourn  without  day. 

2.  Any  judge  attending  when  less  than  a  quorum  is  pres- 
ent may  make  all  necessary  orders  touching  any  suit,  pro- 
ceeding, or  process  depending  in  or  returned  to  the  court, 
preparatory  to  hearing,  trial,  or  decision  thereof. 

Rule  6.  Clerk 
1 .  The  clerk's  office  shall  be  kept  at  the  place  designated 
in  the  act  creating  the  court  at  which  a  term  shall  be  held 
annuaUy. 
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2.  The  clerk  shall  not  practice,  either  as  attorney  or 
counselor,  in  this  court  or  in  any  other  court  while  he  shall 
continue  to  be  clerk  of  this  court. 

3.  He  shall,  before  he  enters  on  the  execution  of  his 
ofl5ce,  take  an  oath  in  the  form  prescribed  by  section  794 
of  the  Revised  Statutes,  and  shall  give  bond  in  a  sum  to 
be  fixed,  and  with  sureties  to  be  approved,  by  the  court, 
faithfully  to  discharge  the  duties  of  his  office  and  season- 
ably to  record  the  decrees,  judgments,  and  determinations 
of  the  court.  A  copy  of  such  bond  shall  be  entered  on  the 
joiUTial  of  the  court,  and  the  bond  shall  be  deposited  for 
safe-keeping  as  the  court  may  direct. 

4.  He  shall  not  permit  any  original  record  or  paper  to 
be  taken  from  the  court  room  or  from  the  oflSce,  without 
an  order  from  the  court. 

Rule  6.  Marshal,  crier,  and  other  officers 

1.  Every  marshal  and  deputy  marshal  shall,  before  he 
enters  on  the  duties  of  his  appointment,  take  an  oath  in  the 
form  prescribed  by  section  782  of  the  Revised  Statutes, 
and  the  marshal  shall,  before  he  enters  on  the  duties  of 
his  oflSce,  give  bond  in  a  smn  to  be  fixed,  and  with  sure- 
ties to  be  approved,  by  the  court,  for  the  faithful  perform- 
ance of  said  duties  by  himself  and  his  deputies.  Said  bond 
shall  be  filed  and  recorded  in  the  oflSce  of  the  clerk  of  the 
court. 

2.  The  marshal  and  crier  shall  be  in  attendance  during 
the  sessions  of  the  court,  with  such  number  of  bailiffs  and 
messengers  as  the  court  may,  from  time  to  time,  order. 

Rule  7.  Attorneys  and  counselors 

All  attorneys  and  counselors  admitted  to  practice  in 
the  Supreme  Court  of  the  United  States,  or  in  any  Circuit 
Court  of  the  United  States,  shall  become  attorneys  and 
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counselors  in  this  court  on  taking  an  oath  or  afl^nnation 
in  the  form  prescribed  by  Rule  2  of  the  Supreme  Court  of 
the  United  States  and  on  subscribing  the  roll;  but  no  fee 
shall  be  charged  therefor. 

Rules.  Practice 

The  practice  shall  be  the  same  as  in  the  Supreme  Court 
of  the  United  States,  as  far  as  the  same  shall  be  applicable. 


Rule  9.  Process 

All  process  of  this  court  shall  be  in  the  name  of  the  Presi- 
dent of  the  United  States,  and  shall  be  in  Uke  form  and 
tested  in  the  same  manner  as  process  of  the  Supreme  Coiurt. 

Rule  10.  Bill  of  exceptions 

The  judges  of  the  Circuit  and  District  Courts  shall  not 
allow  any  bill  of  exceptions  which  shall  contain  the  charge 
of  the  court  at  large  to  the  jiuy  in  trials  at  common  law, 
upon  any  general  exception  to  the  whole  of  such  charge. 
But  the  party  excepting  shall  be  required  to  state  dis- 
tinctly the  several  matters  of  law  in  such  charge  to  which 
he  excepts;  and  those  matters  of  law,  and  those  only,  shall 
be  inserted  in  the  bill  of  exceptions  and  allowed  by  the 
coiut. 

Rule  11.  Assignment  of  errors 

The  plaintiff  in  error  or  appellant  shall  file  with  the 
clerk  of  the  court  below,  with  his  petition  for  the  writ  of 
error  or  appeal,  an  assignment  of  errors,  which  shall  set 
out  separately  and  particularly  each  error  asserted  and  in- 
tended to  be  urged.  No  writ  of  error  or  appeal  shall  be 
allowed  until  such  assignment  of  errors  shall  have  been 
filed.    When  the  error  alleged  is  to  the  admission  or  to  the 
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rejection  of  evidence,  the  assignment  of  errors  shall  quote 
the  full  substance  of  the  evidence  admitted  or  rejected. 
When  the  error  alleged  is  to  the  charge  of  the  court,  the 
assignment  of  errors  shall  set  out  the  part  referred  to 
totidem  verbiSy  whether  it  be  in  instructions  given  or  in  in- 
structions refused.  Such  assignment  of  errors  shall  form 
part  of  the  transcript  of  the  record  and  be  printed  with  it. 
When  this  is  not  done,  counsel  will  not  be  heard,  except 
at  the  request  of  the  court;  and  errors  not  assigned  ac- 
cording to  this  rule  will  be  disregarded,  but  the  court,  at 
its  option,  may  notice  a  plain  error  not  assigned. 

Rule  12.  Objections  to  evidence  in  the  record 

In  all  cases  of  equity  or  admiralty  jurisdiction,  heard  in 
this  court,  no  objection  shall  be  allowed  to  be  taken  to 
the  admissibility  of  any  deposition,  deed,  grant,  exhibit,  or 
translation  foimd  in  the  record  as  evidence,  unless  objec- 
tion was  taken  thereto  in  the  court  below  and  entered  of 
record;  but  the  same  shall  otherwise  be  deemed  to  have 
been  admitted  by  consent. 

Rule  13.  Supersedeas  and  cost  bonds 

1.  Supersedeas  bonds  in  the  Circuit  and  District  Courts 
must  be  taken,  with  good  and  sufl5cient  security,  that  the 
plaintiff  in  error  or  appellant  shall  prosecute  his  writ  or 
appeal  to  effect,  and  answer  all  damages  and  costs  if  he 
fail  to  make  his  plea  good.  Such  indemnity,  where  the 
judgment  or  decree  is  for  the  recovery  of  money  not  other- 
wise secured,  must  be  for  the  whole  amount  of  the  judg- 
ment or  decree,  including  just  damages  for  delay,  and  costs 
and  interest  on  the  appeal;  but  in  all  suits  where  the  prop- 
erty in  controversy  necessarily  follows  the  suit,  as  in  real 
actions  and  replevin,  and  in  suits  on  mortgages,  or  where 
the  property  is  in  the  custody  of  the  marshal  under  ad- 
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miralty  process,  or  where  the  proceeds  thereof,  or  a  bond 
for  the  value  thereof,  is  in  the  custody  of  the  court,  in- 
demnity in  all  such  cases  will  be  required  only  in  an  amount 
sufficient  to  secure  the  sum  recovered  for  the  use  and  de- 
tention of  the  property,  and  the  costs  of  the  suit  and  just 
damages  for  delay,  and  costs  and  interest  on  the  appeal. 

2.  On  all  appeals  from  any  interlocutory  order  or  decree 
granting  or  continuing  an  injunction  in  a  Circuit  or  Dis- 
trict Court,  the  appellant  shall,  at  the  time  of  the  allow- 
ance of  said  appeal,  file  with  the  clerk  of  such  Circuit  or 
District  Court  a  bond  to  the  opposite  party  in  such  sum 
as  such  court  shall  direct,  to  answer  all  costs  if  he  shall 
fail  to  sustain  his  appeal. 

Rule  14.  Writs  of  error,  appeals,  return  and  record 

1.  The  clerk  of  the  coiut  to  which  any  writ  of  error  may 
be  directed  shall  make  a  return  of  the  same  by  transmitting 
a  true  copy  of  the  record,  bill  of  exceptions,  assignment 
of  errors,  and  all  proceedings  in  the  case,  imder  his  hand 
and  the  seal  of  the  court. 

2.  In  all  cases  brought  to  this  court  by  writ  of  error  or 
appeal,  to  review  any  judgment  or  decree,  the  clerk  of  the 
court  by  which  such  judgment  or  decree  was  rendered 
shall  annex  to  and  transmit  with  the  record  a  copy  of  the 
opinion  or  opinions  filed  in  the  case. 

3.  No  case  will  be  heard  imtil  a  complete  record,  con- 
taining in  itself,  and  not  by  reference,  all  the  papers,  ex- 
hibits, depositions,  and  other  proceedings,  which  are  nec- 
essary to  the  hearing  in  this  court,  shall  be  filed. 

4.  Whenever  it  shall  be  necessary  or  proper,  in  the  opin- 
ion of  the  presiding  judge  in  any  Circuit  or  District  Court, 
that  original  papers  of  any  kind  should  be  inspected  in 
this  court  upon  writ  of  error  or  appeal,  such  presiding 
judge  may  make  such  rule  or  order  for  the  safe-keeping, 
transporting,  and  return  of  such  original  papers  as  to  him 
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may  seem  proper;  and  this  court  will  receive  and  consider 
such  original  papers  in  connection  with  the  transcript  of 
the  proceedings. 

5.  All  appeals,  writs  of  error,  and  citations  must  be 
made  returnable  not  exceeding  thirty  days  from  the  day 
of  signing  the  citation,  whether  the  return  day  fall  in  va- 
cation or  in  term  time,  and  be  served  before  the  return 
day. 

6.  The  record  in  cases  of  admiralty  and  maritime  juris- 
diction shall  be  made  up  as  provided  in  General  Admiralty 
Rule  No.  52  of  the  Supireme  Coiut. 

Rule  16.  Translation 

Whenever  any  record  transmitted  to  this  court  upon  a 
writ  of  error  or  appeal  shall  contain  any  document,  paper, 
testimony,  or  other  proceeding  in  a  foreign  language,  and 
the  record  does  not  also  contain  a  translation  of  such  doc- 
ument, paper,  testimony,  or  other  proceeding,  made  imder 
the  authority  of  the  inferior  court,  or  admitted  to  be  cor- 
rect, the  record  shall  not  be  printed;  but  the  case  shall  be 
reported  to  this  court  by  the  clerk,  and  the  court  will 
thereupon  remand  it  back  to  the  inferior  court,  in  order 
that  a  translation  may  be  there  supplied  and  inserted  in 
the  record. 

Rule  16.  Docketing  cases 

1.  It  shall  be  the  duty  of  the  plaintiff  in  error  or  appel- 
lant to  docket  the  case  and  file  the  record  thereof  with  the 
clerk  of  this  court  by  of  before  the  return  day,  whether  in 
vacation  or  in  term  time.  But  for  good  cause  shown  the 
justice  or  judge  who  signed  the  citation,  or  any  judge  of 
this  court,  may  enlarge  the  time  by  or  before  its  expira- 
tion, the  order  of  enlargement  to  be  filed  with  the  clerk 
of  this  court.    If  the  plaintiff  in  error  or  appellant  shall 
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fail  to  comply  with  this  rule,  the  defendant  in  error  or  ap- 
pellee may  have  the  cause  docketed  and  dismissed  upon 
producing  a  certificate,  whether  in  term  time  or  vacation, 
from  the  clerk  of  the  court  wherein  the  judgment  or  decree 
was  rendered,  stating  the  case  and  certifying  that  such 
writ  of  error  or  appeal  has  been  duly  sued  out  or  allowed. 
And  in  no  case  shall  the  plaintiff  in  error  or  appellant  be 
entitled  to  docket  the  case  and  file  the  record  after  the 
same  shall  have  been  docketed  and  dismissed  under  this 
rule,  unless  by  order  of  the  court. 

2.  But  the  defendant  in  error  or  appellee  may,  at  his 
option,  docket  the  case  and  file  a  copy  of  the  record  with 
the  clerk  of  this  court;  and  if  the  case  is  docketed  and  a 
copy  of  the  record  filed  with  the  clerk  of  this  court  by  the 
plaintiff  in  error  or  appellant  within  the  period  of  time 
above  limited  and  prescribed  by  this  rule,  or  by  the  de- 
fendant in  error  or  appellee  at  any  time  thereafter,  the 
case  shall  stand  for  argument  at  the  term. 

3.  Upon  the  filing  of  the  transcript  of  a  record  brought 
up  by  a  writ  of  error  or  appeal,  the  appearance  of  the  coim- 
sel  for  the  party  docketing  the  case  shall  be  entered. 

Rule  17.  Docket 

The  clerk  shall  enter  upon  a  docket  all  cases  brought  tp 
and  pending  in  the  court  in  their  proper  chronological 
order,  and  such  docket  shall  be  called  at  every  term,  or  ad- 
journed term;  and  if  a  case  is  called  for  hearing  at  two 
terms  successively,  and  upon  the  call  at  the  second  term 
neither  party  is  prepared  to  argue  it,  it  will  be  dismissed 
at  the  cost  of  the  plaintiff  in  error  or  appellant,  unless 
sufficient  cause  is  shown  for  further  postponement. 

Rule  18.  Certiorari 

No  certiorari  for  diminution  of  the  record  will  be  here- 
after awarded  in  any  case,  unless  a  motion  therefor  shall 
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be  made  in  writing,  and  the  facts  on  which  the  same  is 
founded  shall,  if  not  admitted  by  the  other  party,  be  veri- 
fied by  aflBdavit.  And  all  motions  for  such  certiorari  must 
be  made  at  the  first  term  of  the  entry  of  the  case;  otherwise 
the  same  will  not  be  granted,  unless  upon  special  cause 
shown  to  the  court,  accoimting  satisfactorily  for  the  delay. 

Rule  19.  Death  of  a  party 

1.  Whenever,  pending  a  writ  of  error  or  appeal  in  this 
court,  either  party  shall  die,  the  proper  representatives  in 
the  personality  or  realty  of  the  deceased  party,  according 
to  the  nature  of  the  case,  may  voluntarily  come  in  and 
be  admitted  parties  to  the  suit,  and  thereupon  the  case 
shall  be  heard  and  determined  as  in  other  cases;  and  if 
such  representatives  shall  not  volimtarily  become  parties, 
then  the  other  party  may  suggest  the  death  on  the  record, 
and  thereupon,  on  motion,  obtain  an  order  that  unless  such 
representatives  shall  become  parties  within  sixty  days,  the 
party  moving  for  such  order,  if  defendant  in  error,  shall 
be  entitled  to  have  the  writ  of  error  or  appeal  dismissed, 
and  if  the  party  so  moving  shall  be  plaintiff  in  error,  he 
shall  be  entitled  to  open  the  record,  and,  on  hearing,  have 
the  judgment  or  decree  reversed,  if  it  be  erroneous;  pro- 
iridedy  however y  that  a  copy  of  every  such  order  shall  be 
personally  served  on  said  representatives  at  least  thirty 
days  before  the  expiration  of  such  sixty  days. 

2.  When  the  death  of  a  party  is  suggested,  and  the  repre- 
sentatives of  the  deceased  do  not  appear  within  ten  days 
after  the  expiration  of  such  sixty  days,  and  no  measures 
are  taken  by  the  opposite  party  within  that  time  to  com- 
pel their  appearance,  the  case  shall  abate. 

3.  When  either  party  to  a  suit  in  a  Circuit  or  District 
Court  of  the  United  States  shall  desire  to  prosecute  a  writ 
of  error  or  appeal  to  this  court,  from  any  final  judgment 
or  decree,  rendered  in  the  Circuit  or  District  Court,  and 
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at  the  time  of  suing  out  such  writ  of  error  or  appeal,  the 
other  party  to  the  suit  shall  be  dead  and  have  no  proper 
representative  within  the  jurisdiction  of  the  court  which 
rendered  such  final  judgment  or  decree,  so  that  the  suit 
cannot  be  revived  in  that  court,  but  shall  have  a  proper 
representative  in  some  State  or  Territory  of  the  United 
States,  or  in  the  District  of  Columbia,  the  party  desiring 
such  writ  of  error  or  appeal  may  procure  the  same,  and 
may  have  proceedings  on  such  judgment  or  decree  super- 
seded or  stayed  in  the  same  manner  as  is  now  allowed  by 
law  in  other  cases,  and  shall  thereupon  proceed  with  such 
writ  of  error  or  appeal  as  in  other  cases.  And  within  thirty 
days  after  the  filing  of  the  record  in  this  court  the  plain- 
tiff in  error  or  appellant  shall  make  a  suggestion  to  the 
court,  supported  by  affidavit,  that  the  said  party  was 
dead  when  the  writ  of  error  or  appeal  was  taken  or  sued 
out,  and  had  no  proper  representative  within  the  jurisdic- 
tion of  the  court  which  rendered  such  judgment  or  decree, 
so  that  the  suit  could  not  be  revived  in  that  court,  and 
that  said  party  had  a  proper  representative  in  some  State 
or  Territory  of  the  United  States,  or  in  the  District  of 
Columbia,  and  stating  therein  the  name  alid  character  of 
such  representative,  and  the  State  or  Territory  or  district 
in  which  such  representative  resides;  and  upon  such  sug- 
gestion, he  may,  on  motion,  obtain  an  order  that,  imless 
such  representative  shall  make  himself  a  party  within 
ninety  days,  the  plaintiff  in  error  or  appellant  shall  be 
entitled  to  open  the  record,  and,  on  hearing,  have  the 
judgment  or  decree  reversed  if  the  same  be  erroneous: 
Provided,  however,  that  a  proper  citation  reciting  the  sub- 
stances of  such  order  shall  be  served  upon  such  representa- 
tive, either  personally  or  by  being  left  at  his  residence,  at 
least  thirty  days  before  the  expiration  of  such  ninety  days: 
Provided,  also,  that  in  every  such  case,  if  the  representative 
of  the  deceased  party  does  not  appear  within  ten  days  after 
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the  expiration  of  such  ninety  days,  and  the  measures  above 
provided  to  compel  the  appearance  of  such  representative 
have  not  been  taken  within  the  time  as  above  required,  by 
the  opposite  party,  the  case  shall  abate:  And  provided^  also, 
that  the  said  representative  may  at  any  time  before  or 
after  said  suggestion  come  in  and  be  made  a  party  to  the 
suit,  and  thereupon  the  case  shall  proceed,  and  be  heard 
and  determined  as  in  other  cases. 


Rule  20.  Dismissing  cases 

Whenever  the  plaintiff  and  defendant  in  a  writ  of  error 
pending  in  this  court,  or  the  appellant  and  appellee  in  an 
appeal,  shall  by  their  attorneys  of  record,  sign  and  file 
with  the  clerk  an  agreement  in  writing  directing  the  case 
to  be  dismissed,  and  specifying  the  terms  on  which  it  is 
to  be  dismissed,  as  to  costs,  and  shall  pay  to  the  clerk  any 
fees  that  may  be  due  to  him,  it  shall  be  the  duty  of  the 
clerk  to  enter  the  case  dismissed,  and  to  give  to  either 
party  requesting  it  a  copy  of  the  agreement  filed;  but  no 
mandate  or  other  process  shall  issue  without  an  order  of 
the  court. 

Rule  21.  Motions 

1.  All  motions  to  the  court  shall  be  reduced  to  writing, 
and  shall  contain  a  brief  statement  of  the  facts  and  objects 
of  the  motion. 

2.  One  hour  on  each  side  shall  be  allowed  to  the  argu- 
ment of  a  motion,  and  no  more,  without  special  leave  of 
the  court,  granted  before  the  argument  begins. 

3.  No  motion  to  dismiss,  except  on  special  assignment 
by  the  court,  shall  be  heard,  unless  previous  notice  has 
been  given  to  the  adverse  party,  or  the  coimsel  or  attor- 
ney of  such  party. 

45 
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Rule  22.  Parties  not  ready 

1.  Where  no  counsel  appears,  and  no  brief  has  been  filed 
for  the  plaintiff  in  error  or  appellant,  when  the  case  b 
called  for  trial,  the  defendant  may  have  the  plaintiff  called 
and  the  writ  of  error  or  appeal  dismissed. 

2.  Where  the  defendant  fails  to  appear  when  the  case 
is  called  for  trial,  the  conrt  may  proceed  to  hear  an  argu- 
ment on  the  part  of  the  plaintiff,  and  to  give  judgment 
according  to  Uie  right  of  the  case. 

3.  When  a  case  is  reached  in  the  regular  call  of  the 
docket,  and  there  is  no  appearance  for  either  party,  the 
case  shall  be  dismissed  at  the  cost  of  the  plaintiff. 

Rule  28.  Printing  records 
On  the  filing  of  the  transcript  in  every  case,  the  clerk 
shall  forthwith  cause  fifteen  copies  of  the  same  to  be 
printed,  and  shall  furnish  three  copies  thereof  to  each 
party,  at  least  thirty  days  before  the  argument,  and  shall 
file  nine  copies  thereof  in  his  office.  The  parties  may  stip- 
ulate  in  writing  that  parts  only  of  the  record  shall  be 
printed,  and  the  case  may  be  heard  on  the  parts  so  printed, 
but  the  court  may  direct  the  printing  of  other  parts  of 
the  record.  The  clerk  shall  be  entitled  to  demand  of  the 
appellant,  or  plaintiff  in  error,  the  cost  of  printing  the 
record,  before  ordering  the  same  to  be  done.  If  the  record 
shall  not  have  been  printed  when  the  case  is  reached  for 
argument,  for  failure  of  a  party  to  advance  the  costs  of 
printing,  the  case  may  be  dismissed.  In  case  of  reversal, 
affirmance,  or  dismissal,  with  costs,  the  amoimt  paid  for 
printing  the  record  shall  be  taxed  against  the  party  against 
whom  costs  are  ^ven. 

Rule  24.  Briefs 
1.  The  counsel  for  the  plaintiff  in  error,  or  appellant, 
shall  file  with  the  clerk  of  this  court,  at  least  twenty  days 
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before  the  case  is  called  for  argument,  ten  copies  of  a 
printed  brief,  one  of  which  shall,  on  application,  be  fur- 
nished to  each  of  the  counsel  engaged  upon  the  opposite 
side. 

2.  This  brief  shall  contain,  in  order  here  stated  — 

(1)  A  concise  abstract,  or  statement  of  the  case,  pre- 
senting succinctly  the  questions  involved,  in  the  manner 
in  which  they  are  raised. 

(2)  A  specification  of  the  errors  relied  upon,  which,  in 
cases  brought  up  by  writ  of  error,  shall  set  out  separatdy 
and  particularly  each  error  asserted  and  intended  to  be 
urged;  and  in  cases  brought  up  by  appeal  the  specification 
shall  state,  as  particularly  as  may  be,  in  what  the  decree 
is  alleged  to  be  erroneous.  When  the  error  alleged  is  to 
the  admission  or  to  the  rejection  of  evidence,  the  specifi- 
cation shall  quote  the  full  substance  of  the  evidence  ad- 
mitted or  rejected.  When  the  error  alleged  is  to  the  charge 
of  the  court,  the  specification  shall  set  out  the  part  referred 
to  totidem  verbisy  whether  it  be  in  instructions  given  or  in 
instructions  refused.  When  the  error  alleged  is  to  a  ruling 
upon  the  report  of  a  master,  the  specificat^ion  shall  state 
the  exception  to  the  report  and  the  action  of  the  court 
upon  it. 

(3)  A  brief  of  the  argument,  exhibiting  a  clear  statement 
of  the  points  of  law  or  fact  to  be  discussed,  with  a  reference 
to  the  pages  of  the  record  and  the  authorities  relied  upon 
in  support  of  each  point.  When  a  statute  of  a  State  is 
cited,  so  much  thereof  as  may  be  deemed  necessary  to  the 
decision  of  the  case  shall  be  printed  at  length. 

3.  The  counsel  for  a  defendant  in  error,  or  an  appellee, 
shall  file  with  the  clerk,  at  least  ten  days  before  the  case 
is  called  for  hearing,  ten  copies  of  his  printed  brief,  one  of 
which  shall,  on  application,  be  furnished  to  each  of  the 
counsel  on  the  opposite  side.  His  brief  shall  be  of  a  like 
character  with  that  required  of  the  plaintiff  in  error,  or 
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appellant,  except  that  no  specification  of  errors  shall  be 
required,  and  no  statement  of  the  case,  unless  that  pre- 
sented by  the  plaintiff  in  error,  or  appellant,  is  contro- 
verted. 

4.  When  there  is  no  assignment  of  errors,  as  required 
by  section  997  of  the  Revised  Statutes,  counsel  will  not 
be  heard  except  at  the  request  of  the  coiu*t;  and  errors  not 
specified  according  to  this  rule  will  be  disregarded;  but 
the  court,  at  its  option,  may  notice  a  plain  error  not  as- 
signed or  specified. 

5.  When,  according  to  this  rule,  a  plaintiff  in  error  or 
an  appellant  is  in  default,  the  case  may  be  dismissed  on 
motion,  and  when  a  defendant  in  error  or  an  appellee  is 
in  default  he  will  not  be  heard,  except  on  consent  of  his 
adversary,  and  by  request  of  the  court. 

6.  When  no  counsel  appears  for  one  of  the  parties,  and 
no  printed  brief  or  argument  is  filed,  only  one  counsel  will 
be  heard  for  the  adverse  party;  but  if  a  printed  brief  or 
argument  is  filed,  the  adverse  party  will  be  entitled  to 
be  heard  by  two  counsd. 

Rule  26.  Oral  arguments 

1.  The  plaintiff  in  error  or  appellant  in  this  court  shall 
be  entitled  to  open  and  conclude  the  argument  of  the  case. 
But  when  there  are  cross-appeals  they  shall  be  argued  to- 
gether as  one  case,  and  the  plaintiff  in  the  court  below  shall 
be  entitled  to  open  and  conclude  the  argument. 

2.  Only  two  counsel  will  be  heard  for  each  party  on  the 
argument  of  a  case. 

3.  Upon  writs  of  error,  appeals  in  admiralty,  appeals 
from  orders  granting  a  preliminary  injimction  and  appeals 
in  customs  cases,  one  hour  on  each  side,  and  in  other  cases 
one  hour  and  a  half  will  be  allowed  for  the  argument. 
But  in  all  cases  where  there  are  no  diflScult  questions  of 
law  and  the  amount  involved  does  not  exceed  $600,  and 
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appeals  and  petitions  for  review  in  bankruptcy,  one-half 
hour  on  each  side  will  be  allowed.  No  more  time  than 
above  specified  will  be  allowed  without  special  leave  of 
the  court  granted  before  the  argument  begins.  The  time 
thus  allowed  may  be  apportioned  between  the  counsel  on 
the  same  side  at  their  discretion,  provided  always  that  a 
fair  opening  of  the  case  shall  be  made  by  the  party  having 
the  opening  and  closing  arguments. 

Rule  26.  Form  of  printed  records,  arguments  and  briefs 

All  arguments  and  briefs  printed  for  the  use  of  the  court 
must  be  printed  upon  a  page  eleven  inches  long  by  seven 
inches  wide,  and  must  have  a  margin  of  at  least  two  inches 
in  width. 

Rule  27.  Copies  of  records  and  briefs 

The  clerk  shall  carefully  preserve  in  his  oflBce  one  copy 
of  the  printed  record  in  every  case  submitted  to  the  court 
for  its  consideration,  and  of  all  pjrinted  motions,^  briefs, 
and  arguments  filed  therein. 

Rule  28.  Opinions  of  the  court 

1.  All  opinions  delivered  by  the  court  shall,  immedi- 
ately upon  the  deUvery  thereof,  be  handed  to  the  clerk 
to  be  recorded. 

2.  The  original  opinions  of  the  court  shall  be  filed  with 
the  clerk  of  this  court  for  preservation. 

3.  Opinions  printed  imder  the  supervision  of  the  judge 
deUvering  the  same  need  not  be  copied  by  the  clerk  into 
a  book  of  records;  but  at  the  end  of  each  term  the  clerk 
shall  cause  such  printed  opinions  to  be  bound  in  a  sub- 
stantial manner  into  one  or  more  volumes,  and  when  so 
boimd  they  shall  be  deemed  to  have  been  recorded  within 
the  meaning  of  this  rule. 
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Rule  29.  Rehearing 

A  petition  for  rehearing  after  judgment  can  be  pre- 
sented only  at  the  term  at  which  judgment  is  entered, 
unless  by  special  leave  granted  during  the  term;  and  must 
be  printed  and  briefly  and  distinctly  state  its  grounds,  and 
be  supported  by  certificate  of  coimsel;  and  will  not  be 
granted,  or  permitted  to  be  argued,  unless  a  judge  who 
concurred  in  the  judgment  desires  it,  and  a  majority  of 
the  court  so  determines. 

Rule  SO.  Interest 

1.  In  cases  where  a  writ  of  error  is  prosecuted  in  this 
coiut,  and  the  judgment  of  the  inferior  court  is  affirmed, 
the  interest  shall  be  calculated  and  levied,  from  the  date 
of  the  judgment  below  imtil  the  same  is  paid,  at  the  same 
rate  that  similar  judgments  bear  interest  in  the  courts  of 
the  State  or  Territory  where  such  judgment  was  rendered. 

2.  In  all  cases  where  a  writ  of  error  shall  delay  the 
proceedings  on  the  jud^ent  of  the  inferior  court,  and  shall 
appear  to  have  been  sued  out  merely  for  dday,  damages 
at  a  rate  not  exceeding  ten  per  cent.,  in  addition  to 
interest,  shall  be  awarded  upon  the  amount  of  the  judg- 
ment. 

3.  The  same  rule  shall  be  apphed  to  decrees  for  the 
payment  of  money  in  cases  of  equity,  unless  otherwise 
ordered  by  this  court. 

4.  In  cases  in  admiralty,  damages  and  interest  may  be 
allowed,  if  specially  directed  by  the  court. 

Rule  31.  Costs 

1.  In  all  cases  where  any  suit  shall  be  dismissed  in  this 
court,  except  where  the  dismissal  shall  be  for  want  of 
jurisdiction,  costs  shall  be  allowed  to  the  defendant  in 
error  or  appellee,  unless  otherwise  agreed  by  the  parties. 

2.  In  all  cases  of  affirmance  of  any  judgment  or  decree 
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in  this  court,  costs  shall  be  allowed  to  the  defendant  in 
error  or  appellee,  unless  otherwise  ordered  by  the  court. 

3.  In  cases  of  reversal  of  any  judgment  or  decree  in 
this  court  costs  shall  be  allowed  to  the  plaintiff  in  error  or 
appellant,  unless  otherwise  ordered  by  the  court.  The 
cost  of  the  transcript  of  the  record  from  the  court  below 
shall  be  taxable  in  this  court  as  part  of  such  costs,  and  the 
clerk  of  the  court  below  shall  send  to  the  clerk  of  this  court 
with  the  transcript  of  record  a  certificate  of  the  costs  of 
such  transcript.    (Amended  February  10,  1909.) 

4.  Neither  of  the  foregoing  sections  shall  apply  to  cases 
where  the  United  States  are  a  party;  but  in  such  cases  no 
costs  shall  be  allowed  in  this  court  for  or  against  the 
United  States. 

5.  When  costs  are  allowed  in  this  court,  it  shall  be  the 
duty  of  the  clerk  to  insert  the  amount  thereof  in  the  body 
of  the  mandate,  or  other  proper  process,  sent  to  the  court 
below,  and  annex  to  the  same  the  bill  of  items  taxed  in 
detail. 

6.  In  all  cases  certified  to  the  Supreme  Court  or  removed 
thereto  by  certiorari  or  otherwise,  the  fees  of  the  clerk  of 
this  court  shall  be  paid  before  a  transcript  of  the  record 
shall  be  transmitted  to  the  Supreme  Court. 

Rule  32.  Mandate 
In  all  cases  finally  determined  in  this  court,  a  mandate 
or  other  proper  process  in  the  nature  of  procedendo,  shall 
be  issued,  on  the  order  of  this  court,  to  the  court  below, 
for  the  purpose  of  informing  such  court  of  the  proceedings 
in  this  coiut,  so  that  fiuther  proceedings  may  be  had  in 
such  court  as  to  law  and  justice  may  appertain. 

Rule  38.  Custody  of  prisoners  on  habeas  corpus 
1.  Pending  an  appeal  from  the  final  decision  of  any 
Qourt  or  judge  declining  to  grant  the  writ  of  habeas  corpus, 
the  custody  of  the  prisoner  shall  not  be  disturbed. 
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2.  Pending  an  appeal  from  the  final  decision  of  any 
court  or  judge  discharging  the  writ  after  it  has  been 
issued,  the  prisoner  shall  be  remanded  to  the  custody 
from  which  he  was  taken  by  the  writ,  or  shall,  for  good 
cause  shown,  be  detained  in  custody  of  the  court  or  judge, 
or  be  enlarged  upon  recognizance,  as  hereinafter  provided. 

3.  Pending  an  appeal  from  the  final  decision  of  any 
court  or  judge  discharging  the  prisoner,  he  shall  be  en- 
larged upon  recognizance,  with  surety,  for  appearance  to 
answer  the  judgment  of  the  Appellate  Court,  except  where, 
for  special  reasons,  sureties  ought  not  to  be  required. 

Rule  34.  Models,  diagrams,  and  exhibits  of  material 

1.  Models,  diagrams,  and  exhibits  of  material  forming 
part  of  the  evidence  taken  in  the  court  JdcIow,  in  any  case 
pending  in  this  court,  on  writ  of  error  or. appeal,  shall  be 
placed  in  the  custody  of  the  marshal  of  this  court  at  least 
ten  days  before  the  case  is  heard  or  submitted. 

2.  All  models,  diagrams,  and  exhibits  of  material  placed 
in  the  custody  of  the  marshal  for  the  inspection  of  the 
court  on  the  hearing  of  a  case,  must  be  taken  away  by  the 
parties  within  one  month  after  the  case  is  decided.  When 
this  is  not  done,  it  shall  be  the  duty  of  the  marshal  to 
notify  the  counsel  in  the  case,  by  mail  or  otherwise,  of 
the  requirements  of  this  rule;  and,  if  the  articles  are  not 
removed  within  a  reasonable  time  after  the  notice  is  given, 
he  shall  destroy  them,  or  make  such  other  disposition  of 
them  as  to  him  may  seem  best. 

Rule  36.  Appeals 

1.  An  appeal  or  writ  of  error  from  a  Circuit  Court  or  a 
District  Court  to  this  court  in  the  cases  provided  for  in 
sections  6  and  7  of  the  act  entitled  '^An  act  to  establish 
Circuit  Courts  of  Appeals  and  to  define  and  regulate  in 
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certain  cases  the  jurisdiction  of  the  courts  of  the  United 
States  and  for  other  purposes/'  approved  March  3,  1891, 
and  acts  to  amend  said  act  approved  February  18,  1895, 
and  January  20,  1897,  may  be  allowed  in  term  time  or 
vacation  by  the  circuit  justice  or  by  any  circuit  judge 
within  the  circuit  or  by  any  district  judge  within  his 
district,  and  the  proper  security  be  taken  and  the  citation 
be  signed  by  him,  and  he  may  also  grant  a  supersedeas 
and  stay  of  execution  or  of  proceedings,  pending  such  writ 
of  error  or  appeal. 

2.  Where  such  writ  of  error  to  this  court  is  allowed  in 
the  case  of  a  conviction  of  an  infamous  crime,  or  in  any 
other  criminal  case  in  which  it  will  he,  the  Circuit  Court 
or  District  Court,  or  any  justice  or  judge  thereof,  shall 
have  power,  after  the  citation  is  served,  to  admit  the 
accused  to  bail  in  such  amount  as  may  be  fixed. 

Rule  36.  Undertaking,  costs 

1.  In  all  cases  the  plaintifif  in  error  or  appellant,  on 
docketing  a  case  and  filing  a  record,  shall  enter  into  an 
imdertaking  with  the  clerk,  for  the  payment  of  his  fees,  or 
otherwise  satisfy  him  in  that  behalf. 

2.  At  the  expiration  of  ten  days  after  a  case  has  been 
decided,  the  order  or  decree  thereon  will  be  entered  by 
the  court,  and  the  clerk  will  thereupon  prepare  and  tax 
the  bill  of  costs  and  issue  the  mandate.  Within  said  ten 
days  the  parties  may  file  with  the  clerk  their  proposed 
orders  or  decrees  and  bills  of  costs  with  proof  of  service, 
of  the  same  upon  the  opposing  attorneys. 

Rule  37.  Citations  from  <'  Federal  Cases  " 
In  the  preparation  of  briefs  any  citations  made  from 
''Federal  Cases''  must  be  accompanied  by  the  citation  of 
the  original  report  of  the  case,  or,  when  the  case  is  not 
elsewhere  reported  than  in  the  Federal  Cases,  by  a  state- 
ment to  that  effect. 
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Rule  38.  Review  of  orders  in  bankruptcy 

Petitions  to  review  orders  in  bankruptcy  filed  under  the 
provisions  of  section  24  b  of  the  Bankruptcy  Act,  must  be 
filed  and  served  within  ten  days  after  the  entry  of  the  or- 
der sought  to  be  reviewed,  and  a  transcript  of  the  record 
of  the  proceedings  in  the  bankruptcy  court  of  the  matter 
to  be  reviewed  must  be  filed  and  the  cause  docketed  within 
thirty  days  thereafter,  but  the  judge  of  the  bankruptcy 
court  may,  for  good  cause  shown,  enlarge  the  time  for 
filing  the  petition  or  record,  the  order  of  enlargement  to 
be  made  and  filed  with  the  clerk  of  this  court  before  the 
expiration  of  the  times  hereby  limited  for  filing  the  peti- 
tion and  record  respectively. 
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RULES  IN  ADMIRALTY 

Rule     L  Appeals  and  new  pleadings. 

2.  Notice  and  bond. 

3.  Review  in  part  only. 

4.  Apostles  on  appeal  to  contain. 

5.  Certifying  records. 

6.  If  appearance  of  appellee  not  entered. 

7.  New  allegations,  etc. 

8.  New  pleadings;  new  testimony. 

9.  New  testimony;  how  taken. 

10.  Printing  new  pleadings  and  testimony. 

11.  Motions. 

12.  Writ  of  inhibition. 

13.  Mandamus. 

14.  Cases  to  be  placed  on  docket. 

15.  Briefs. 

16.  Mandates. 

17.  Extension  of  time. 

18.  When  rules  of  district  courts  to  apply. 

19.  What  general  rules  shall  be  deemed  admiralty  rules. 
New  testimony;  how  taken. 

Extension  of  time. 

Rule  1.  Appeals  and  new  pleadings 

An  appeal  to  the  Circuit  Court  of  Appeals  shall  be  taken 
by  filing  in  the  oflSce  of  the  clerk  of  the  District  Court,  and 
serving  on  the  proctor  of  the  adverse  party  a  notice  signed 
by  the  appellant  or  his  proctor,  that  the  party  appeals  to 
the  Circuit  Court  of  Appeals  from  the  decree  complained 
of. 

The  appeal  shall  be  heard  on  the  pleadings  and  evidence 
in  the  District  Court,  unless  the  Appellate  Court,  on  mo- 
tion, otherwise  order. 

Rule  2.  Notice  and  bond 

Section  1.  When  a  notice  of  appeal  is  served,  the  appel- 
lant shall  file  in  the  clerk's  oflSce  of  the  District  Court  a 
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Review;  apostles  on  appeal  —  Rules  3,  4 

bond  for  costs  of  the  appeal,  with  sufficient  surety  in  the 
sum  of  $250)  conditioned  that  the  appellant  shall  prosecute 
his  appeal  to  effect  and  pay  the  costs,  if  the  appeal  is  not 
sustained.  Such  security  shall  be  given  within  ten  days 
after  filing  the  notice,  or  the  appeal  shall  be  deemed 
abandoned,  and  the  decree  of  the  court  below  enforced, 
unless  otherwise  ordered  by  a  judge  of  this  cowct. 

Sec.  2.  And  if  the  appellant  desires  to  stay  the  execu- 
tion of  the  decree  of  the  court  below,  the  bond  which  he 
shall  give  shall  be  a  bond  with  sufficient  security  in  such 
further  sum  as  the  judge  of  the  District  Court  or  a  judge 
of  this  court  shall  order,  conditioned  that  he  shall  abide 
by  and  perform  whatever  decree  may  be  rendered  by  this 
court  in  the  cause,  or  on  the  mandate  of  this  court  by 
the  court  below. 

Sec.  3.  The  appellant  shall,  on  filing  either  of  such 
bonds,  give  notice  of  such  filing,  and  of  the  names  and 
residence  of  the  sureties,  and  if  the  appellee,  within  two 
days,  excepts  to  the  sureties,  they  shall  justify,  on  notice, 
within  two  days  after  such  exception. 

Rule  3.  Review  in  part  only 

The  appellant  may  also,  at  his  option,  state  in  his  no- 
tice of  appeal  that  he  desires  only  to  review  one  or  more 
questions  involved  in  the  cause,  which  questions  must  be 
clearly  and  succinctly  stated;  and  he  shall  be  concluded 
in  this  behalf  by  such  notice,  and  the  review  upon  such  an 
appeal  shall  be  limited  to  such  question  or  questions. 

Rule  4.  Apostles  on  appeal  to  contain 

Section  1.  The  apostles,  on  an  appeal  to  this  court, 
shall,  in  cases  where  a  general  notice  of  appeal  is  served, 
consist  of  the  following: 

(1)  A  caption  exhibiting  the  proper  style  of  the  court 
and  the  title  of  the  cause,  and  a  statement  showing  the 
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Apostles  on  appeal  to  contain  —  Rule  4 

time  of  the  commencement  of  the  suit;  the  names  of  the 
parties,  setting  forth  the  original  parties  and  those  who 
have  become  parties  before  the  appeal,  if  any  change  has 
taken  place;  the  several  dates  when  the  respective  plead- 
ings were  filed;  whether  or  not  the  defendant  was  arrested, 
or  bail  taken,  or  properly  attached,  or  arrested,  and  if 
so,  an  account  of  the  proceedings  thereimder;  the  time 
when  the  trial  was  had,  and  the  name  of  the  judge  hear- 
ing the  same;  whether  or  not  any  question  was  referred 
to  a  commissioner  or  commissioners,  and  if  so,  the  result 
of  the  proceedings  and  report  thereon;  the  date  of  the  en- 
try of  the  interlocutory  and  final  decrees;  and  the  date 
when  the  notice  of  appeal  was  filed. 

(2)  All  the  pleadings,  with  the  exhibits  annexed  thereto. 

(3)  All  the  testimony  and  other  proofs  adduced  in  the 
cause. 

(4)  The  interlocutory  decree  and  any  order  of  the  court 
which  appellant  may  desire  to  have  reviewed  on  the  ap- 
peal. 

(5)  Any  report  of  a  comnaissioner  or  commissioners  to 
which  exception  may  have  been  taken,  with  the  order  or 
orders  of  the  court  respecting  the  same,  and  the  exceptions 
to  the  report,  and  so  much  of  the  testimony  taken  in  the 
proceeding  as  may  be  necessary  to  a  review  of  the  excep- 
tions. 

(6)  All  opinions  of  the  court,  whether  upon  interlocu- 
tory questions  or  finally  deciding  the  cause. 

(7)  The  final  decree,  and  the  notice  of  appeal;  and 

(8)  The  assignments  of  error. 

Sec.  2.  All  other  papers  shall  be  omitted  unless  other- 
wise ordered  by  the  judge  who  heard  the  cause. 

Sec.  3.  Where  the  appellant  shall  appeal  specially  and 
seek  only  to  review  one  or  more  questions  involved  in  the 
cause,  the  apostles  may,  by  stipulation  between  the  proc- 
tors for  the  respective  parties,  contain  only  such  papers 
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Records;  appeamace;  New  allegations,  etc.  —  Rules  5-8 


and  proceedings  and  evidence  as  are  necessary  to  review 
the  questions  raised  by  the  appeal. 

Rule  6.  Certif3ring  records 

The  appellants  shall,  within  thirty  days  after  giving 
notice  of  appeal,  procure  to  be  filed  in  this  court  the  apostle 
certified  by  the  clerk  of  the  District  Court,  or  in  case  of  a 
special  appeal,  the  stipulated  record,  with  the  certification 
by  the  said  clerk  of  all  papers  continued  therein  on  file  in 
his  oflice. 

Rule  6.  If  appearance  of  appellee  not  entered 

If  the  appellee  does  not  cause  his  appearance  to  be  en- 
tered in  this  court  within  ten  days  after  service  on  his 
proctor  of  notice  that  the  apostles  are  filed  in  this  court, 
the  appellant  may  proceed  ex  parte  in  the  cause,  and  have 
such  decree  as  the  nature  of  the  case  may  demand. 

Rule  7.  New  allegations,  etc. 

Upon  suflScient  cause  shown,  this  court  or  any  judge 
thereof,  may  allow  either  appellant  or  appellee  to  make 
new  allegations  or  pray  different  reUef ,  or  interpose  a  new 
defense,  or  take  new  proofs.  AppUcation  for  such  leave 
must  be  made  within  fifteen  days  after  the  filing  of  the 
apostles  and  upon  at  least  four  days'  notice  to  the  adverse 
party. 

Rule  8.  New  pleadings  —  new  testimony 

If  leave  be  granted  to  make  new  allegations,  pray  dif- 
ferent relief  or  interpose  a  new  defense,  the  moving  party 
shall,  within  ten  days  thereafter,  serve  such  new  plead- 
ing, duly  verified,  on  the  adverse  party,  who  shall,  if  such 
pleading  be  a  libel,  within  twenty  days  answer  on  oath. 

If  leave  be  given  to  take  new  testimony,  the  same  may 
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Testimony;  mandamus  —  Rules  9-14 

be  taken  and  filed  within  thirty  days  after  the  entry  of 
the  order  granting  such  leave,  and  the  adverse  party  may 
take  and  file  counter  testimony  within  twenty  days  after 
such  filing. 

Rule  9.  New  testimony  —  how  taken 

Such  testimony  shall  be  taken  by  deposition  before  any 
United  States  commissioner,  or  notary  pubhc,  upon  rea- 
sonable notice  in  writing  given  to  the  opposite  party;  or 
by  commission  issued  out  of  this  court  with  interrogatories 
annexed.  Upon  proper  cause  shown,  the  court  may  grant 
an  open  commission. 

Rule  10.  Printing  new  pleadings  and  testimony 

If  new  pleadings  are  filed  or  testimony  taken  in  this 
court,  the  same  shall  also  be  printed  and  furnished  by  the 
clerk,  as  in  the  23d  General  Rule  provided. 

Rule  11.  Motions 

All  motions  shall  be  made  upon  at  least  four  days' 
notice. 

Rule  12.  Writ  of  inhibition 

A  writ  of  inhibition  may  be  awarded  by  this  court  on 
motion  of  the  appellant  to  stay  proceedings  in  the  court 
below  when  circimistances  require. 

Rule  13.  Mandamus 

A  mandamus  may,  in  like  manner,  be  obtained,  to  com- 
pel a  return  of  the  apostles  when  unreasonably  delayed 
by  the  clerk,  or  court,  below. 

Rule  14.  Cases  to  be  placed  on  docket 

Each  case  shall  be  placed  on  the  docket  as  soon  as  the 
printing  of  the  apostles  is  completed  by  the  clerk. 
46 
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Briefs;  mandates  —  Rules  15,  16 

Rule  16.  Briefs 
Section  1.  Counsel  for  the  appellant  shall  file  with  the 
clerk  of  this  court,  at  least  twenty  dajrs  before  the  case  is 
called  for  argument,  ten  copies  of  a  printed  brief,  and  shall 
at  the  same  time  serve  two  copies  thereof  on  the  proctors 
of  record,  or  on  the  counsel  engaged  upon  the  opposite  side. 
This  brief  shall  contain,  in  order  here  stated: 

(1)  A  statement  of  the  nature  of  the  appeal,  the  court 
from  \nWch  the  appeal  is  taken,  and  a  concise  abstract  or 
statement  of  the  case,  presenting  succinctly  the  questions 
involved,  and  the  manner  in  which  they  were  raised. 

(2)  If  the  pleadings  have  been  amended  in  this  court  or 
new  proofs  have  been  taken,  it  shall  be  stated  what  amend- 
ments have  been  made  and  in  what  respect  the  new  proofs 
have  changed,  or  tended  to  change,  the  case  as  made  in 
the  court  below. 

(3)  A  brief  of  the  argument,  exhibiting  a  clear  statement 
of  the  points  of  law  or  fact  to  be  discussed,  with  a  refeiv 
ence  to  the  folios  of  the  record  or  to  the  numbers  of  the 
questions,  and  the  authorities  reUed  upon  in  support  of 
each  point. 

Sec.  2.  The  counsel  for  the  appellee  shall  file  with  the 
clerk  of  the  court  ten  printed  copies  of  his  brief  and  serve 
two  copies  thereof  at  least  ten  days  before  the  case  is 
called  for  argument.  His  brief  shall  be  of  a  like  character 
with  that  required  of  the  appellant,  and  in  case  new  proofs 
are  taken  on  behalf  of  the  appellee,  the  brief  shall  so  state 
and  wherein  the  new  proofs  have  changed  the  case  as 
made  in  the  court  below. 

Sec.  3.  The  reasonable  expense  of  printing  briefs  shall 
be  an  item  of  taxable  costs. 

Rule  16.  Mandates 
The  decrees  of  this  court  shall  direct  that  a  mandate 
issue  to  the  court  below. 
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Extension  of  time;  general  rules  —  Rules  17-19 


Rule  17.  Extension  of  time 

The  time  specified  in  the  foregoing  rules  for  any  pro- 
ceeding may  be  extended  by  order  of  a  judge  of  this  court. 


Rule  18.  When  rules  of  district  courts  to  apply 

In  all  matters,  in  civil  causes  of  admiralty  and  maritime 
jurisdiction,  not  expressly  provided  for  by  the  foregoing 
rules  of  this  court,  the  rules  of  practice  of  the  District 
Court  of  the  district  in  which  the  cause  was  decided  being 
in  force  at  the  time  (not  being  inconsistent  with  these 
rules),  will  be  adopted  so  far  as  may  seem  proper. 

Rule  19.  What  general  rules  shall  be  deemed  admiralty  rules 

The  following  of  the  General  Rules  of  this  court,  and 
no  others,  shall  be  deemed  Admiralty  Rules,  viz. :  Rules  3, 
4,  5,  6,  7,  9,  11,  12;  section  4  of  Rule  14;  Rules  15,  16,  17, 
18, 19, 20, 21 ,  22, 23 ;  section  5  of  General  Rule  24 ;  Rules  25, 
26,  27,  28,  29;  section  4  of  Rule  30;  Rules  31, 32, 34  and  36. 

In  the  Ninth  Circuit  the  rules  in  admiralty  are  the  same 
as  in  the  Second  Circuit,  to  and  including  Rule  8. 

Rule  9  is  as  follows: 

New  testimony  —  how  taken 

Such  testimony  shall  be  taken  by  deposition  before  the 
clerk  of  this  court,  or  any  United  States  commissioner,  or 
any  clerk  of  a  District  or  Circuit  Court  of  the  United 
States,  or  any  notary  pubUc  upon  reasonable  notice,  in 
writing,  given  to  the  opposite  party  or  his  attorney  of  rec- 
ord, either  in  this  court  or  in  the  court  below,  which 
notice  must  state  the  name  or  names  of  the  witness  or 
witnesses  and  the  time  and  place  of  taking  his  or  their 
deposition  or  depositions;  or  by  commission  issued  out  of 
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Extension  of  time 

this  court  with  interrogatories  annexed.    Upon  sufficient 
cause  shown,  the  court  may  grant  an  open  commissioiL 

Rules  10  and  11  are  as  in  the  Second  Circuit. 

Rule  12  reads  as  follows: 

Extension  of  time 

The  time  specified  in  the  foregoing  rules  for  any  pro- 
ceeding may  be  extended  by  order  of  a  judge  of  this  court. 

There  are  no  other  admiralty  rules  in  the  Ninth  Cir- 
cuit. 
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Table  showing  the  Value  of  an  annuity  of  One  Dollar  on  a 
Single  lAfCy  according  to  the  Northampton  Table  of  Mor- 
tality y  at  Five  per  Cent  Interest. 


No.  of  years 

No.  of  years 

No.  of  years 

No.  of  years 

Aie. 

purchase 
toe  annuity 

Age. 

purchase 
the  annuity 

Age. 

purchase 
the  annuity 

Age. 

purchase 
the  annuity 

is  worth. 

ia  worth. 

is  worth. 

is  worth. 

1 

11.563 

31 

12.965 

61 

8.181 

91 

1.447 

2 

13.420 

32 

12.854 

62 

7.966 

92 

1.153 

3 

14.135 

33 

12.740 

63 

7.742 

93 

.816 

4 

14.613 

34 

12.623 

64 

7.514 

94 

.524 

5 

14.827 

35 

12.502 

65 

7.276 

95 

.238 

6 

15.041 

36 

12.377 

66 

7.034 

7 

15.166 

37 

12.249 

67 

6.787 

8 

15.226 

38 

12.116 

68 

6.536 

9 

15.210 

39 

11.979 

69 

6.281 

10 

15.139 

40 

11.837 

70 

6.023 

11 

15.043 

41 

11.695 

71 

5.764 

12 

14.937 

42 

11.551 

72 

5.504 

13 

14.826 

43 

11.407 

73 

5.245 

14 

14.710 

44 

11.258 

74 

4.990 

15 

14.588 

45 

11.105 

75 

4.744 

16 

14.460 

46 

10.947 

76 

4.511 

17 

14.334 

47 

10.784 

77 

4.277 

18 

14.217 

48 

10.616 

78 

4.035 

19 

14.108 

49 

10.443 

79 

3.776 

20 

14.007 

50 

10.269 

80 

3.615 

21 

13.917 

51 

10.097 

81 

3.263 

22 

13.833 

52 

9.925 

82 

3.020 

23 

13.746 

53 

9.748 

83 

2.797 

24 

13.658 

54 

9.567 

84 

2.627 

25 

13.567 

55 

9.382 

85 

2.471 

26 

13.473 

56 

9.193 

86 

2.328 

27 

13.377 

57 

8.999 

87 

2.193 

28 

13.278 

58 

8.801 

88 

2.080 

29 

13.177 

59 

8.599 

89 

1.924 

30 

13.072 

60 

8.392 

90 

1.723 

725 


Digitized  by 


Google 


Digitized  by 


Google 


INDEXES 


Digitized  by 


Google 


Digitized  by 


Google 


INDEX 

TO    THE 

GENERAL  RULES  OF  PRACTICE 

A 

Acknowledgment:  Page 

of  bonds  and  undertakings Rule    5,      51 

of  consents  to  pay  money  out  of  court Rule  12,      71 

Additional  allowance: 

application  for,  when  and  where  made Rule  46,  198 

Ckxle  provisions  respecting 199 

where  application  should  be  made 200 

when  granted 200 

in  difficult  and  extraordinary  case 201 

money  valuation  to  be  determined 202 

Admission: 

of  attorneys,  applicants  to  file  certificates  of  examiners  Rule    1,      38 

Affidavits: 

used  on  non-enumerated  motion,  clerk's  minutes  to 

show Rule   3,  45 

for  order  to  show  cause  why  witness  should  not  obey 

sul^KBDa  under  deposition  to  obtain  testimony  for  use 

without  the  state Rule  17,  86 

of  service  of  summons 98 

must  be  folioed Rule  19,  99 

of  merits Rule  23,  113 

for  order  extending  time  to  answer Rule  24,  114 

what  to  state Rule  24,  114 

on  motions  to  change  venue,  what  to  state Rule  48,    204,  212 

for  order  allowing  compensation  to  guardian  ad  litem 

of  infant  defendant Rule  50,  219 

for  examination  of  party  before  trial Rule  82,  290 

sufficiency  of 292 

Agreements: 

between  parties  or  attorneys  to  be  in  form  of  order Rule  11,  69 

when  order  will  not  be  granted 69 

oral,  in  open  court 71 
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Allowance:  Page 

additional,  applications,  when  and  where  niade Rule  45,  198 

Amendments: 

to  case  and  exceptions,  when  proposed Rule  32,  138 

allowance  or  disallowance,  to  be  indicated Rule  32,  138 

where  and  when  made 151 

failure  to  propose,  a  waiver Rule  33,  153 

Answer: 

affidavits  to  extend  time  to Rule  24,  114 

effect  of  extension  of  time  to 116 

application  for  judgment  on  failure  to Rule  26,  118 

Appeals: 

from  judgments  sustaining  or  overruling  demurrers, 

are  enumecated  motions Rule  38,  176 

in  Appellate  Division,  how  located  on  calendar Rule  39,  178 

judgment  of  affirmance,  on  failure  of  appellant  to 

appear Rule  39,  178 

submission  of  case,  if  appellant  only  appears Rule  39,  178 

dismissal  of,  if  twice  passed Rule  39,  178 

papers  to  be  furnished  by  appellant Rule  41,  187 

to  be  filed  with  clerk  of  Appellate  Division Rule  41,  187 

three  copies  to  be  served  on  adversary Rule  41,  187 

what  to  consist  of Rule  41,  187 

case,  or  case  and  exceptions  to  be  attached Rule  41,  187 

to  be  certified  by  the  proper  clerk Rule  41,  187 

statement  to  be  prefixed Rule  41,  187 

opinion  of  court  to  be  added Rule  41,  187 

if  not  filed,  dismissal Rule  41,  187 

Appeals,  Court  of.    See  Court  of  Appeals, 

Appellate  Division: 

how  constituted Const.,  Art.  VI,  §  2,  4 

justices,  how  designated Const.,  Art.  VI,  §  2,  4 

justice,  when  not  sit  in  review Const.,  Art.  VI,  §  3,  7 

books  to  be  kept  by  clerk ^ Rule   7,  60 

may  specify  books  to  be  kept  in  other  courts Rule   7,  60 

non-enumerated  motions  in,  when  to  be  noticed Rule  21,  103 

calendar,  how  made  up Rule  39,  178 

appeals  to  be  placed  according  to  date  of  notice  of 

appeal Rule  39,  178 

practice  and  hearing  of  causes  to  be  regulated  by 

justices Rule  39,  178 
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Appellate  Division  —  (Continued) :  Page 

notes  of  issue,  when  to  be  filed Rule  39,  178 

papers  on  appeal  to  be  filed  with  clerk Rule  41,  187 

constituting  record Rule  41,  187 

hearing  of  causes,  not  more  than  one  counsel  to  be 

heard Rule  47,  204 

time  allowed  counsel Rule  47,  204 

may  make  further  rules Rule  83,  297 

Application: 

for  discovery  of  books,  papers  and  documents Rule  15,  80 

to  state  what 81 

to  compel  attendance  of  witness,  to  obtain  testimony 

for  use  without  state Rule  17,  86 

ex  parte,  to  contain  statement  as  to  previous  applica- 
tion   Rule  25,  117 

for  judgment  on  failure  to  answer,  where  made Rule  26,  118 

or  order,  in  first  judicial  district  and  Kings  county  Rule  26,  118 

Aigument: 

notice  of,  at  Special  ^d  Trial  Term Rule  37,  168 

Arrest: 

order  of,  petition  or  affidavit  to  be  filed Rule   4,  49 

proceedings  vacated  for  failure  to  file Rule   4,  49 

to  briefly  state  grounds  on  which  granted Rule  13,  72 

sufficiency  of 72 

Attachment: 

petition  or  affidavit  to  be  filed Rule   4,  49 

proceedings  vacated  for  failure  to  file Rule   4,  49 

return  of  sheriff  upon 59 

to  briefly  state  grounds  upon  which  granted Rule  13,  72 

Attorneys: 

admission  of,  applicants  for,  to  file  certificate  of  ex- 
aminers  Rule    1,  38 

registration  of 40 

names  of,  to  be  endorsed  on  papers Rule   2,  41 

not  to  be  sureties Rule    5,  51 

substitution  of Rule  10,  66 

change  of,  by  consent 66 

without  consent  of  attomejrs 66,  67 

agreements  between,  to  be  in  writing Rule  11,  69 

of  defendant,  affidavit  to  extend  time  to  answer  or  de- 
mur   Rule  24,  114 
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Attorneys  —  (Continued) :  Pafe 

to  act  88  guardian  ad  litem  for  infant  defendant,  when 

appointed Rule  60,  219 

partner  or  clerk  of,  when  not  to  be  referee Rule  79,  286 

B 

Bonds.    See  Undertakings, 

to  be  filed  with  proper  clerk Rule   4,  49 

proceedings  vacated  for  failure  to  file Rule    4,  49 

justification  of  sureties Rule    5,  51 

acknowledgment  of Rule    5,  51 

forms  of 53 

approval  of,  by  court  or  judge 53 

sureties,  when  several  may  justify,  each  in  a  smaller  sum 55 

books  for  filing  in  Appellate  Division  and  other  courts.  Rule    7,  60 

guardian  to  give,  before  receiving  property Rule  61,  221 

penalty  of;  sureties  Rule  54,  224 

approved  by  surrogate 225 

liability  of  sureties  on 226 

of  special  guardian,  on  sale,  etc.,  of  infant's,  etc.,  real 

estate Rule  67,  232 

prosecution  of 233 

Books: 

to  be  kept  by  clerk  of  Appellate  Division Rule    7,  60 

by  clerks  of  other  courts Rule   7,  60 

Appellate  Division  may  direct  as  to Rule    7,  60 

entry  of  judgments 62 

discovery  of,  how  compelled Rule  14,  73 

in  what  oases  allowed Rule  14,  73 

in  discretion  of  court 75 

of  corporation,  examination  of 76 

of  partners,  when  examined 76 

discovery,  form  of  application Rule  15,  80 

necessity  of,  to  be  shown Rule  15,  80 

witness  to  produce,  under  deposition  to  obtain  testi- 
mony for  use  without  the  state Rule  17,  86 

Briefs  and  points: 

submission  of 195 

to  be  exchanged  by  th?  parties Rule  42,  19*» 

cases  cited  from  official  reports Rule  43,  196 

thirteen  copies  to  be  delivered  to  clerk Rule  43,  196 

Buffalo: 

judicial  sales  of  lands  in , Rule  62,    244 
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Business  hours :  Pmge 

in  clerk's  offices 42 

c 

Calendar 

of  Appellate  Division,  how  made  up Rule  39,  178 

of  appeab  to  be  placed  according  to  date  of  notice  of 

appeal. Rule  39,  178 

of  practice,  to  be  regulated  by  justices Rule  39,  178 

of  cases  entitled  to  preference,  to  be  placed  separately  Rule  39,  178 

Case: 

to  be  folioed Rule  19,  99 

to  be  legibly  written Rule  19,  99 

,    when  served,  where  trial  was  before  court  or  referee . .  Rule  32,  138 

in  Surrogate's  Court Rule  32,  138 

if  before  a  jury Rule  32,  138 

amendments  to,  when  proposed Rule  32,  138 

settlement  of,  how  made Rule  32,  138 

allowance  or  disallowance,  to  be  marked Rule  32,  138 

time  to  serve,  extension,  notice  of  application Rule  32,     138,  152 

when  necessary 140 

contents  of 142 

palmers  and  documents 143 

must  contain  all  the  evidence 144 

certificate  that  all  the  evidence  is  included 144 

sufficiency  of 146 

affidavit  of  attorney  not  sufficient 147 

effect  of , 147 

absence,  effect  of 147 

presumption  if  omitted 148 

settlement,  cases  cited 148 

resettlement,  cases  cited 160 

amendment  of,  caftes  cited 150 

where  and  when  made 151 

failure  to  make,  a  waiver Rule  33,  153 

not  to  contain  evidence  in  haec  verba Rule  34,  154 

•    facts  to  be  stated  in  narrative  form Rule  34,  154 

exhibits,  when  to  be  printed  in  full Rule  34,  154 

resettlement  of,  if  does  not  conform  to  rule Rule  34,  154 

motions  arising  on,  are  enumerated  motions Rule  38,  176 

to  be  attached  to  papers  on  appeal Rule  41,  187 

how  printed Rule  43,  196 

Case  and  exceptions: 

where  specific  questions  have  been  tried  by  jury  or 

referee,  on  application  for  new  trial Rule  31,  131 
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Case  and  exceptions  —  (Continued) :  Page 

settlement  of Rule  31,  131 

when  trial  was  by  court  or  referee,  when  served Rule  32,  138 

when  served,  in  Surrogate's  Court Rule  32,  138 

if  trial  was  before  jury Rule  32,  138 

amendments  to,  when  proposed Rule  32,  138 

settlement  of Rule  32,  138 

marked  allowed  or  disallowed Rule  32,  138^ 

time  to  serve,  application  for  extension .^ .  Rule  32,  138 

extension  of 152 

when  necessary 140 

contents  of 142 

papers  and  documents 143 

must  contain  all  the  evidence 144 

certificate  that  all  the  evidence  is  included 144 

settlement,  cases  as  to 148 

amendment  of,  cases  cited 150 

where  and  when  made 151 

failiu^  to  make,  a  waiver Rule  33,  153 

not  to  contain  evidence  in  haec  verba Rule  34,  154 

facts  to  be  stated  in  narrative  form Rule  34,  154 

exhibits,  when  to  be  printed  in  full Rule  34,  154 

resettlement  of,  if  does  not  conform  to  rule Rule  34,  154 

to  be  attached  to  papers  on  appeal Rule  41,  187 

Certificate: 

that  case  contains  all  the  evidence 144 

sufficiency  of 146 

affidavit  of  attorney  not  sufficient 147 

effect  of 147 

absence  of,  effect. 147 

presumption  if  omitted 148 

Certificate  of  examiners: 

applicants  for  admission  as  attorneys  to  file . . « Rule    1,  38 

Chamberlain: 

of  New  York,  surplus  money  in  foreclosure  sales  paid  to.  Rule  61,  241 

Circuit  Courts: 

abolished Const.,  Art.  VI,  §  6,  9 

City  Courts: 

abolished Const.,  Art.  VI,  §  5,  8 

judges  become  justices  of  Supreme  Court.  Const.,  Art.  VI,  §  5,  8 

Clerk: 

entry  of  judgment  during  office  hours  of 63 

duty  of,  to  enter  judgments 63 
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Clerk  —  (Continued) :  Page 

correction  of  errors  of 64 

of  Appellate  Division,  books  kept  by Rule   7,  60 

of  other  courts,  books  to  be  kept  by Rule   7,  60 

Clerks  of  conrta: 

county  clerics  are Const.,  Art.  VI,  §  19,  23 

appointment  of Const.,  Art.  VI,  §  10,  23 

Clerk's  office: 

business  hours  in 42 

Commiasfon  of  lunacy: 

compensation  of  conmiissioners Rule  71,  267 

order  of  court  necessary  to  pay  costs  if  in  excess  of  $250,  Rule  71,  267 

expenses  of 267 

Complaint: 

dismissal  of,  before  referee Rule  30,     124,  128 

for  failure  to  bring  issues  to  trial Rule  36,  162 

application  for 163 

Contents: 

between  attorneys  or  parties  to  be  in  form  of  order Rule  11,  69 

for  payment  of  money  out  of  court,  acknowledgment . . .  Rule  12,  71 

Contested  motions: 

when  not  to  be  heard  at  Special  Term  held  at  time  and 

place  of  Trial  Term Rule  38,  176 

Controyersy: 

submission  of,  appeab  on Rule  41,    187, 189 

Corporations: 

service  of  siunmons  on  domestic 91 

on  foreign 92 

on  foreign  insurance  companies 94 

motions  for  appointment  of  receivers Rule  80,  288 

for  sequestration  of  property  of Rule  80,  288 

County  Courts: 

powers  and  jurisdiction Const.,  Art.  VI,  §  14,  17 

jurisdiction  of,  over  proceedings  for  sale  of  infants',  etc.,  real 

estate 227 

County  judge: 

power  to  grant  order  to  show  cause 172 
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County  treasurer:  Page 

surplus  money  in  foreclosure  sales  paid  to Rule  61,  241 

Court  of  Appeals: 

how  constituted Const.,  Art.  VI,  5   7,  9 

judges,  terms  of Const.,  Art.  VI,  §  7,  9 

removal  of Const.,  Art.  VI,  §  11,  14 

vacancies,  how  filled Const.,  Art.  VI,  §  8,  10 

jurisdiction  of Const.,  Art.  VI,  §  9,  11 

Cross-examination : 

of  witnesses,  scope  of,  etc 121 


D 

Default: 

application  for  judgment  on,  where  made Rule  26,  118 

judgments  of  reversal  by,  not  allowed  in  Appellate 

Division Rule  39,  178 

Demur: 

order  extending  time,  affidavit  required Rule  24,  114 

Demurrers: 

appeals  from  judgments  sustaining,  are  enumerated 

motions Rule  38,  176 

Deposition: 

to  be  folioed Rule  19,  99 

to  be  legibly  written Rule  19,  99 

testimony  taken  under,  for  use  without  the  state Rule  17,  86 

proceedings  thereunder Rule  17,  86 

Discovery: 

of  books,  papers  and  documents,  how  compelled Hule  14,  73 

by  plaintiff,  for  framing  pleadings Rule  14,  73 

by  defendant Rule  14,  73 

rules  may  prescribe  how  compelled 74 

in  discretion  of  court 76 

when  order  will  be  granted 78 

when  order  will  not  be  granted 77 

when  demand  not  necessary 79 

form  of  application  for Rule  16,  80 

necessity  of,  to  be  shown Rule  16,  80 

order  for,  to  specify  what Rule  16,  83 
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Discovery  —  (Continued) : 

of  books,  etc.  —  (Continued) :  Page 

stay  of  proceedings Rule  16,  83 

form  of  order 84 

proceedings  on  return  of  order 84 

order,  when  vacated 85 

penalty  for  failure  to  obey 85 

Dismissal: 

of  complaint,  for  failure  to  bring  issues  to  trial Rule  36,  162 

application  for 163 

of  appeal,  if  twice  passed Rule  39,  178 

for  failure  to  print  papers 193 

District  Courts: 

judges  of,  election,  etc Const.,  Art.  VI,  §  17,  20 

Divorce: 

actions  for,  proof  of  service  of  summons Rule  18,  89 

referee  not  to  be  nominated  by  either  party Rule  72,  269 

proof  of  service  of  summons  and  complaint Rule  72,  269 

complaint  to  state  certain  facts Rule  72,  269 

no  reference,  where  defendant  fails  to  answer Rule  72,  269 

trial  by  court,  persons  excluded Rule  72,  269| 

complaint,  when  brought  on  ground  of  adultery 273 

Code  provisions  respecting 275 

answer  in,  may  set  up  adultery  of  plaintiff,  etc Rule  74,  276 

trial  of Rule  74,  276 

form  and  contents  of  answer 277 

framing  issues 278 

legitimacy  of  children  on Rule  75,  278 

judgment  by  default  not  granted  of  course  or  by 

consent Rule  76,  279 

copy  of  pleadings  or  testimony  not  to  be  furnished.  Rule  76,  279 

Docket-books: 

certain  clerks  to  keep 62 

Documents: 

discovery  of,  how  compelled Rule  14,  73 

in  what  cases  allowed Rule  14,  73 

in  discretion  of  court 75 

form  of  application Rule  15,  80 

necessity  of,  to  be  shown Rule  15,  80 

order  to  specify  what Rule  16,  83 

to  operate  as  stay Rule  16,  83 

form  of 84 

47 
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Bmsmerated  motions:  Page 

what  are Rule  38,    176,  177 

appeab,  how  placed  on  calendar Rule  39,  178 

at  Special  Term,  papers  to  be  fiunished Rule  40,  185 

papers  to  be  served  on  opposite  party Rule  40,  185 

effect  of  failure  to  serve  papers Rule  40,  185 

Entry: 

of  judgments  during  office  hours Rule    8,  62 

what  constitutes 63 

Equity  cases: 

cause  placed  on  calendar  of,  to  be  tried  when  reached . .  Rule  36,  162 
not  to  be  reserved  or  put  over,  except  by  consent 

of  court Rule  36,  162 

Errors: 

correction  of,  of  clerk 64 

Biamination: 

of  books  and  papers.    See  Discovery. 

of  witnesses,  one  counsel  to  conduct Rule  29,  120 

counsel  to  stand  while  conducting Rule  29,  120 

of  party  before  trial,  affidavit  for Rule  82,  290 

contents  of  affidavit 291 

sufficiency  of  affidavit 292 

order,  when  and  for  what  purposes  granted 295 

Exceptions: 

to  be  folioed Rule  19,  99 

to  be  legibly  written Rule  19,  99 

to  be  served  on  application  for  new  trial  where  ques- 
tions not  in  issue  are  tried Rule  31,  131 

bill  of,  what  to  contain Rule  34,  154 

resettlement  of Rule  34,  154 

must  be  taken 155 

to  decisions  of  referee  or  court  without  a  jury 159 

in  equity  cases 157 

to  decisions  in  motion  for  non-suit 157 

sufficiency  of 158 

to  judge's  charge 159 

motions  arising  on,  are  enumerated  motions Rule  38,  176 

Extension  of  time: 

to  answer  or  demur,  affidavits  for Rule  24,  114 

effect  of 116 

to  serve  case,  application Rule  32,     138, 152 
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Facts:  Page 

statement  of,  to  be  prefixed  to  points Rule  40,  185 

Filing: 

papers,  in  Appellate  Division Rule   2,  41 

in  Supreme  Court Rule    2,  41 

in  Surrogates'  Courts Rule   2,  41 

out  of  office  hours 41 

effect  of  failure 43 

compelling 44 

First  judicial  district: 

application  for  order  or  judgment,  where  made Rule  26,  118 

motions,  where  heard Rule  37,  168 

order  to  show  cause,  where  returnable Rule  37,  168 

Folioed: 

pleadings,  papers,  etc.,  to  be Rule  19,  99 

effect  of  failure 101 

Force  and  effect: 

of  rules  of  practice 36 

G 

Guardian  ad  litem: 

qualifications  of Rule  49,  215 

must  be  able  to  answer  to  infant  for  damages Rule  49,  215 

not  to  be  nominated  by  adverse  party Rule  49,  215 

for  infant  plaintiff 215 

for  infant  defendant 216 

appointment,  Code  provisions 216 

effect  of  failure  to  appoint 217 

where  application  should  be  made 218 

attorney  or  officer  of  court  to  act  as Rule  50,  219 

to  examine  into  circumstances  of  case Rule  50,  219 

compensation  in  discretion  of  court Rule  50,  219 

order  allowing,  not  to  be  granted,  except  on 

affidavit Rule  50,  219 

powers  and  duties 220 

liability  of,  for  costs 220 

not  to  receive  money,  unless  security  has  been  given . . .  Rule  51,  221 

bond  of,  Code  provisions 222 

Guardian,  general: 

not  to  receive  property  unless  bond  has  been  given Rule  51,  221 

bond  of.  Code  provisions 222 
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Guardian,  general  —  (Continued) : 

bond  of,  etc. —  (Continued) :  Page 

penalty  of;  sureties Rule  54,  224 

liability  of  sureties 226 

appointment  of,  petition  for Rule  52,  223 

petition,  by  whom  presented Rule  52,  223 

age  of  infant  to  be  ascertained Rule  52,  223 

amount  of  personal  property Rule  52,  223 

property,  court  may  direct  investment Rule  54,  224 

H 

Habitual  drunkard: 

real  estate,  petition  for  sale,  mortgage  or  lease Rule  55,    227 

See  Real  estate 
referee's  report  as  to  sale,  etc Rule  56,    230 

I 
Idiot: 

real  estate,  petition  in  proceedings  to  sell,  mortgage 

or  lease Rule  55,    227 

See  Real  estate 
referee's  report  as  to  sale,  etc Rule  56,    230 

Impeachments: 

trial  of Const.,  Art.  VI,  §  13,      16 

Indefinite  allegations: 

in  pleadings,  motion  to  make  definite Rule  22,  104 

what  are 109 

when  motion  to  make  definite  should  be  made 112 

Index: 

of  case  and  points Rule  43,     196 

Indorsement: 

of  names  of  attorneys  on  papers Rule  2,  41,  43 

Infants: 

guardian  ad  litem Rule  49,  215 

See  Guardian  ad  litem 

general  guardian Rule  52,  223 

See  General  guardian 

jurisdiction  of  Supreme  Court  over 223 

guardians,  petition  for  appointment Rule  52,  223 

age  of,  to  be  ascertained Rule  53,  224 

amount  of  personal  property  to  be  ascertained Rule  53,  224 

bond,  penalty  and  sureties Rule  54,  224 
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Infants  —  (Continued) :  Page 

property,  how  invested Rule  54,  224 

real  estate,  petition  in  proceedings  to  sell,  mortgage 

or  lease Rule  55,  227 

referee's  report,  as  to  sale,  etc Rule  56,  230 

as  to  value  of  real  estate Rule  56,  230 

Inferior  local  courts: 

to  be  established Const.,  Art.  VI,  §  18,  21 

Injunction: 

petition  or  affidavit  to  be  filed Rule    4,  49 

proceedings  vacated  for  failure  to  file Rule    4,  49 

to  briefly  state  grounds  on  which  granted Rule  13,  72 

order,  sufficiency  of 72 

Inquiry,  writ  of: 

to  be  executed  in  county  where  action  is  triable Rule  26,  118 

Inquisition  of  lunacy: 

fees  on Rule  71,  267 

special  order  of  court,  when  necessary  to  pay  costs Rule  71,  267 

costs  on,  general  provisions 267 

Insolvent  debtor: 

books  of,  when  judgment-creditor  may  inspect 80 

Inspection: 

of  books,  papers  and  documents,  when  allowed Rule  14,  73 

rules  may  prescribe  how  compelled 74 

when  order  will  be  granted 78 

when  order  will  not  be  granted 77 

form  of  application  for Rule  15,  80 

Insurance  companies: 

foreign,  service  of  sununons  on 94 

superintendent  of  insurance,  service  on 95 

Interpretation: 

of  rules  of  practice 36 

Interrogatories: 

service  and  settlement  of Rule  20,  102 

cross,  when  to  be  served Rule  20,  102 

settlement  of,  notice  of Rule  20,  102 

effect  of  failure  to  serve  notice Rule  20,  102 
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Irregularity:  Page 

motion  to  correct,  to  specify Rule  37,  168 

what  is 172 

Irrelerant  matter: 

notice  of  motion  to  strike  out Rule  22,  104 

motion  to  strike  out,  time  for  making Rule  22,  104 

what  is 105 

when  motion  should  be  made 112 

Issues: 

trial  of,  by  jury,  notice  of  special  motion  for Rule  31,  131 

to  be  settled  in  form  prescribed  by  Code Rule  31,  131 

motion  and  order  for 132 

new  trial,  case  and  exceptions  required Rule  31,  131 

trial  by  jury,  court  may  direct 136 

settlement  of 137 

neglect  to  bring  to  trial,  diamisaal  of  complaint Rule  36,  162 


Judges: 

not  to  hold  any  other  office Const.,  Art.  VI,  §  10,  14 

removal  of Const.,  Art.  VI,  §  11,  14 

Judgment-roll: 

by  whom  prepared 64 

Judgments: 

only  to  be  entered  during  office  hours Rule  8,  62 

entry,  what  constitutes 63 

docket  of 64 

transcripts,  to  be  furnished  and  docketed 65 

to  be  folioed Rule  19,  99 

application  for,  on  failure  to  answer,  where  made Rule  26,  118 

in  first  judicial  district,  where  made Rule  26,  118 

in  Kings  county,  where  made Rule  26,  118 

directing  pajrment  of  money  ot  affecting  property,  may 

bedocketed Rule  27,  120 

appeals  from,  when  enumerated  motions Rule  38,  176 

of  reversal,  by  default  not  allowed  in  Appellate  Division,  Rule  39,  178 
in  mortgage  foreclosure,  application  for,  when  no  an- 
swer is  put  in Rule  60,  236 

plaintiff's  affidavit  as  to  absentees Rule  60,  236 

as  to  lis  pendens Rule  60,  236 

to  contain  description  of  property Rule  61,  241 

to  direct  sale  in  parcels,  et<j Rule  61,  241 
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Judgments  —  (Continued) :  Page 
in  mortgage  foreclosure,  etc. — Continued: 

as  to  disposition  of  proceeds  of  sale Rule  61,  241 

sale  of  lands  under,  in  New  York  and  Kings  counties 

and  Buffalo Rule  62,  244 

by  default,  in  actions  to  annul  marriage Rule  73,  275 

to  annul  marriage  or  grant  divorce,  not  to  be 

granted  of  course Rule  76,  296 

not  to  be  granted  by  consent Rule  76,  277 

Judicial  departments: 

state  divided  into Const.,  Art.  VI,  §  2,  4 

Judicial  districts: 

existing,  continued Const.,  Art.  VI,  §  1,  1 

Jury: 

trial  of  issues  by,  notice  of  special  motion  for Rule  31,  131 

copy  of  questions  of  fact  to  be  served  with Rule  31,  131 

motion  for 133 

order  for 134 

in  equitable  actions,  not  of  right 135 

court  may  direct  trial  by 136 

effect  of  verdict  of 138 

Justices: 

of  Supreme  Court.    See  Supreme  Court. 

terms  of  office;  vacancies Const.,  Art.  VI,  8   4,  7 

removal  of Const.,  Art.  VI,  §  11,  14 

compensation Const.,  Art.  VI,  §  12,  15 

age  restrictions Const.,  Art.  VI,  §  12,  15 

Justices  of  the  peace: 

election  and  terms  of Const.,  Art.  VI,  §  17,  20 

Justice's  return: 

notice  of  motion  to  amend Rule  46,  203 

Justification: 

of  sureties Rule    6,  51 


K 

Kings  county: 

judicial  sales  of  lands  in Rule  62,    244 

application  for  order  or  judgment,  where  made Rule  26,     118 
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Lease:  Page 

of  real  estate  of  infant,  etc.,  petition  for Rule  55,    227 

referee's  report  aa  to  advisability Rule  56,    230 

bond  of  special  guardian Rule  57,    232 

Life  estate: 

gross  sum  in  payment  of Rule  70,    264 

Local  judicial  officers: 

election  of Const.,  Art.  VI,  §  16,      20 

Lunacy,  commission  of.    See  Commiasioner  of  lunacy. 

Lunatics: 

real  estate,  petition  for  sale,  mortgage  or  lease Rule  55,    227 

See  Real  estate 
referee's  report  as  to  sale,  etc Rule  56,    230 


M 

Marriage: 

action  to  annul,  proof  of  service  of  summons Rule  18,  89 

to  annul,  referee  in  actions Rule  72,  269 

no  reference  where  defendant  fails  to  answer Rule  72,  269 

trial  by  court,  persons  excluded Rule  72,  269 

judgment  by  default,  when  brought  on  ground  that 

party  was  under  age  of  consent Rule  73,  275 

when  brought  on  ground  of  fraud Rule  73,  275 

not  granted  of  course Rule  76,  279 

when  action  may  be  brought 276 

evidence  not  to  be  read  in  public Rule  76,  279 

Mechanics'  liens: 

foreclosure,  trial  by  jury 137 

Merits: 

affidavit  of Rule  23,  113 

for  order  extending  time  to  answer  or  demur Rule  24,  114 

Minute-book: 

clerk  of  Appellate  Division  to  keep Rule    7,  60 

Money: 

payment  of,  out  of  court,  consent  to  be  acknowledged.  Rule  12,  71 
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Mortgage: 

of  real  estate  of  infant,  etc.,  petition  for Rule  55, 

referee's  report  as  to  advisibility Rule  56, 

bond  of  special  guardian ^ Rule  67, 

to  be  recorded,  before  conveyance  on  foreclosure  sale . .  Rule  63, 
assignments,  to  be  recorded Rule  63, 

Mortgage  foreclosure: 

reference  to  compute,  on  failure  to  answer Rule  60, 

to  examine  and  report  whether  premises  can  be  sold 

in  parcels Rule  60, 

order,  when  to  direct  proof  to  be  taken  of  facts 

stated  in  complaint Rule  60, 

computation,  how  made 

judgment,  application  for,  when  no  answer  is  put  in . .  Rule  60, 

affidavit  of  plaintiff Rule  60, 

as  to  notice  of  pendency Rule  60, 

how  property  should  be  sold 

report  of  referee 

judgment  to  contain  description Rule  61 

to  direct  sale  of  premises  by  sheriff  or  referee Rule  61 

surplus  moneys  arising  from  sale,  to  be  paid  to  cham- 
berlain or  county  treasurer ! Rule  61 

reference  to  ascertain  persons  entitled  to Rule  64, 

claimants  entitled  to  notice Rule  64, 

searches  to  be  filed  with  judgment-roll Rule  64, 

stay  of  sale,  notice  of Rule  67 

Motion: 

papers  to  be  specified  in  order 

to  be  certified  to  proper  county 

non-eniunerated,  to  be  noticed  for  first  day  of  term . , . 

in  Appellate  Division,  when  noticed 

to  strike  out,  notice  of 

time  to  make,  extended  on  notice 

for  new  trial,  order  to  specify  grounds  of 

notice  of,  at  Special  Term  and  Trial 

if  opposite  party  does  not  appear,  party  making  en- 
titled to  order 

for  irregularity,  to  specify  irregularity 

in  first  judicial  district,  heard  at  Special  Term 

where  to  be  made 

enumerated,  what  are 

non-enumerated,  what  are 

appeals  from,  papers  on 


Rule  3 
Rule  3 
Rule  21 
Rule  21 
Rule  22, 
Rule  22, 
Rule  31 
Rule  37, 

Rule  37, 
Rule  37, 
Rule  37, 


Rule  38, 

Rule  38, 

Rule  41 

Motion  papers: 

to  be  specified  in  order Rule   3, 

to  be  filed Rule    3 


Page 
227 
230 
232 
249 
249 

236 

236 

236 
239 
236 
236 
236 
240 
240 
241 
241 

241 
250 
250- 
250 
260 

45 
45 
103 
103 
104 
104 
131 
168 

168 
168 
168 
175 
176 
176 
187 

45 
45 
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to  be  certified  to  proper  county Rule   3,  45 

Motions: 

contested,  when  not  to  be  heard  at  Special  Term  held  at 

time  and  place  of  Trial  Term Rule  38,  176 

in  Appellate  Division,  when  heard Rule  44,  198 

if  not  made  on  day  noticed Rule  44,  198 

time  allowed  counsel  for  arguing Rule  47,  2Q4 

to  amend  justice's  return Rule  46,  203 

for  appointment  of  receivers  and  sequestration  of  prop- 
erty of  corporations Rule  80,  288 


N 

Neglect: 

to  bring  issue  of  fact  to  trial,  dismissal  of  complaint  for.  Rule  36,  162 

what  constitutes  unreasonable 164 

New  trial: 

order  granting  to  specify  grounds  of  motion Rule  31,  131 

application  for,  when  specific  questions  or  questions  not 

put  in  issue  are  tried Rule  31,  131 

motion  for,  where  heard Rule  31,  131 

New  York  county: 

judicial  sales  of  lands  in Rule  62,  244 

Non-enumerated  motions: 

minutes  of  clerk  to  show  papers  and  affidavits  used  on,  Rule    3,  45 

papers  to  be  filed  in  proper  county  within  ten  days Rule    3,  45 

to  be  noticed  for  first  day  of  term Rule  21,  103 

in  Appellate  Division,  when  to  be  noticed Rule  21,  103 

documents  used  on,  how  settled Rule  34,  154 

what  are Rule  38,     176, 177 

appeals  from,  papers  to  be  used Rule  41,  187 

in  Appellate  Division,  when  heard Rule  44,  198 

Non-suit: 

before  a  referee Rule  30,  124 

Notes  of  issue: 

in  Appellate  Division,  when  filed Rule  39,  178 

Notice: 

of  settlement  of  interrogatories Rule  20,  102 

effect  of  failure  to  serve Rule  20,  102 
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Notice  —  (Continued) :  Page 

of  non  enumerated  motions Rule  21,  103 

of  argument  and  motion  at  Special  and  Trial  Term  ....  Rule  37,  168 

order  to  show  cause,  where  shorter  time  is  required,  Rule  37,  168 

0 

Office  hours: 

judgments  to  be  entered  during Rule  8,  62 

Ophiion: 

of  court,  included  in  papers  on  appeal Rule  41,  187 

Order: 

motion  papers  to  be  specified  in Rule  3,    46,  47 

not  to  be  entered,  unless  papers  filed Rule  3,  45 

definition  of 45 

entry  of 46 

when  to  take  effect 46 

agreements  between  attorneys  or  parties  to  be  in  form  of,  Rule  11,  69 

for  discovery  of  books,  papers,  etc.,  contents Rule  16,  83 

to  operate  as  stay  of  proceedings Rule  16,  83 

form  of 84 

proceedings  on  retium  of 84 

when  vacated 85 

to  show  cause  why  witness  should  not  produce  books 

and  papers Rule  17,  86 

proceedings  on  return  of Rule  17,  86 

affidavit,  to  state  what Rule  17,  86 

to  be  folioed Rule  19,  99 

extending  time  to  answer  or  demur Rule  24,  114 

application  for  ex  parte,  to  state  as  to  previous  ap- 
plication  « Rule  25,  117 

in  first  judicial  district,  where  made Rule  26,  118 

in  Kings  county,  where  made Rule  26,  118 

granted  on  petition,  contents Rule  27,  120 

directing  payment  of  money  or  affecting  property,  may 

be  docketed Rule  27,  120 

granting  new  trial  to  specify  grounds  of  motion Rule  31,  131 

to  show  cause,  where  shorter  notice  is  desired Rule  37,  168 

granted,  if  opposite  party  does  not  appear Rule  37,  168 

papers  to  show  reason  for  desiring  shorter  time Rule  37,  168 

returnable  before  judge  granting  it Rule  37,  168 

in  first  judicial  district Rule  37,  168 

when  not  to  operate  as  a  stay  of  proceedings Rule  37,  168 

to  show  cause,  requisites  of 171 

power  of  county  judge  to  grant 172 

of  reference  to  ascertain  to  whom  surplus  moneys  belong,  Rule  64,  250 
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courts  of,  abolished Const.,  Art.  VI,  §  6,        9 


P 

Papers: 

Appellate  Division,  cases  pending  in,  where  filed Rule  2,  41 

where  filed,  in  Supreme  Court Rule  2,  41 

in  Surrogates'  Courts Rule  2,  41 

served,  to  be  indorsed Rule  2,  41 

what  constitutes  filing 41 

required  to  be  filed 42 

effect  of  failure  to  file 43 

motion,  to  be  specified  in  order Rule  3,  45 

effect  of  failure  to  file Rule  3,  45 

to  be  certified  to  proper  county Rule  3,  45 

return  or  filing  of,  by  sheriff  or  other  officer,  how  com- 
pelled  Rule  6,  56 

neglect  to  make,  a  contempt 57 

discovery  of,  how  compelled Rule  14,  73 

in  what  cases  allowed Rule  14,  73 

in  discretion  of  court 75 

of  corporation,  examination  of 76 

form  of  application  for Rule  15,  80 

necessity  of,  to  be  shown Rule  15,  80 

order,  to  specify  what Rule  16,  83 

to  operate  as  stay Rule  16,  83 

form  of 84 

witness  to  produce,  under  deposition  to  obtain  testi- 
mony for  use  without  the  state Rule  17,  86 

to  be  folioed Rule  19,  99 

to  be  legibly  written Rule  19,  99 

must  comply  with  section  796  of  Code Rule  19,    99, 100 

non-compliance  waived  unless  returned Rule  19,  99 

to  be  in  English 100 

size  of,  regulations  as  to 100 

on  enumerated  motions,  to  be  furnished Rule  40,  185 

to  be  served  on  opposite  party Rule  40,  185 

on  failure  to  serve,  cause  may  be  struck  from 

calendar Rule  40,  185 

on  appeal,  to  be  furnished  by  appellant Rule  41,  187 

printed  copies  to,  filed  with  clerk  of  Appellate 

Division Rule  41,  187 

what  to  consist  of Rule  41,  187 

case,  or  case  and  exceptions,  to  be  attached Rule  41,  187 

to  be  certified  by  the  proper  clerk Rule  41,  187 
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Papers  —  (Continued) : 

on  appeal,  etc.  —  (Continued) ;  Page 
statement  to  be  prefixed,  showing  when  action  was 

commenced,  etc Rule  41,  187 

opinion  of  court  to  be  added Rule  41,  187 

if  not  filed,  appeal  may  be  dismissed Rule  41,  187 

from  non-enumerated  motions Rule  41,  187 

required  on 189 

how  and  when  printed 192 

dismissal,  for  failure  to  print 193 

thirteen  copies  to  be  delivered  to  clerk Rule  43,  196 

Parties: 

agreements  between  to  be  in  form  of  order Rule  11,  69 

Partition: 

to  embrace  all  lands  in  common Rule  65,  255 

when  action  may  be  brought 256 

by  whom  maintainable 256 

complaint  in  action  for 257 

all^ations  as  to  other  lands  in  common 258 

reference  to  determine  title  of  plain tifif  to  premises Rule  66,  259 

application  to  Special  Term  for  order Rule  66,  259 

notice  of  stay  of  sale  in Rule  67,  260 

Payment: 

of  money  out  of  court,  consents  to  be  acknowledged Rule  12,  71 

out  of  court,  order  for,  how  made Rule  69,  261 

not  to  be  made,  except  on  notice  or  order  to  show 

cause Rule  69,  261 

draft  on,  to  specify  title  of  cause Rule  69,  261 

certified  copies  of  order,  one  to  be  filed  with  county 

treasurer  and  the  other  to  accompany  draft Rule  69,  261 

Code  provisions 263 

Pendency,  notice  of: 

in  mortgage  foreclosure,  affidavit  of  plaintiff  as  to Rule  60,  236 

Petition: 

for  discovery  of  books,  papery,  etc Rule  15,    80,  81 

to  compel  attendance  of  witness  to  procure  testimony 

for  use  without  state Rule  17,  86 

order  granted  on,  what  to  state Rule  27,  120 

for  appointment  of  general  guardian Rule  52,  223 

age  of  infant  to  be  ascertained Rule  53,  224 

real  estate,  for  sale,  mortgage  or  lease  of Rule  55,  227 

for  disposition  of  proceeds  of  sale Rule  59,  235 
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discovery  of  books,  papers  and  documents  for  framing . .  Rule  14^  73 

to  be  folioed Rule  19,  99 

to  be  legibly  written Rule  19,  99 

non-oompliance  waived,  unless  returned Rule  19,  99 

parts  admitted  or  controverted  to  be  indicated Rule  19,  99 

to  be  in  English 100 

motion  to  make  some  definite Rule  22,  104 

Points: 

statement  of  facts  to  be  prefixed Rule  40,  185 

Points,  briefs  and: 

submission  of x^ 195 

to  be  exchanged  by  the  parties Rule  42,  196 

how  printed Rule  43,  196 

to  be  indexed Rule  43,  196 

thirteen  copies  to  be  delivered  to  clerk Rule  43,  196 

Preferences: 

when  defendant  is  under  arrest Role  36,  162 

cases  entitled  to,  to  be  separately  placed Rule  39,  178 

of  certain  actions  by  people 179 

generally,  among  civil  actions 180 

actions  against  corporations 183 

construction  of  a  will 183 

in  mandamus  or  prohibition 183 

prooeedings  to  obtain 183 

Process: 

return  of,  by  sheriff  or  other  officer,  how  compelled Rule  6,  56 

neglect  to  make,  a  contempt 57 

action  against  sheriff  for  failure  to  return 58 

Proof: 

of  service  of  summons Rule  18,    89, 97 

Publication: 

of  rules  of  practice 34 

R 

Real  estate: 

of  infants,  lunatics,  etc.,  petition  for  sale,  mortgage  or 

lease Rule  55,  227 

application  for  sale,  etc.,  Code  provisions 227 

jurisdiction  of  County  Court  over  proceedings 228 
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Real  estate  —  (Continued) : 

of  infants,  etc.  —  (Continued) :  Page 

form  and  contents  of  petition 229 

referee's  report  on  sale Rule  56,  230 

proof  of  value Rule  56,  230 

proceeds  of  sale  to  be  brought  into  court Rule  58,  234 

costs  to  be  determined Rule  58,  234 

of  debtor,  receiver  not  to  sell  without  order  of  court Rule  77,  280 

Receiyers: 

of  debtor's  estate,  may  sue  and  collect  debts,  etc Rule  77,  280 

rents  to  be  paid  to Rule  77,  280 

may  make  leases Rule  77,  280 

not  to  sell  real  estate  without  order  of  court Rule  77,  280 

actions  by  and  against 282 

of  corporations 284 

in  supplementary  proceedings 284 

application  for  leave  to  sue Rule  78,  286 

of  corporations,  motions  for  appointment Rule  80,  288 

appointment  extended  to  any  subsequent  suit Rule  80,  288 

when  may  employ  counsel Rule  81,  289 

Redundant  matter: 

notice  of  motion  to  strike  out Rule  22,  104 

motion  to  strike  out,  time  for  making Rule  22,  104 

what  constitutes 108 

when  motion  should  be  made 112 

Referee: 

hearing  before,  plaLotiff  may  submit  to  non-suit Rule  30,  124 

testimony  of  witnesses,  when  to  be  signed Rule  30,  124 

report  of,  to  be  filed  with  testimony Rule  30,     124,  129 

qualifications  of 127 

powers  of,  on  trial 127 

report  of,  when  made 129 

exceptions  to 130 

report  of,  motion  to  confirm 130 

order  of  confirmation,  review 131 

as  to  sale,  mortgage  or  lease  of  real  estate  of  infant, 

etc Rule  56,  230 

facts  to  be  proven  by  two  disinterested  witnesses . .  Rule  56,  230 

in  mortgage  foreclosiue  cases Rule  60,  236 

duties  of 238 

proceedings  before 240 

report  of 240 

to  sell  mortgaged  premises Rule  61,  241 

to  be  selected  by  court Rule  61,  241 
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Referee  —  (Continued) :  Page 

to  ascertain  persons  entitled  to  surplus  moneys Rule  64,  250 

in  matrimonial  actions,  not  to  be  nominated  by  either 

party Rule  72,  269 

not  to  be  appointed  when  defendant  is  in  default  . .  Rule  72,  269 

report.  Code  provisions 271 

who  may  be  appointed Rule  79,  286 

Reference: 

to  be  executed  in  county  where  action  is  triable Rule  26,  118 

testimony  to  be  signed Rule  30,  124 

report  of  referee  and  testimony  to  be  filed Rule  30,  124 

when  trial  by  jury  is  waived 125 

by  consent  of  parties 125 

compulsory,  of  long  accounts 126 

application  for,  in  Surrogate's  Court 130 

in  mortgage  foreclosure,  to  compute Rule  60,  236 

to  examine  whether  premises  can  be  sold  in  parcels,  Rule  60,  236 

order  of 238 

duties  of  referee 238 

computation,  how  made 239 

order  of,  to  ascertain  to  whom  surplus  moneys  on  sale  of 

mortgaged  premises  belong Rule  64,  250 

to  ascertain  priorities  of  heirs Rule  64,  250 

referee  to  be  selected  by  court Rule  64,  250 

powers  of  referee 254 

in  partition,  to  determine  title  of  plain tifif Rule  66,  259 

in  action  for  divorce  or  to  annul  marriage,  not  to  be  had, 

when  defendant  is  in  default Rule  72,  269 

in  matrimonial  actions,  generally 270 

by  consent 287 

Remittitur-book : 

clerk  of  Appellate  Division  to  keep Rule  7,  60 

Removal: 

of  judges  of  Court  of  Appeals  and  justices  of  Supreme 

Court Const.,  Art.  VI,  §  11,  14 

Rents  and  profits: 

of  debtor's  estate,  receiver  may  collect Rule  77,  280 

Replevin: 

return  of  sheriflf  in  replevin 59 

Report: 

to  be  folioed Rule  19,  99 

to  be  legibly  written Rule  19,  99 
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Report  —  (CJontinued) :  Page 

of  referee,  to  be  filed  with  testimony Rule  30,  124 

exceptions  tq 130 

motion  to  confirm 130 

order  of  confirmation,  review  of 131 

Resettlement: 

of  case,  if  not  in  conformity  with  rule Rule  34,     154,  161 

Return: 

of  process  by  sheriff  or  other  officer,  how  compelled Rule  6,  56 

amendment  of 57 

of  sheriff,  on  attachment 59 

in  replevin 59 

Rules  of  courts: 

generally  considered 33 

how  made 34 

to  be  published 34 

cannot  nullify  or  contravene  statutes 35 

force  and  effect  of 36 

courts  may  deviate  from 37 

interpretation  and  enforcement 36 

construction  of  amendments  to 37 

regulation  of  practice  outside  of 37 

regulating  calendar  practice  and  hearing  of  causes  in 

Appellate  Division Rule  39,  178 

Appellate  Division  may  make  further Rule  83,  297 

practice  when  not  covered  by Rule  84,  298 

s 

Sale: 

of  real  estate  of  infant,  etc.,  petition  for Rule  55,  227 

referee's  report  as  to  advisability Rule  56,  230 

bond  of  special  guardian Rule  57,  232 

proceeds  of,  to  be  brought  into  court Rule  58,  234 

di8p>06ition  of 234 

when  to  be  paid  to  general  guardian Rule  59,  235 

no  order  to  be  made,  except  on  petition Rule  59,  235 

contents  of  petition Rule  59,  235 

of  mortgaged  premises,  judgment  to  direct  as  to Rule  61,  241 

disposition  of  proceeds  of Rule  61,  241 

surplus  moneys,  to  be  paid  to  county  treasurer  or 

chamberlain Rule  61,  241 

reference  to  ascertain  ownership Rule  64,  250 

report  of,  to  be  accompanied  by  vouchers Rule  61,  241 

48 
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Sale  —  (Continued) :  Page 

of  lands  in  New  York,  Kings  and  Buffalo Rule  62,  244 

Appellate  Division  may  change  place ^ Rule  62,  244 

Code  provisions  respecting 245 

notice  of,  and  how  conducted 246 

setting  aside  for  irregularity 248 

in  partition  or  foreclosure,  notice  of  stay Rule  67,  260 

Scandalous  matter: 

notice  of  motion  to  strike  out Rule  22,  104 

motion  to  strike  out,  time  for  making Rule  22,  104 

what  constitutes 109 

when  motion  should  be  made 112 

.   Septfmtion: 

actions  for,  i4)pointment  of  referee Rule  72,  269 

proof  of  service  of  summons  and  complaint Rule  72,  269 

Sequestration: 

of  property  of  corporation,  motion  for Rule  80,  288 

Service: 

of  summons,  proof  of Rule  18,  89 

in  divorce  actions,  proof  of Rule  18,  89 

when  and  how  made 90,  95 

on  natural  person,  how  made -90 

on  domestic  corporations 91 

on  foreign  insurance  company 94 

admission  of 97 

of  interrogatories  and  cross-interrogatories Rule  20,  102 

of  summons  and  complaint  in  matrimonial  actions Rule  72,  269 

Settlement: 

of  interrogatories,  notice  of Rule  20,  102 

effect  of  failure  to  serve  notice Rule  20,  102 

of  case  and  exceptions  and  amendments Rule  32,  138 

time  for,  to  be  specified  in  notice Rule  32,  138 

Sheriff: 

retiun  of  process  by,  how  compelled Rule  6,  56 

action  against,  for  failure  to  make  return 58 

return  of,  on  attachment 59 

Sixe: 

of  paper,  regulations  as  to 100 
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Special  guardian:  Page 
on  sale,  mortgage  or  lease  of  infant's,  etc.,  real  estate, 

bond  of Rule  57,  232 

prosecution  of  bond 233 

Special  Term: 

not  more  than  one  counsel  to  be  heard  on  a  side Rule  47;  204 

time  allowed  each  counsel Rule  47,  204 

Statutes: 

rules  of  practice  cannot  nullify 35 

Stay  of  proceedings: 

order  of  discovery  to  operate  as Rule  16,  83 

order  not  to  operate  as,  if  served  after  action  has 

been  noticed Rule  37,  168 

when  granted  for  motion  to  change  venue Rule  48,  204 

Stipulation: 

oral,  when  not  enforced 70 

between  parties  or  attorneys  to  be  in  form  of  order Rule  11,  69 

Submission: 

of  case,  if  appellant  only  appears Rule  39,  178 

of  briefs  and  points 195 

of  controversy,  papers  on Rule  41,     187, 189 

Subponia: 

to  compel  attendance  of  witness,  to  obtain  testimony 

for  use  without  the  state llule  17,  86 

petition  for,  what  to  state Rule  17,  86 

to  compel  production  of  books  and  papers Rule  17,  86 

to  state  books  and  papers  required Rule  17,  86 

when  to  be  served Rule  17,  86 

application  to  vacate  or  modify Rule  17,  86 

failure  to  obey;  order  to  show  cause Rule  17,  86 

order  to  show  cause,  return  of Rule  17,  86 

Substitution: 

of  attorneys Rule  10,  66 

by  consent,  service  of  order 66 

without  consent,  effect  of 66 

Summing  up: 

of  counsel  on  each  side Rule  29,  120 

time  allowed Rule  29,     120,  123 

counsel  to  stand  while Rule  29,  120 

who  entitled  to  reply 122 

restraint  upon  counsel 123 
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Summons:  Page 

servioe  of,  proof  of,  how  made Rule  18,    89,  08 

when  and  how  made 90 

on  natural  person 90 

on  domestic  corporations 91 

on  foreign  corporations 92 

on  officer  of  corporation  who  has  resigned 93 

on  foreign  fire  insurance  company 94 

admission  of 97 

affidavit  of 97 

and  complaint,  proof  of  service  of,  in  matrimonial  ac- 
tions  Rule  72,  269 

Sttpi^ementary  proceedings: 

application  ex  parte,  for  order  in,  what  to  state Rule  25,  1 17 

receivers  in 284 

application  for  leave  to  sue Rule  78,  286 

Supreme  Court: 

how  constituted Const.,  Art.  VI,  §  1,  1 

judicial  districts Const.,  Art.  VI,  §  I,  1 

judicial  departments Const.,  Art.  VI,  §  2,  4 

Appellate  Division,  how  constituted Const.,  Art.  VI,  §  2,  4 

justices,  terms,  vacancies Const.,  Art.  VI,  §  4,  7 

judges  of  City  Court  become Const.,  Art.  VI,  §  5,  8 

compensation Const.,  Art.  VI,  §  12,  15 

age  restrictions Const.,  Art.  VI,  §  12,  15 

assignment  by  government Const.,  Art.  VI,  §  12,  15 

not  to  receive  fees Const.,  Art.  VI,  §  20,  24 

Sureties: 

justification  of Rule  5,  61 

attorneys  not  to  be Rule  5,  51 

affidavits  of 53 

when  several  may  justify,  each  in  a  smaller  sum 55 

Surplus  moneys: 

arising  from  sale  of  mortgaged  premises,  to  be  paid  to 

chamberlain  or  county  treasurer Rule  61,  241 

order  of  reference  to  ascertain  who  is  entitled  to . . .  Rule  64,  250 

referee  to  ascertain  priorities  of  liens Rule  64,  250 

claimants  to  be  served  with  notice  of  reference Rule  64,  250 

disposition  of,  generally 251 

proceedings  to  determine  claims 253 

powers  of  referee 254 

report  of  referee,  confirmation 255 
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Surrogates'  Courts:  Page 

powers  and  jurisdiction Const.,  Art.  VI,  §  15,      18 

papers  in  cases  in,  where  filed Rule  2,      41 

case  and  exceptions,  when  to  be  served Rule  32,     138 


T 

Time: 

to  answer  or  demur,  order  extending Rule  24,  1 14 

extension  of.  Code  provisions 1 15 

additional,  when  to  run 116 

how  computed 116 

allowed  counsel  in  Appellate  Division Rule  47,  204 

on  appeals  from  orders  and  non-enumerated  mo- 
tions  Rule  47,  204 

to  serve  case,  application  for  extension Rule  32,  138 

Title: 

of  plaintifiF  in  partition,  reference  to  determine Rule  66,  259 

trial  of,  when  defendant  is  in  default 260 

Transcripts: 

of  judgments,  to  be  furnished  and  docketed 65 

Trial: 

change  of  place,  motion  when  to  stay  proceedings Rule  48,  204 

affidavits  on,  what  to  state Rule  48,  204 

Code  provisions  respecting 205 

power  of  Supreme  Court 206 

demand  by  defendant 206 

where  county  designated  is  not  proper 207 

when  impartial  trial  cannot  be  had 208 

for  convenience  of  witnesses 208 

number  of  witnesses,  when  to  govern 211 

place  where  action  arose,  when  to  govern 211 

affidavits  on  motion  for 212 

different  rule  in  several  departments 214 

examination  of  party  before Rule  82,  290 

affidavit,  what  to  specify Rule  82,  290 

sufficiency  of  affidavit 292 

order,  who  may  make 29r> 

Trust  company: 

entry  of  deposit  of  money  of  court Rule  69,  261 

statement  of  accounts Rule  69,  261 
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U 

Undertakings.    See  Bonds,  Page 

to  be  filed  with  proper  clerk Rule  4,  49 

proceedings  vacated  for  failure  to  file Rule  4,  49 

justification  of  sureties Rule  5,  51 

acknowledgment  of Rule  5,  51 

on  appeal,  approval  of 52 

form  of 53 

approval  of,  by  court  or  judge 53 

Biu^ties,  when  several  may  justify,  each  in  a  smaller  sum 55 

effect  of  failure  to  justify 55 

books  for  filing  in  Appellate  Division  aiAl  other  courts. .  Rule  7,  60 

V 

Venue: 

change  of,  motion  to  stay  proceedings Rule  48,  204 

affidavits  on,  what  to  state Rule  48,  204 

Code  provisions  respecting 205 

power  of  Supreme  Court 206 

demand  by  defendant 206 

where  county  designated  is  not  proper  county 207 

for  convenience  of  witnesses 208 

niunber  of  witnesses,  when  to  govern 211 

place  where  action  arose,  when  to  govern 211 

affidavits  on  motion  for 212 

different  rule  in  several  departments 214 

w 

Witness: 

attendance  of,  to  procure  testimony  for  use  without 

the  state Rule  17,  86 

may  be  required  to  produce  books  and  papers. . . .  Rule  17,  86 

order  to  show  cause,  to  compel Rule  17,  86 

"^tnesses: 

examination  of,  to  be  conducted  by  one  counsel Rule  29,  120 

testimony  not  to  be  written  by  counsel Rule  29,  120 

cross-examination,  scope,  etc 121 

Writ  of  inquiry: 

to  be  executed  in  county  where  action  is  triable Rule  26,  I  IS 
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Admitsioii  of  attorneys:  Page 

rules  of  Court  of  Appeals  respecting 463 

court  may  make  and  change 464 

court  may  exempt  graduates  of  certain  law  schools 465 

admission  without  examination  of  citizen  who  has  practiced  three 

years  in  another  state  or  country 467 

no  person  to  practice  unless  admitted 463 

law  examiners: 

board  created 464 

members,  terms 464 

compensation 481 

rules  respecting  examinations 478 

to  account  annually  to  Court  of  Appeals 465 

period  of  study: 

of  college  graduate 469 

of  non-college  graduate 469 

of  attorney  of  another  state 469 

time  not  to  be  duplicated 471 

period  of  law  study,  how  shortened 474 

period  of  study  of  soldiers  and  sailors  of  Spanish  war 482 

what  constitutes  law  school  year 471 

what  vacation  allowed 471 

certificate  of  attorney  of  conmiencement  of  office  clerkship 471 

evidence  of  commencement  of  law  study 475 

filing  attorney's  certificate  nunc  pro  tunc 475 

age  at  which  term  of  study  may  be  commenced 471 

study  in  law  school  may  be  for  entire  period 471 

college  graduate  must  pursue  study  after  graduation 471 

regents'  examinations: 

required  of  non-college  graduates 471 

subjects  of 471 

proof  of  having  passed 476 

regents'  certificate: 

when  deemed  to  take  effect 471 

certain,  validated 481 

filing  nimc  pro  tunc 475,  481 

examinations: 

at  least  twice  annually  in  each  department 464 

759 
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Admission  of  attorneys  —  (Continued) : 

examinationB,  etc.  —  (Continued) :  Page 

when  and  wliere  held 465 

to  be  unifonn 481 

may  be  oral  or  written,  or  partly  both 481 

applicant  may  be  examined  in  any  department 479 

citizenship  of  applicant 464,  469,  470 

race,  not  a  disqualification  of  applicant 465 

sex,  not  a  disqualification  of  applicant 465 

age  of  applicant 469 

residence  of  applicant 469 

prior  examination 469 

proof  required  by  law  examiners 476 

college  graduation,  how  proved 476 

clerkship  in  office,  how  proved 476 

study  in  law  school,  how  proved 476 

admission  to  bar  of  another  state  or  country,  how  proved 476,  480 

proof  required  of  standing  of  college  or  imiversity 479 

examiners  may  accept  proof  of  lost  papers 476 

proofs  required  of  students  whose  period  of  study  began  before 

January  1,  1895 476 

when  applicant  must  file  preliminary  proofs  with  board 478 

papers  of  applicant,  how  entitled 479 

fee,  for  examination 465,  478,  481 

how  many  examinations  may  be  taken  for  one  fee 465 

notice  of  intention  to  apply  for  re-examination 478 

when  Appellate  Division  to  admit 469 

applicant  must  be  admitted  in  department  of  residence 479 

evidence  of  moral  character  to  be  filed  with  clerk  of  Appellate  Di- 
vision   468 

certificate  of  admission v 466 

oath  on  admission 466 

Amendment: 

of  rules 416 

of  return;  by  what  court  made 421 

of  pleadings,  etc.,  by  Court  of  Appeals 423 

of  remittitur 452 

Appeal: 

who  may  appeal 409 

how  taken 410 

security  to  perfect 410 

when  must  be  taken 409 

by  att<)mey 429 

Appellate  Division  cannot  allow  nunc  pro  tunc 393 

from  order  granting  new  t  rial  on  exceptions 393 

from  interlocutory  judgment 396 
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Appeal —  (Continued) :  Page 

from  unanimous  judgment  of  affirmance  in  certain  actions 389 

questions  of  law  only,  reviewable 400-402 

cannot  be  taken  from  unanimous  decision  that  there  is  evidence 

supporting  or  tending  to  sustain  verdict 406 

question  cannot  be  raised  for  first  time  on 4«34 

theory  of  case  cannot  be  changed 434 

motion  for  leave  to 443 

withdrawal  of 443 

motions  for  dismissal  of 443-445 

reinstatement 445 

Appellant: 

to  file  return Rule  1,  418 

to  serve  copies  of  case Rule  6,  431 

to  file  and  serve  points Rule  7,  433 

Appellate  Diyision: 

cannot  allow  appeal  nunc  pro  tunc 393 

certificate  of  questions  for  review ^ 394 

appeals  from  unanimous  judgments  of  affirmance  in  certain  ac- 
tions  398 

certificate  of,  allowing  appeal 399 

presumption  that  judgment  was  on  question  of  law 403 

modification  of  order  by 406 

appeals  from  unanimous  decision  of,  that  there  is  evidence  sup- 
porting verdict,  not  allowed 406 

Argument: 

time  allowed  for Rule  13,  447 

Attorney: 

below,  to  continue  to  act Rule  3,  426 

authority  of 426 

appeal  by 426 

substitution 427 

death  or  disability 427 

proceeding,  if  not  found 427 

office;  histoiy  of  order 466 

admission  to  practice 471-475 

oath 466 

registration 483 

See  Admittsian  of  aUomeys 

c 

Calendar: 

day  calendar,  number  of  cases  on Rule  12,  446 

exchange  of  cases  on Rule  12,  446 
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Calendar  —  (Continued) :  Page 

control  of,  by  court 448 

new,  how  made  up Ruk  19,  460 

Capital  cases: 

review  of 437-440 

Case: 

appellant  to  make Rule  4,  429 

of  what  to  consist 429 

opinion  of  court  below,  not  part  of  record 430 

in  criminal  cause 430 

to  be  printed Rule  5,  431 

manner  of  printing Rule  5,  431 

kind  of  paper  to  be  used 431 

appellant  to  serve  copies Rule  6,  431 

notice  by  respondent  requiring  service  of  copies Rule  6,  431 

service  of  imperfect 432 

copies  to  be  filed  with  clerk,  when Rule  7,  433 

on  appeal 420 

resettlement  of 422 

Certificate: 

of  Appellate  Division  of  questions  for  review 394 

of  Appellate  Division  allowing  appeal 399 

of  cleric  that  no  return  has  been  filed Rule  1,  418 

Certification: 

of  return 419 

Clerk: 

fees  generally 425 

Constitution: 

provision  defining  jurisdiction  of  court 386 

Costs: 

"with  costs"  defined 457 

to  abide  the  event 457 

term  fees 458 

damages  for  delay 458 

when  not  allowed  on  default Rule  15,  448 

Court  of  Appeals: 

when  jurisdiction  attaches 422 

amendments  of  pleadings,  etc.,  by 423 

when  jurisdiction  lost 452 
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Court  of  Appeals  —  (Continued) :  Page 

when  must  render  judgment  absolute 453 

judgment  of 463 

enforcement  of  judgment  of 463 

terms,  when  and  where  held 461 

Criminal  Causes: 

return  in 425 

case  in 430 

dismissal  of  appeals  in 445 

number  of  counsel  in 447 

defaults  in 449 

judgment  and  remittitur  in 469 

no  power  to  review  facts,  except  where  judgment  is  of  death ....  437 
review  of  capital  cases 437-440 

D 
Damages 

for  delay,  when  allowed 458 

Default: 

judgment  for  reversal  by,  not  allowed  Rule  16,  448 

on  failure  of  appellant  to  appear Rule  16^  448 

failure  to  file  case Rule    6,  431 

opening 432 

when  remittitur  sent  to  court  below  on  judgment  by . . .  Rule  17,  459 

Dismissal  of  appeal: 

for  want  of  prosecution. Rule  1,  418 

clerk's  fee  for  certificate  and  order 425 

for  faUure  to  serve  case Rule  6,  431 

notice  of  motion  for 443 

by  appellant , 444 

for  failure  to  file  return 444 

for  defective  return 444 

for  f rivolousness 444 

for  failure  to  serve  infant  defendants 444 

for  failure  to  notice  for  argument 444 

for  f ulure  of  stipulation 444 

for  lack  of  jiuisdiction 445 

in  criminal  causes 445 

reinstatement  of  appeal,  when  allowed 445 

on  default Rule  16,  448 

E 

Exchange: 

of  cases  on  the  calendar Rule  12,  446 
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F 

Facts:  Page 

not  reviewable 402 

presumptions  under  §  1338,  of  Code,  that  judgment  was  on  law. .  403 
statement  of,  in  points Rule  8,  436 

pcess 

of  clerk 425 

Forms: 

of  certificate  of  commencement  of  law  clerkship 482 


G 

Guardians: 

below,  to  continue  to  act Rule  3,  426 


J 

Judges: 

absent,  cause  deemed  submitted  to Rule  8,  436 

Judgment: 

when  court  must  render  judgment  absolute 453 

of  Coiu^  of  Appeals 453 

in  criminal  causes 459 

affirmance  by  default Rule  17,  459 


Jurisdiction: 

reviewed  generally 385-411 

as  defined  by  constitution 386 

as  defined  by  Code 387 

is  statutory 388 

construction  of  Code 389 

of  appeals  from  orders 389,  391 

of  order  granting  new  trial  on  exceptions 393 

of  appeal  from  interlocutory  judgment 396 

of  appeals  from  unanimous  judgment  of  affirmance  of  Appellate 

Division 398 

of  questions  certified  by  Appellate  Division 394 

confined  to  questions  of  law 400 

when  attaches 422 

when  lost 452 
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M 

Motions:  Page 

definition 442 

when  will  be  heard Rule  11,  441 

when  may  be  submitted Rule  11,  441 

when  granted  of  course Rule  11,  441 

when  denied Rule  11,  441 

moving  papers 443 

for  leave  to  appeal 443 

for  withdrawal  of  appeal 443 

laches  in,  moving  to  dismiss  appeal 443 

for  reargument Rule  20,  461-463 

N 

Notice: 

requiring  appellant  to  file  return Rule  1,  418 

Notice  of  appeal: 

clerk's  fee  for 425 

o 

opinions: 

reference  to,  of  Appellate  Division 395 

of  court  below,  not  part  of  record 430 

Order: 

appealable  as  of  right 389 

not  appealable  as  of  right 391 

appeals  from,  granting  new  trials  on  exceptions 393,  395 

discretionary  —  not  reviewable 396 

modification  of,  by  Appellate  Division 406 

dismissing  appeal  for  want  of  prosecution Rule  1,  418 

clerk's  fees  for  entering 425 

appeals  from  final  in  special  proceedings Rule  11,  441 

appeals  from,  certified   by  Appellate  Division,   when 

heard Rule  11,  441 

for  restitution 454-457 

of  Court  of  Appeals,  revoking  or  modifying Rule  18,  460 

P 

Parties: 

to  appeal 410 

how  designated 410 

proceedings  if  not  found 427 

substitution 428 
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Points:  Page 

how  printed Rule  5,  431 

filing  and  service Rule  7,  433 

when  supplemental  allowed Rule  7,  433 

how  disposed  of Rule  6,  431 

exceptions  relied  on 434 

theory  of  case 434 

questions  not  raised  at  trial 434 

failure  to  raise  question  in  Appellate  Division 435 

statement  of  facts  in Rule  8,  436 

Preferred  causes: 

what  causes  are Rule  14,  447 

party  claiming  preference,  must  so  state  in  notice  of  argu- 
ment  Rule  14,  447 

once  passed,  lose  preference Rule  14,  447 

under  section  791  of  Cod6 448 


R 

Resfi^uments: 

motion  for,  when  heard Rule  20,  461 

when  motion  for  will  be  entertained 461 

motion  papers 461 

when  allowed  or  denied 462-463 

Record: 

court  may  examine  to  see  if  question  of  fact  involved 405 

opmion  of  court  below,  not  part  of 430 

Registration: 

of  attorneys * 483 

Remittitur: 

what  to  contain Rule  16,  449 

to  be  sealed Rule  16,  449 

when  should  issue 450 

action  of  court  below  on 450 

what  constitutes  filing  of 451 

failure  to  file 451 

stay  of  filing 451 

practice  on  entering  judgment  on 451 

omission  to  enter  order  on 451 

lower  court  cannot  remand 451 

return  of  to  Court  of  Appeals,  how  efiFected 461 

amendment  of 452 
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Remittitar  —  (Continued) :  Page 

when  C!ourt  of  Appeals  loees  juriadiction 452 

correction  of  docket  after  filing  of 464 

motion  for  reargument  after  filing  of 463 

clerk's  fee  for  engrossing 425 

on  dismissal  for  failure  to  serve  case 432 

in  criminal  causes 459 

when  sent  to  court  below  on  affirmance  by  default Rule  17,  450 

Reservation  of  causes: 

when  allowed Rule  10,  440 

by  stipulation Rule  10,  440 

Restitution: 

when  court  will  order 454-457 

motion  for,  where  made 455 

is  discretionary 454 

laches  in  moving  for * 455 

instances  of » 456 

when  refused 456 

notice  of  entry  of  order  for 457 

enforcement  of  order 457 

effect  of 457 

Ckxle  provision,  not  exclusive 457 

Return: 

filing  of Rule  1,  418 

Code  provisions  as  to 418-419 

certification  of 419 

what  may  be  included  in 420 

under  §  1339 420 

correction 420 

insertion  of  omissions 420-421 

amendment 421 

re-settlement  of  case 422 

separate  returns 422 

amendments  by  Court  of  Appeals  of  papers  in  return 423 

consideration  of  case  presented  by 424 

record  evidence  not  in 424 

in  criminal  cases 425 

clerk's  fees  for  filing 425 

when  further  may  be  ordered Rule  2,  426 

court  may  direct,  to  be  amended 426 

constitutes  part  of  case Rule  4,  429 

dismissal,  for  failure  to  file 444 

for  defective 444 
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Rules  of  Court  of  Appeals:  Piyge 

power  to  make;  publication 415 

force 416 

object  of 416 

deviation  from 416 

amendment 416 

s 

stipulation: 

for  judgment  absolute,  when  indispensable 393 

Submission: 

of  causes,  when  made Rule  10,  440 

Substitution: 

of  attorneys 427 

of  parties  in  case  of  death,  etc 428 

T 

Terms: 

time  and  place  of  holding 461 

Time: 

allowed  for  argument Rule  13,  447 

enlarging Rule  18,  460 

u 

Undertaldiig: 

on  appeal 410 
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